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The O f f i c e  o f  the Aud i t o r  General has conducted a performance a u d i t  o f  the 

Ar izona Department o f  Hea l t h  S e r v i c e s ,  h e a l t h  f a c i l i t i e s  l i c e n s i n g  f u n c t i o n ,  

i n  response t o  a  June 2 ,  1987, r e s o l u t i o n  o f  the  J o i n t  L e g i s l a t i v e  Ove rs i gh t  

Committee. Th i s  performance a u d i t  was conducted as p a r t  o f  the  Sunset 

Review se t  f o r t h  i n  Ar i zona  Revised S t a t u t e s  (A.R.S.) $541-2351 th rough  

41 -2379. 

Th i s  i s  t he  f i r s t  i n  a  s e r i e s  o f  r e p o r t s  t o  be issued on the  A r i zona  

Department o f  Hea l t h  Serv ices  (DHS). The r e p o r t  focuses on the  f u n c t i o n s  o f  

h e a l t h  ca re  f a c i l i t i e s  o f f i c e s  under the D i v i s i o n  o f  Emergency Medica l  

S e r v i c e d H e a l t h  Care F a c i l i t i e s .  

I n e f f e c t i v e  Enforcement By The Department Of H e a l t h  Se rv i ces  Threatens 
The H e a l t h  And Safe ty  Of Res iden t s  I n  Long-Term Care F a c i l i t i e s  (see 
pages 9 through 1 8 ) .  

Weak enforcement by the DHS th rea tens  r e s i d e n t s  i n  n u r s i n g  homes and 

superv iso ry  ca re  homes. Though t he  Department has c l osed  some f a c i l i t i e s  

where ca re  endangered p a t i e n t s ,  many o t h e r s  w i t h  s e r i o u s  d e f i c i e n c i e s  

con t inue  t o  operate  unde te r red .  Our O f f i c e  found e x t e n s i v e ,  and o f t e n  

repeated, noncompliance w i t h  impor tan t  h e a l t h  and s a f e t y  r e l a t e d  

r e g u l a t i o n s .  One nu rs i ng  home repeated 45 se r i ous  d e f i c i e n c i e s  d u r i n g  a  

32-month p e r i o d .  Some o f  t he  v i o l a t i o n s  t h i s  f a c i l i t y  was c i t e d  f o r  

i nc l ude :  

0 psycho log ica l  and phys i ca l  abuse o f  p a t i e n t s  

0 inadequate medical  and n u r s i n g  care  o f  p a t i e n t s  

0 improper use o f  r e s t r a i n t s  

0 d e f i c i e n t  food and n u t r i t i o n  s e r v i c e s  

Despi t e  widespread noncompl iance among long-term care  fac  i I i t i e s ,  ou r  

review shows t h a t  enforcement a c t i o n  by the Department i s  r a r e ,  

p a r t i c u l a r l y  use o f  formal i n t e r m e d i a t e  sanc t i ons .  



DHS needs a stronger commitment t o  enforcement, and should consider 

request ing s t a t u t o r y  changes to  upgrade i t s  enforcement capabi I i t  i es ,  

such as a p rov i s ion  t o  more q u i c k l y  assess c i v i l  p e n a l t i e s .  As a guide,  

DHS could use the in te rmed ia te  sanct ions recen t l y  adopted by the Federal 

government f o r  nurs ing  homes i n  the Medicare/Medicaid programs. 

Weak Enforcement Action By The Department Of Health Services 
Threatens The Health And Safety Of Chi ldren I n  Day Care (see pages 19 
through 30) .  

Lax enforcement by DHS a l so  jeopardizes the h e a l t h  and sa fe ty  o f  c h i l d r e n  

i n  day care. As i n  the long-term care program, our sample o f  day care 

f i l e s  revealed ser ious ,  and o f t e n  repeated, v i o l a t i o n s  o f  r u l e s  and 

regu la t ions ,  yet  l i t t l e  enforcement a c t i o n  by DHS. For example, between 

1985 and 1987 one center  had 100 c i t a t i o n s  f o r  v i o l a t i n g  regu la t i ons  most 

l i k e l y  t o  a f f e c t  a c h i l d ' s  h e a l t h  and sa fe ty  i nc lud ing  f a i l u r e  to  

adequately supervise c h i l d r e n ,  use o f  u n q u a l i f i e d  and underaged s t a f f ,  

unlocked c leaning supp l i es ,  poisonous p l a n t s  on the playground and algae 

covered bathroom faucets .  Sexual abuse o f  c h i l d r e n  was a l so  a l l e g e d  on 

three occasions. DHS responded t o  these problems by h o l d i n g  an 

"enforcement meeting" and p lac ing  the center on a p r o v i s i o n a l  l i cense .  

However, DHS took no f u r t h e r  a c t i o n  when the center l a t e r  v i o l a t e d  the 

terms of the enforcement meeting. I n  f a c t ,  DHS issued the center  a 

regular  three-year l i cense ,  desp i te  c i t i n g  i t  f o r  11 a d d i t i o n a l  ser ious 

v i o l a t i o n s .  II 

One explanat ion f o r  DHS's weak enforcement i s  i t s  lack o f  an aggressive 

enforcement phi losophy.  The agency's phi losophy i s  t o  "work w i t h  

centers"  rather  than take s t rong enforcement ac t i ons  against  them. Also,  

DHS has no gu ide l ines  mandating when enforcement ac t ions  should be taken. 

I n  a d d i t i o n  to  a s t ronger  enforcement p o l i c y ,  DHS should develop 

a d d i t i o n a l  sanct ions t o  improve compliance. C i v i l  p e n a l t i e s ,  bans on 

admissions and pos t ings  o f  inspect ion  r e s u l t s  are sanct ions t h a t  have 

been used i n  other s ta tes  and could be considered by DHS. 



The Department of Health Services 
Should Improve I t s  Day Care Complaint Handling Procedures (see pages 31 
through 3 4 ) .  

DHS does no t  f o l l o w  i t s  e s t a b l i s h e d  p o l i c i e s  and procedures rega rd i ng  

t r a c k i n g  compla in ts  o r  t i m e l i n e s s  o f  compla in t  i n v e s t i g a t i o n s .  The 

p o l i c i e s  s p e c i f y  a t imeframe f o r  i n v e s t i g a t i n g  comp la i n t s  t h a t  ranges 

from 24 hours t o  20 work ing  days,  depending on t he  s e v e r i t y  o f  the  

a l l e g a t i o n  and the l o c a t i o n  o f  t he  c e n t e r .  

To ensure t h a t  a l l  day ca re  comp la in ts  a re  i n v e s t i g a t e d  i n  a t i m e l y  

manner, DHS's p o l i c i e s  and procedures c a l l  f o r  the  use o f  b ~ t h  a manual 

and computerized system t o  t r a c k  comp la i n t s .  The Day Care O f f i c e  does 

no t  keep i t s  manual log  up- to-date,  and has no t  implemented a 

computerized t r a c k i n g  system. 

DHS's lack o f  an e f f i c i e n t  t r a c k i n g  system may impa i r  i t s  a b i l i t y  t o  

handle compla in ts  i n  a t i m e l y  manner. For example, based on a sample 

f i  l e  rev iew,  DHS d i d  no t  i n v e s t i g a t e  29 percen t  o f  i t s  day ca re  

compla in ts  w i t h i n  the t imef rame s p e c i f i e d  i n  i t s  p o l i c i e s  and 

procedures.  F u r t h e r ,  some DHS day care  l i c e n s i n g  s p e c i a l i s t s  were 

unaware ~f  s p e c i f i c  t imeframes e s t a b l i s h e d  f o r  comp ia in t  i n v e s t i g a t i o n s .  
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INTRODUCTION AND BACKGROUND 

The Office of the Auditor General has conducted a performance audit of the Arizona 

Department of Health Services, health facil i t ies licensing function, in response t a  a 

June 2, 1987, resolution of the Joint Legislative Oversight Committee. Th~s 

performance audit was conducted as part of the Sunset Review set forth in Arizona 

Revised Statutes ( A .  R .S.) $941 -2351 through 41 -2379. 
C 

This is the first in a series of reports to be issued on the Arizona Department of Health 

Services (DHS). The report focuses on the functions of health care facil i t ies offices 

under the Division of Emergency Medical ServicesIHealth Care Facilities. 

Functions and Organization 

The Division of Emergency Medical ServicesIHeal th  Care Facilities has two primary 

functions: (1) to regulate emergency medical services, and (2) to regulate health 

care and child day care institutions. Four of the Division's f ive offices are focused . 
on the regulation of health care and day care institutions. These four offices - 
Child Day Care Licensure, Health Care bicensure, Health Economics and Facil it ies 

Review, and Long Term Care - are the subject of this report. The f i f t h  office, 

Emergency Medical Services, wi l l  be covered in a separate audit. The four Health 

Care Facility Offices follow Federal and Arizona statutes and rules which govern 

the licensing and monitoring of health care facil i t ies and child day care centers. 

FIGURE I  

DEPARTMENT OF HEALTH SERVICES 
EMERGENCY MEDICAL SERVICESIHEALTH CARE FACILITIES 

ASSISTANT 

...-.*... -..J-*--..-----.. 

UCENSURE FAClUTlLS REVIEW : -__________.-.---.- SERVICES i 

Source: Department of Health Services Organization Chart 

1 



The D i v i s i o n  i s  a l s o  r espons ib l e  f o r  r a t e  rev iew o f  h o s p i t a l s  and nu rs i ng  

homes, and c o n s u l t a t i o n  s e r v i c e s  t o  long-term care f a c i l i t i e s .  

C h i l d  Day Care L i censu re  - The goal  o f  t he  C h i l d  Day Care L icensure  

O f f i c e  i s  t o  p r o t e c t  the  h e a l t h  and s a f e t y  o f  c h i l d r e n  en ro l  l ed  i n  c h i  I d  

day care  cen te r s .  A December 1985 r e p o r t  s t a t e s  t h a t  more than 54,000 

c h i l d r e n  a re  cared f o r  i n  l i censed  Ar i zona  day care  c e n t e r s .  Based on 

s t a t u t e s  and r u l e s  and r e g u l a t i o n s ,  DHS regu la tes  c e n t e r s  t o  ensure t h a t  

a  sa fe ,  c lean  and h e a l t h y  phys i ca l  environment i s  ma in ta i ned ,  adequate 

supe rv i s i on  i s  p rov i ded ,  n u t r i t i o u s  food i s  served,  and a p p r o p r i a t e  care 

and a c t i v i t y  i s  p rov i ded .  

The O f f i c e ' s  p r i n c i p a l  program f u n c t i o n  i s  l i c e n s i n g  and i n s p e c t i n g  

cen te r s .  The number o f  l i censed  c h i l d  day care  cen te r s  has more than 

doubled i n  the pas t  12 years .  I n  1976 DHS l  icensed 443 c h i  I d  day care 

f a c i  I i t i e s .  Today t h e r e  a re  more than 900 l i censed  cen te r s  i n  the 

s t a t e .  DHS issues  a  r egu la r  l i c e n s e  f o r  a  three-year  p e r i o d ,  

a l though  A . R . S .  936-885.8 r e q u i r e s  a t  l e a s t  one unannounced i n s p e c t i o n  

per cen te r  a n n u a l l y .  Each l i c e n s i n g  s p e c i a l i s t  i s  c u r r e n t l y  r espons ib l e  

f o r  l i c e n s i n g  and i n s p e c t i n g  approx imate ly  130 c e n t e r s .  DHS a l s o  

i n v e s t i g a t e s  more than 900 compla in ts  aga ins t  l i censed  and un l i censed  

cen te rs  a n n u a l l y .  

H e a l t h  Care L i censu re  - Th i s  O f f i c e  i s  r espons ib l e  f o r  l i c e n s i n g  h e a l t h  

ca re  f a c i l i t i e s  throughout  the s t a t e ,  and i s  o rgan ized  i n t o  two 

s e c t i o n s .  The Medica l  F a c i l i t i e s  Sec t i on  l i censes  h o s p i t a l s ,  home h e a l t h  

agenc ies,  o u t p a t i e n t  su rgery  f a c i l i t i e s ,  i n f i r m a r i e s ,  and h e a l t h  

maintenance o r g a n i z a t i o n s .  The Long-Term Care S e c t i o n  l i censes  nu rs i ng  

homes and supe rv i so r y  ca re  f a c i  l i  t i e s .  

Long-term care  f a c i l i t i e s  i n  Ar i zona  care  f o r  approx imate ly  1Q,000 

r e s i d e n t s .  A l though the  e l d e r l y  c o n s t i t u t e  t he  m a j o r i t y  a f  long-term care 

( I )  A . R . S .  536-881.3 d e f i n e s  a  day c a r e  c e n t e r  as any f a c i l i t y  t h a t  r e g u l a r l y  r e c e i v e s  

compensat ion f o r  t h e  c a r e  o f  f i v e  o r  more c h i l d r e n  n o t  r e l a t e d  t o  t h e  p r o p r i e t o r .  



care  r e s i d e n t s ,  f a c i l i t i e s  a l s o  ca re  f o r  the deve lopmenta l l y  d i s a b l e d ,  

the c h r o n i c a l l y  m e n t a l l y  i l l  and the  severe ly  p h y s i c a l l y  d i sab led  o f  any 

age group. The l e v e l  o f  ca re  r e q u i r e d  o f  r e s i d e n t s  may range from 

general  supe rv i s i on  as found i n  supe rv i so r y  ca re  homes t o  con t inuous  

nu rs i ng  care as p rov i ded  i n  n u r s i n g  care  i n s t i t u t i o n s ! "  

To ensure t h a t  r e s i d e n t s  r ece i ve  a p p r o p r i a t e  ca re ,  the Long-Term Care 

Sec t i on  inspec ts  and l i censes  f a c i l i t i e s .  I n  t h i s  regard ,  the s e c t i o n  

has two major  f u n c t i o n s :  medicare c e r t i f i c a t i o n  surveys and s t a t e  

l i c e n s i n g  i nspec t i ons .  For long-term care  f a c i l i t i e s  t o  rece ive  Medicare 

monies, they must comply w i t h  Federa l  s tandards and be c e r t i f i e d .  The 

Federal  government e s t a b l i s h e s  the  c e r t i f i c a t i o n  c r i t e r i a  bu t  de lega tes  

su rvey ing  t o  the s t a t e .  As o f  February 1988, 57 percen t  o f  n u r s i n g  

homes i n  Ar i zona  had medicare c e r t i f i e d  beds. None o f  the  supe rv i so r y  

ca re  homes a re  medicare c e r t i f i e d .  

I n  a d d i t i o n  t o  medicare su rveys ,  the O f f i c e  per forms s t a t e  l i c e n s i n g  

i nspec t i ons .  S t a f f  i nspec t  more than 240 n u r s i n g  homes and 188 

superv iso ry  ca re  f a c i l i t i e s  t o  determine compl iance w i t h  l i c e n s u r e  

requi rements .  L i cens ing  surveys a re  conducted a n n u a l l y ,  and u s u a l l y  i n  

con junc t i on  w i t h  the  medicare c e r t i f i c a t i o n  survey.  DHS may g r a n t  a 

p r o v i s i o n a l  l i cense  (up t o  one y e a r )  t o  f a c i l i t i e s  w i t h  d e f i c i e n c i e s  t h a t  

a re  r e a d i l y  c o r r e c t a b l e .  

Complaint i n v e s t i g a t i o n  i s  another  du t y  o f  the s e c t i o n .  S t a f f  a n n u a l l y  

i n v e s t i g a t e  approx imate ly  800 n u r s i n g  home compla in ts  and 200 supe rv i so r y  

ca re  home compla in ts .  S t a f f  a l s o  i n v e s t i g a t e  r e p o r t s  o f  un l i censed  

f a c i l i t i e s .  

A .K .S .  5536-401.A.30 and 31 d e f i n e  a  s u p e r v i s o r y  c a r e  home as a  r e s i d e n t i a l  c a r e  
f a c i  1 i t y  i n  which r e s i d e n t s  r e c e i v e  accommodation, board and genera l  s u p e r v i s i o n ,  
i n c l u d i n g  a s s i s t a n c e  i n  t h e  s e l  f - a d m i n i s t r a t i o n  o f  med ica t ions .  A . K . S .  

9536-401 . A . 2 1  and 22 d e f i n e  a  n u r s i n g  ca re  i n s t i t u t i o n  as a  h e a l t h  care i n s t i t u t i o n  
f o r  i n d i v i d u a l s  who need n u r s i n g  s e r v i c e s  on a c o n t i n u i n g  b a s i s  b u t  do n o t  r e q u i r e  
h o s p i t a l  ca re .  The n u r s i n g  s e r v i c e s  a r e  per formed under  t h e  d i r e c t i o n  o f  a  
p h y s i c i a n  o r  r e g i s t e r e d  nurse.  

('1 A r i z o n a  r e c e i v e s  Federa l  monies f o r  p e r f o r m i n g  Medicare c e r t i f i c a t i o n  a c t i v i t i e s .  



Long-Term Care - The Long-Term Care O f f  i c e  (LTCO) i s  separate  f rom the 

Long-Term Care S e c t i o n ,  which l i censes  f a c i l i t i e s .  LTCO p rov i des  

t echn i ca l  ass i s t ance ,  r e l a t e d  support  se r v i ces  and i n f o r m a t i o n  t o  

i n d i v i d u a l s ,  f a m i l i e s  and long-term h e a l t h  ca re  p r o v i d e r s .  I t  serves as 

a  c o n s u l t i n g  group t o  n u r s i n g  homes and supe rv i so r y  ca re  homes. S t a f f  

p rov i de  i n f o rma t i on  on n u r s i n g  care ,  s o c i a l  s e r v i c e s ,  n u t r i t i o n  and 

h e a l t h  educa t ion  t o  p r o v i d e r s  d e s i r i n g  ass i s t ance .  The O f f i c e  a l s o  

prepares an annual d i r e c t o r y  t o  long-term care  f a c i l i t i e s  and a  gu ide  t o  

s e l e c t i n g  long term ca re .  

H e a l t h  Economics And F a c i l i t i e s  Review - Th i s  O f f i c e  has th ree  

sec t i ons :  F a c i l i t i e s  Review, Hea l t h  Economics And Rate Review, and 

H o s p i t a l  D ischarge Data .  The F a c i l i t i e s  Review Sec t i on  rev iews 

architectural/construction drawings f o r  h e a l t h  care i n s t i t u t i o n s  and day 

care cen te r s  t o  ensure t h a t  n a t i o n a l  s a f e t y  codes, b u i l d i n g  s tandards and 

o the r  c o n s t r u c t i o n  r e g u l a t i o n s  a re  f o l l owed .  These rev iews a re  p a r t  o f  

the s t a t u t o r y  permi t  p rocess .  Accord ing t o  the Department,  the  s e c t i o n  

per forms approx imate ly  310 o n - s i t e  i nspec t i ons  each year t o  determine 

c o n s t r u c t  i on  comp l i ance . 

The Hea l t h  Economics and Rate Review Sec t i on  c o l l e c t s  and ana lyzes  r a t e  

rev iew and un i f o rm  f i n a n c i a l  i n f o rma t i on  f o r  h o s p i t a l s  and n u r s i n g  

homes. Th i s  i n f o r m a t i o n  i s  compi led semiannual ly  i n  a  p u b l i c  r e p o r t ,  and 

compares room r a t e  and anc i  I l a r y  s e r v i c e  cos t  da ta  from 73 hospi  t a l s  and 

130 nu rs i ng  homes. The Sec t i on  a l s o  rev iews and makes recommendations on 

proposed r a t e  increases f o r  hospi  t a t s  and n u r s i n g  homes. 

The H o s p i t a l  D ischarge Data Sec t i on  c o l l e c t s  and analyzes da ta  r ega rd i ng  

the number o f  procedures performed and the assoc ia ted  cos t s .  T h i s  i s  

compi led annua l l y  i n  the  Comparative H o s p i t a l  Cost Repor t ,  and i s  

a v a i l a b l e  t o  consumers s t a tew ide .  The Sec t i on  a l s o  prepares a  more 

ex tens i ve  a n a l y s i s  which i s  used ma in ly  by p r o v i d e r s  and a the r  government 

agenc i es . 



Budget and S t a f f  

The H e a l t h  Care F a c i l i t i e s  o f f i c e s  a r e  p r i n c i p a l l y  funded through General 

Fund appropr i a t  i ons . "' The O f f i c e s '  budget f o r  f i s c a l  years  1985-86 

through 1987-88 a r e  p resen ted  i n  Table  1 .  Table 2  shows the  number o f  

a u t h o r i z e d  s t a f f  by  O f f i c e  f o r  f i s c a l  years  1985-86 th rough  1987-88. 

TABLE 1 

DEPARTMENT OF HEALTH SERVICES - HEALTH CARE FACILIT IES OFFICES 

BUDGET FOR FISCAL YEARS 1985-86 THROUGH 1987-88 

Chi I d  Day Care $ 392,089 $ 495,614 $ 518,198 
L icensure  

H e a l t h  Care 
b i censure 

Long-Te rm 
Care S e r v i c e s  

Heal t h  Econom i cs  745,546 772,607 751 ,207 
And Fac i  l i t i e s  
Rev i ew 

D i v i s i o n  T o t a l  $2.053.701 $2.267.351 $2,290.583 

Source: Department o f  H e a l t h  S e r v i c e s  Budget O f f i c e .  

( ' )  As ment ioned,  t h e  S t a t e  a l s o  r e c e i v e s  Federa l  monies f o r  a d m i n i s t e r i n g  med ica re  
c e r t i  f i c a t i o n s .  



TABLE 2 

DEPARTMENT OF HEALTH SERVICES - HEALTH CARE FACILITIES OFFICES 

AUTHORIZED STAFF FOR FISCAL YEARS 1985-86 THROUGH 1987-88 

1985-86 1986-87 1987-88 

C h i l d  Day Care l i c e n s u r e  15 18 19 

Hea l t h  Care L icensure  19.75 19.5  18.5  

Long Term Care Serv ices  11 .5  1 I 11 

Hea l t h  Economics and 
F a c i l i t i e s  Review 

Source: Department o f  H e a l t h  Serv ices  Budget O f f i c e  

Audi t  Scope And Purpose 

This a u d i t  was conducted t o  eva lua te  the adequacy o f  r e g u l a t i o n  by the 

Department o f  Hea l t h  Se rv i ces ,  H e a l t h  Care F a c i l i t i e s ,  focus ing  on these 

s p e c i f i c  a reas .  

a The adequacy o f  the  H e a l t h  Care L icensure  O f f i c e ' s  enforcement a f  

s t a t u t e s  and r u l e s  and r e g u l a t i o n s  govern ing  l i censed  long-term care 

f a c i l i t i e s .  

a The adequacy o f  the  Chi I d  Day Care L icensure  O f f  i c e ' s  enforcement o f  

s t a t u t e s  and r u l e s  and r e g u l a t i o n s  govern ing  l i censed  c h i l d  day care 

c e n t e r s .  

a The C h i l d  Day Care L icensure  O f f i c e ' s  compl iance w i t h  comp la in t  

hand l i ng po l i c  i es and procedures.  

Th i s  r e p o r t  a l s o  con ta i ns  Other P e r t i n e n t  I n f o rma t i on  rega rd i ng  

d e r e g u l a t i o n  and i t s  e f f e c t s  on the  h o s p i t a l  and n u r s i n g  homes i n d u s t r y .  



The s e c t i o n  Area For F u r t h e r  Aud i t  Work addresses an i ssue  we i d e n t i f i e d  

d u r i n g  the course o f  our a u d i t  b u t  were unable  t o  research due t o  t ime  

c o n s t r a i n t s .  

The methodolog ica l  des ign  and sampl ing procedures used t o  develop t h i s  

r e p o r t  a re  descr ibed i n  t he  Appendix. 

T h i s  a u d i t  was conducted i n  accordance w i t h  g e n e r a l l y  accepted 

governmental a u d i t i n g  s tandards .  

The Aud i t o r  General and s t a f f  express a p p r e c i a t i o n  t o  the  D i r e c t o r  and 

s t a f f  o f  the Department o f  Hea l t h  S e r v i c e s ,  and s p e c i f i c a l l y  the  s t a f f  o f  

the  D i v i s i o n  o f  Emergency Medica l  Serv ices/Heal  t k  Care Fac i  l i t  i e s ,  f o r  

t h e i r  coopera t ion  and ass i s t ance  d u r i n g  the  course o f  our a u d i t .  



FINDING I 

INEFFECTIVE ENFORCEMENT 

BY THE DEPARTMENT OF HEALTH SERVICES 

THREATENS THE HEALTH AND SAFETY 

OF RESIDENTS IN LONG-TERM CARE FACILITIES 

Weak enforcement by the Department o f  Heal th Services (DHS) threatens 

res idents i n  nurs ing  homes and superv isory care homes. P a t i e n t  hea l th ,  

sa fe t y  and wel fare i s  i n  danger because DHS permi ts  poor p a t i e n t  care a t  

long-term care f a c i l i t i e s ,  To increase i n s t i t u t i o n a l  compliance, g rea ter  

re l i ance  on enforcement a c t i o n  i s  needed. 

Poor Pa t i en t  Care 
Permi t ted By The Department 

DHS r i s k s  p a t i e n t  h e a l t h ,  sa fe ty  and we l fa re  by p e r m i t t i n g  poor h e a l t h  

care a t  nurs ing homes and supervisory care homes. Although the 

Department has closed some f a c i l i t i e s  where poor care endangered 

p a t i e n t s ,  many o thers  w i t h  ser ious d e f i c i e n c i e s  cont inue to  operate 

undeterred. Consequently, repeated noncompliance w i t h  important 

regu la t ions  i s  widespread. 

Closed f a c i l i t i e s  - The Department has c losed several f a c i l i t i e s  where 

inadequate care placed p a t i e n t  l i v e s  i n  imminent danger. According to  

records, the Department e i t h e r  denied or  revoked nurs ing  home l icenses 

four times i n  f i s c a l  year 1985, f i v e  t imes i n  f i s c a l  year 1986, and f i v e  

t imes again i n  f i s c a l  year 1987. L ikewise,  DHS was responsib le fo r  

c l o s i n g  three superv isory care homes i n  f i s c a l  year 1985, f i v e  i n  f i s c a l  

year 1986, and f i v e  i n  f i s c a l  year 1987. 

I n s t i t u t i o n s  w i t h  se r ious  h e a l t h  problems operate undeterred - DHS 

enforcement i s  genera l l y  weak, however, and in termediate a c t i o n s  are 

r a r e l y  taken against  i n s t i t u t i o n s  whose care endangers p a t i e n t s .  The 

f o l  lowing case examples i l l u s t r a t e  t h i s :  

r CASE 1 

During a 31 month pe r iod ,  from l a t e  A p r i l  1985 through mid December 
1987, t h i s  nurs ing  home was surveyed eleven t imes. Numerous com- 



p l a i n t s  were made aga ins t  t h i s  f a c i l i t y  and i t  was c i t e d  f o r  130 
v i o l a t i o n s  o f  r e g u l a t i o n s  most l i k e l y  t o  a f f e c t  a  p a t i e n t ' s  h e a l t h  
and s a f e t y .  A summary o f  the  f a c i l i t y ' s  problems and DHS1s 
a c t i v i t i e s  d u r i n g  t h i s  p e r i o d  a re  l i s t e d  below. 

A p r i l  26, 1985 - Du r i ng  a  l i c e n s i n g  i n s p e c t i o n  conducted a t  t h i s  
f a c i l i t y ,  a DHS survey team found numerous maintenance and 
housekeeping d e f i c i e n c i e s .  There were ho les  i n  w a l l s  and c e i l i n g s ,  
and the p a t i e n t  c a l l  system was ou t  f o r  an e n t i r e  wing.  The team 
a l s o  r epo r t ed  t h a t  no t  a l l  i n c o n t i n e n t  p a t i e n t s  were bathed o f t e n  
enough t o  p reven t  body odo r .  The survey team leader  recommended t h a t  
a  fo l low-up survey be completed b e f o r e  i s s u i n g  a  l i c e n s e  t o  t h i s  
f a c i  l i t y  . 
A six-month p r o v i s i o n a l  l i cense  was issued w i t h o u t  any fo l low-up ,  
based o n l y  on t he  f a c i l i t y ' s  p l a n  o f  c o r r e c t i o n .  

June 25,1985 - The Department i n v e s t i g a t e d  a  comp la in t  a l l e g i n g  t h a t  
the f a c i l i t y  was u n d e r s t a f f e d .  Th i s  a l l e g a t i o n  was p a r t i a l l y  
subs tan t i a t ed .  

September 6 ,  1985 - Care a t  t h i s  f a c i  l i t y  was d e t e r i o r a t i n g  and DHS 
concluded t he re  was " p o t e n t i a l  . . . endangerment [ t o  t h e ]  h e a l t h ,  
s a f e t y ,  and w e l f a r e  o f  the  p a t i e n t s . "  P a t i e n t s  examined by surveyors  
were wet and unchanged. D r i e d  brown f eca l  m a t t e r  was on the f l o o r s  
o f  a t  l eas t  f i v e  p a t i e n t  rooms and bathrooms. 

One p a t i e n t  was found hanging through the s i d e  r a i l s  o f  her  bed. A 
body r e s t r a i n t  had s l i d  up around her  neck. 

Other se r i ous  d e f i c i e n c i e s  were c i t e d  d u r i n g  t h i s  v i s i t .  For 
example, medica l  techniques impor tan t  f o r  p r e v e n t i n g  the spread o f  
i n f e c t i o n  were no t  be ing  f o l l owed  by a l  I personnel  . ( I )  The 
f a c i l i t y  a l s o  adm i t t ed  30 p a t i e n t s  a t  a  t ime when i t  was expe r i enc ing  
severe s t a f f i n g  problems. 

DHS scheduled an enforcement meet ing w i t h  the  f a c i l i t y  because o f  the 
se r ious  d e f i c i e n c i e s  found. The f a c i l i t y  was a l l owed  t o  r e t a i n  i t s  
p r o v i s i o n a l  s t a t u s .  

December 6 ,  1985 - A second fo l low-up  survey,  t h r e e  months l a t e r ,  
revealed con t inued  noncompliance. S t a f f i n g  was inadequate and the  
f a c i l i t y  was s t i l l  i n  need o f  r e p a i r .  DHS scheduled a  second 
enforcement meet ing w i t h  the f a c i l i t y  and issued a  second six-month 
p r o v i s i o n a l  l i c e n s e .  

January 13 ,  1986 - Accord ing t o  the  h e a l t h  ca re  l  i censure  bureau 
c h i e f ,  the f a c i l i t y  agreed t o  a  n i n e t y  day f reeze  on admissions 
f o l l o w i n g  the enforcement meet ing w i t h  the depar tment .  Th i s  a c t i o n  
was appa ren t l y  an in fo rma l  a c t i o n ,  however, as t h e r e  i s  no record  o f  
the a c t i o n  o r  any depar tmenta l  fo l l ow-up  i n  the  f i l e s .  

( ) I n f e c t i o n  can be p a r t i c u l a r l y  dangerous among t h e  e l d e r 1  y  



February 20, 1986 - DHS i n v e s t i g a t e d  a comp la in t  a l l e g i n g  t h a t  the  
f a c i l i t y  was s h o r t  s t a f f e d  and had poor a l l - r o u n d  p a t i e n t  ca re .  DHS 
was unable t o  s u b s t a n t i a t e  the a l l e g a t i o n s ,  bu t  found o t h e r  
d e f i c i e n c i e s . ( ' )  F l o o r s  i n  two rooms were s o i l e d  w i t h  feces .  I n  
one case, surveyors  found no evidence t h a t  a  pa t  i e n t  r ece i ved  a 
complete neu ro l og i ca l  exam ordered by a  d o c t o r .  I n  another  case,  a  
p a t i e n t ' s  care p l a n  d i d  no t  r e f l e c t  a  15-pound weight  l oss .  

The f a c i l i t y  r e t a i n e d  i t s  p r o v i s i o n a l  s t a t u s .  

June 12,  .- 1986 - DHS rece i ved  another comp la in t  a l l e g i n g  u n d e r s t a f f i n g  
and poor p a t i e n t  ca re .  A l though DHS was unable  t o  s u b s t a n t i a t e  many 
o f  the a l l e g a t i o n s ,  s e r i o u s  v i o l a t i o n s  were aga in  found.  S i x  
p a t i e n t s  rece ived equal  p o r t i o n s  o f  food and the same menu - 
regard less  o f  t h e i r  d i e t a r y  o rde rs .  No e v a l u a t i o n s  f o r  we igh t  and 
d i e t a r y  needs had been done f o r  f ou r  o t h e r  p a t i e n t s .  I n  a d d i t i o n ,  
d inner  d i d  no t  appear t o  be w e l l  ba lanced and w e l l  p repared .  The 
f a c i l i t y  was undergo ing a change i n  ownersh ip ,  and consequen t l y ,  
ma in ta ined  i t s  p r o v i s i o n a l  s t a t u s  a f t e r  t h i s  survey.(') 

June 19 ,  1986 - A l i c e n s i n g  i n s p e c t i o n  aga in  found p r e v i o u s l y  c i t e d  
d e f i c i e n c i e s .  On 21 separa te  occas ions s t a f f i n g  was below minimum 
standards i n  v a r i o u s  u n i t s ,  i n f e c t i o n  c o n t r o l  problems were no ted ,  
and maintenance and housekeeping p r a c t i c e s  were d e f i c i e n t .  F l o o r s  i n  
severa l  rooms were s o i l e d  w i t h  feces and o t h e r  s t i c k y  m a t e r i a l .  

The new owners were no t  h e l d  r espons ib l e  f o r  r epea t i ng  v i o l a t i o n s  
c i t e d  under the  p rev i ous  ownership,  and DHS issued a s ix-month 
r egu la r  l i cense .  

August 28, 1986 - Responding t o  a  comp la i n t ,  DHS repo r t ed  s i x  more 
ins tances  o f  s t a f f i n g  below s tandards.  

October 30, 1986 - A fo l l ow-up  survey revea led  t h a t  problems w i t h  
food s e r v i c e  and d i e t a r y  ca re ,  f i r s t  observed i n  February and June 
1986, had resur faced .  Surveyors  were concerned t h a t  p a t i e n t  we igh ts  
were f l u c t u a t i n g  s i g n i f i c a n t l y .  Surveyors  r epo r t ed  " t h e r e  i s  
d i s o r g a n i z a t i o n  i n  s e r v i n g  the p a t i e n t s '  meals,  and no one i s  
m o n i t o r i n g  food i n t ake  o f  confused p a t i e n t s . "  

S t a f f i n g  and i n f e c t i o n  c o n t r o l  problems were aga in  c i t e d .  

The f a c i l i t y  ma in ta ined  i t s  l i c e n s i n g  s t a t u s .  

November 6, 1986 - Accord ing  t o  t he  h e a l t h  ca re  I i censure  bureau 
c h i e f ,  a  t h i r d  enforcement meet ing was h e l d ,  and the  f a c i l i t y ' s  owner 

) DHS's i n a b i l i t y  t o  s u b s t a n t i a t e  a  comp la in t  does n o t  necessar i  1  y i n d i c a t e  a  f a i  1 " r e  

on t h e  agency 's  p a r t  t o  conduct  a  p r o p e r  and complete i n v e s t i g a t i o n .  I n v e s t i g a t i o n s  
may be hampered by i nconcl  u s i  ve ev idence,  i ncomp le te  i n f o r m a t i  on, unavai  1  a b l e  

wi tnesses,  e t c .  
( 2 )  Accord ing  t o  t h e  o f f i  c e ' s  A t t o r n e y  General r e p r e s e n t a t i v e ,  a  p r i o r  owner ' s  1  i c e n s e  

h i s t o r y  cannot be t r a n s f e r r e d  t o  t h e  new owner. However, a  new owner i s  expec ted  t o  

address d e f i c i e n c i e s  c i t e d  p r e v i o u s 1  y  and b r i n g  t h e  f a c i l i t y  i n t o  compl iance w i t h  
s t a t e d  r e g u l a t i o n s .  



agreed t o  l i m i t  admiss ions t o  two per week u n t i l  i t s  nex t  l i c e n s i n g  
survey. Again,  t h i s  was an i n f o rma l  agreement w i t h  no record  o f  the 
agreement, o r  depar tmenta l  fo l l ow-up ,  i n  the  agency 's  f i l e s .  

December 31, 1986 - The second I  i cens ing  survey i n  s i x  months 
revealed more s e r i o u s  noncompl iance. D e f i c i e n c i e s  r e l a t e d  t o  
i n f e c t i o n  c o n t r o l  were again  c i t e d .  Problems i n  t h i s  a rea  were worse 
than on p rev i ous  occas ions.  I n  severa l  cases, p roper  p recau t i ons  
were no t  taken t o  p reven t  the spread o f  i n f e c t i o n .  I n  a d d i t i o n ,  the 
f a c i l i t y  wasn ' t  de te rm in i ng  whether p a t i e n t s  r ece i ved  adequate 
n u t r i t i o n ,  o r  i f  p a t i e n t s  were m a i n t a i n i n g  i dea l  we igh t  ranges (due 
t o  a f a u l t y  s c a l e . )  Maintenance s e r v i c e s  and s t a f f i n g  were aga in  
d e f i c i e n t .  DHS concluded t h a t  p a t i e n t s  were no t  r e c e i v i n g  adequate 
and app rop r i a t e  m e d i c a l ,  n u r s i n g  and personal  ca re .  

The f a c i l i t y  was issued a one-year r egu la r  l i c e n s e  a f t e r  t h i s  
survey. I t  agreed t o  be surveyed aga in  i n  s i x  months, bu t  no 
fo l low-up was conducted by DHS. 

December 11, 1987 - One year l a t e r ,  the  f a c i l i t y  e x h i b i t e d  t h e  same 
type o f  problems as b e f o r e :  inadequate i n f e c t i o n  c o n t r o l ,  
u n d e r s t a f f i n g  and maintenance d e f i c i e n c i e s .  P a t i e n t  meals we ren ' t  
s t r i c t l y  conforming t o  d o c t o r ' s  o r d e r s ,  and t e n  o f  15 p a t i e n t s  
observed had been l o s i n g  weight  over a p e r i o d  o f  one y e a r .  Surveyors  
considered d e f i c i e n c i e s  t o  be l i f e  t h r e a t e n i n g .  

The f a c i l i t y  was p l aced  on a s ix-month p r o v i s i o n a l  l i c e n s e .  

Comnent: The Department took no s i g n i f i c a n t  a c t i o n  t o  cu rb  the 

repeated noncompliance e x h i b i t e d  by t h i s  f a c i l i t y .  T h i s  f a c i l i t y  

repeated a t  l eas t  34 s e r i o u s  v i o l a t i o n s  d u r i n g  the p e r i o d  rev iewed.  I t  

v i o l a t e d  the same fou r  r e g u l a t i o n s  on f i v e  o r  more separa te  occas ions .  

P r o v i s i o n a l  l i censes  and enforcement meet ings were no t  an e f f e c t i v e  

d e t e r r e n t .  For example, the f a c i l i t y  repeated 11 v i o l a t i o n s  w h i l e  

ope ra t i ng  under p r o v i s i o n a l  l i censes .  

Dur ing  a 37 month p e r i o d  from mid October 1984 through mid November 
1987, t h i s  n u r s i n g  home was surveyed e leven  t imes .  T h i s  long term 
care i n s t i t u t i o n  was c i t e d  f o r  182 s e r i o u s  v i o l a t i o n s ,  many o f  them 
repeated v i o l a t i o n s .  A summary o f  DHS's f i n d i n g s  and a c t i o n s  a re  
l i s t e d  below. 

A p r i l  19,  1985 - Opera t ing  less  than a month w i t h  a p r o v i s i o n a l  
l i cense ,  the f a c i l i t y  was resurveyed due t o  a change o f  owners. A 
survey team found incomplete  assessments o f  the n u t r i t i o n a l  s t a t u s  
and needs o f  p a t i e n t s .  S t a f f i n g  was below minimum standards f o r  
seven ou t  o f  21 days reviewed. I n f e c t i o n  c o n t r o l  problems were 
noted. 



The f a c i  I i t y  was g ran ted  a  one-year r e g u l a r  l icense based on an 
acceptab le  p l a n  o f  c o r r e c t i o n .  

A p r i l  3 ,  1986 - Du r i ng  a  l i c e n s i n g  survey ,  DHS found s u b s t a n t i a l  
evidence o f  poor p a t i e n t  ca re .  Food and n u t r i t i o n  s e r v i c e s ,  c i t e d  
d u r i n g  the l a s t  su rvey ,  had appa ren t l y  worsened. Two o f  f i v e  
p a t i e n t s  reviewed had been served meals d i f f e r e n t  from what t h e i r  
doc to rs  had o rdered .  The n u t r i t i o n a l  s t a t u s  and needs o f  p a t i e n t s  
had no t  been assessed, and one p a t i e n t  was found t o  be 29 pounds 
underweight .  I n  a d d i t i o n ,  a l t hough  f i v e  p a t i e n t s  had d o c t o r s t  o rde rs  
f o r  increased f l u i d  i n t a k e ,  t he re  was no evidence t h a t  these o rde rs  
were be ing  f o l l owed .  F i n a l l y ,  i n f e c t i o n  c o n t r o l  problems had 
worsened s i nce  the l a s t  su rvey .  

Desp i te  the inadequate ca re  observed, DHS issued t h i s  f a c i l i t y  a  
one-year r egu la r  l i c e n s e .  

A p r i l  23, 1986 - A compla in t  a l l e g e d  t h a t  a  p a t i e n t :  1 )  sus ta i ned  a 
r i b  i n j u r y  due t o  rough h a n d l i n g ;  and 2 )  was l e f t  unat tended and 
un res t r a i ned  i n  the bathroom, f e l l  as a  r e s u l t ,  and rece i ved  
l ace ra t i ons  on the  forehead and nose. Whi I e  DHS cou ld  no t  
s u b s t a n t i a t e  the  f i r s t  a l l e g a t i o n ,  the second compla in t  was 
subs tan t i a t ed .  A d d i t i o n a l l y ,  t h i s  p a t i e n t  was found t o  be dehydrated 
and s u f f e r i n g  from a  u r i n a r y  t r a c t  i n f e c t i o n .  The Department 
a t t r i b u t e d  bo th  c o n d i t i o n s  t~ poor medica l  and n u r s i n g  care .  

February 27, 1987 - DHS prompt l y  responded t o  severa l  comp la in ts  
a l l e g i n g  substandard ca re .  Most a l l e g a t i o n s  were s u b s t a n t i a t e d ,  and - - 
the f a c i  l i t y  was c i t e d  f o r  psycho iog i ca l  and p h y s i c a l  abuse o f  
p a t i e n t s .  For example, i n  one case, the f a c i l i t y  de layed four  hours  
be fo re  n o t i f y i n g  t he  a t t e n d i n g  p h y s i c i a n  o f  a  p a t i e n t  i n  d i s t r e s s .  
Th is  p a t i e n t  was l a t e r  diagnosed as hav ing  a  broken h i p .  I n  another  
case, the  a t t e n d i n g  p h y s i c i a n  was no t  n o t i f i e d  o f  a  d r a s t i c  change i n  
a  p a t i e n t ' s  c o n d i t i o n .  The p a t i e n t  d i e d  f i v e  hours  l a t e r .  

DHS amended the  f a c i l i t y ' s  s t a t u s  t o  p r o v i s i o n a l  f o r  the remain ing 
th ree  months o f  the l i c e n s u r e  p e r i o d .  

March 17,  1987 - Responding t o  comp la in ts ,  DHS found psycho log i ca l  
and phys i ca l  abuse o f  p a t i e n t s  f o r  the second t ime i n  less  than a  
month. Th i s  t ime the  abuse charges were the  r e s u l t  o f  the f o l l o w i n g  
v i o l a t i o n s :  improper a d m i n i s t r a t i o n  o f  n u r s i n g  t r ea tmen ts ,  improper 
care t o  prevent  and t r e a t  bed sores,  improper use o f  r e s t r a i n t s ,  
inadequate care o f  i n con t i nence ,  and improper medica l  ca re .  

June 12,  1987 - A l i c e n s i n g  i n s p e c t i o n  found t h a t  the i n s t i t u t i o n  was 
s t i l l  no t  a d m i n i s t e r i n g  adequate n u r s i n g ,  medica l  and personal  c a r e .  
For example, i n  many cases the  i n s t i t u t i o n  was no t  t a k i n g  p recau t i ons  
t o  prevent  i n f e c t i o n  f rom spread ing .  L i k e w i s e ,  su rveyors  found 
changes i n  a  p a t i e n t ' s  c o n d i t i o n  were no t  r epo r t ed  t o  the a t t e n d i n g  
phys i c i an .  Food s e r v i c e s  were aga in  poor .  No s teps  were taken t o  
ensure t h a t  p a t i e n t s  were r e c e i v i n g  enough f l u i d s  t o  m a i n t a i n  
hydra t  i o n .  

The Department issued the  f a c i  l i t y  a  t h i r d  p r o v i s i o n a l  l i c e n s e ,  t h i s  
one f o r  s i x  months. 



November 18,  1987 - F i v e  months l a t e r ,  t he  Department resurveyed the 
f a c i l i t y  as t h e  e x p i r a t i o n  da te  o f  i t s  p r o v i s i o n a l  I i cense  
approached. The survey team aga in  found s e r i o u s  d e f i c i e n c i e s :  
doc to rs  o rde rs  were no t  be ing  implemented, and doc to r s  had n o t  been 
n o t i f i e d  o f  changes i n  p a t i e n t  c o n d i t i o n s  and t r ea tmen ts .  I n  
a d d i t i o n ,  food and n u t r i t i o n  s e r v i c e  was d e f i c i e n t .  F i n a l l y ,  a  24 
percent  e r r o r  r a t e  i n  a d m i n i s t e r i n g  p a t i e n t  med i ca t i on  was observed.  

The Department i ssued  the f a c i l i t y  a  one-year r e g u l a r  I i cense  
f o l l o w i n g  t h i s  i n s p e c t i o n .  

Grant ing t h i s  f a c i  I i t y  a  r egu la r  l icense v i o l a t e d  A . R . S .  936-425, 
which mandates t h a t  a  f a c i l i t y  o p e r a t i n g  under a  p r o v i s i o n a l  I i cense  
should be r e l i c e n s e d  o n l y  i f  a l l  c o n d i t i o n s  " c o n s t i t u t i n g  f a i l u r e  t o  
comply w i t h  requi rements"  a re  c o r r e c t e d .  

Comnent: As i n  t he  p r e v i o u s  ease, DHS took no s i g n i f i c a n t  a c t i o n  t o  

de te r  cont inued noncompl iance. Consequent ly,  the  f a c i l i t y  repeated 45 

v i o l a t i o n s  d u r i n g  t h e  course o f  our rev iew.  P r o v i s i o n a l  l i c e n s e s  were 

aga in  no t  an e f f e c t i v e  d e t e r r e n t  - the f a c i l i t y  repeated 26 v i o l a t i o n s  

under i t s  p r o v i s i o n a l  l i c e n s e .  

F u r t h e r ,  an a n a l y s i s  o f  c losed  f a c i l i t i e s  showed l i t t l e  d i f f e r e n c e  

between negl igence e x h i b i t e d  by f a c i l i t i e s  c l osed  by DHS and t h a t  

e x h i b i t e d  by the f a c i l i t i e s  i n  the cases c i t e d  above. The Department has 

broad d i s c r e t i o n  i n  de te rm in i ng  when and what a c t i o n s  t o  t a k e .  The 

program's  in fo rma l  p o l  i c y  i s  t o  esca la te  enforcement f o r  a  f a c i  l i t y  when 

t he re  i s  an imminent t h r e a t  t o  p a t i e n t s  h e a l t h  and s a f e t y  t h a t  i s  no t  

readi  l y  c o r r e c t a b l e .  

I n s t i t u t i o n a l  noncompl iance i s  widespread -. These cases a r e  not  

i s o l a t e d  examples. I n s t i t u t i o n a l  noncompliance w i t h  r e g u l a t i o n s  

impor tant  t o  p a t i e n t  h e a l t h  and s a f e t y  i s  widespread. Our O f f i c e  found 

ex tens i ve ,  and o f t e n  repeated,  noncompliance through a  s t a t i s t i c a l  rev iew 

o f  Department f i l e s .  ( ' )  We reviewed v i o l a t i o n s  most l i k e l y  t o  

t h rea ten  a p a t i e n t ' s  h e a l t h  and s a f e t y  and found: 

(I) For  t h e  purposes o f  o u r  rev iew,  each r e g u l a t i o n  was ass igned  a  s p e c i f i c  s e v e r i t y  
l e v e l .  R e g u l a t i o n s  w i t h  a t h r e e ,  f o u r  o r  f i v e  r a t i n g  were cons ide red  t o  be those 

most l i k e l y  t o  a f f e c t  a  p a t i e n t ' s  h e a l t h  and s a f e t y  i f  v i o l a t e d .  They were t h e  o n l y  
l e v e l s  analyzed.  These s e v e r i  t y  1  eve1 s  were appl  i e d  t o  each documented v i  01 a t i  on, 
a1 though t h e  a c t u a l  se r iousness  o f  t h e  v i o l a t i o n  i t s e l f  c o u l d  v a r y  depending on the  

s i t u a t i o n .  See Appendix f o r  f u r t h e r  e x p l a n a t i o n  o f  t h e  methodology employed t o  
s e l e c t  t h e  sample and assess t h e  s e v e r i t y  o f  v i o l a t i o n s .  



0 Nine ty - four  percent  o f  a l  I n u r s i n g  homes and 68 percent  o f  a l l  
superv iso ry  ca re  homes examined v i o l a t e d  the  same r e g u l a t i o n  a t  l eas t  
once d u r i n g  consecu t i ve  l i c e n s i n g  surveys.  

0 Forty-seven percen t  o f  a l l  n u r s i n g  homes i n  our  sample and 36 percen t  
o f  a l l  supe rv i so r y  homes v i o l a t e d  the  same r e g u l a t i o n  a t  l eas t  once 
d u r i n g  t h ree  consecu t i ve  l i c e n s i n g  surveys.  

0 T h i r t y - f o u r  percen t  o f  the  n u r s i n g  homes surveyed v i o l a t e d  the  same 
r e g u l a t i o n  a t  l eas t  once d u r i n g  f ou r  consecu t i ve  l i c e n s i n g  surveys .  

0 S ix teen  percent  o f  a1 1 n u r s i n g  homes rev iewed v i o l a t e d  the  same 
r e g u l a t i o n  d u r i n g  f i v e  o r  more surveys .  

0 Seventy-six percen t  o f  a l l  n u r s i n g  homes w i t h  p r o v i s i o n a l  l i censes  
v i o l a t e d  the same r e g u l a t i o n  a t  l e a s t  once d u r i n g  t h e i r  nex t  
l i c e n s i n g  i nspec t i on .  

Despi t e  these widespread prob lems,  our  rev iew shows t h a t  enforcement 

a c t i ~ n  by the  Department i s  inadequate.  I t  seldom takes i n t e rmed ia te  

a c t i o n  t o  d e t e r  noncompliance. 

Federal e v a l u a t o r s  found s i m i l a r  problems i n  a  na t i onw ide  s tudy .  I n  J u l y  

1987 the U n i t e d  S t a t e s  General Account ing O f f i c e  (GAO) issued a  r e p o r t  

i n d i c a t i n g  t h a t  neg l igence  among n u r s i n g  homes i s  a  n a t i o n a l  problem. 

Using a  methodology s i m i l a r  t o  the  one our O f f i c e  used, the  GAO analyzed 

nurs ing  home compliance w i t h  Federa l  requ i rements  f o r  Medicare 

p a r t i c i p a t i o n . " '  The GAO found t h a t :  

Over one t h i r d  o f  the  n u r s i n g  homes p a r t i c i p a t i n g  i n  
Medicare and/or Med ica id  . . . f a i l e d  t o  meet one o r  
more o f  the  n u r s i n g  home requi rements  cons idered  by 
n u r s i n g  home e x p e r t s  t o  be most l i k e l y  t o  a f f e c t  
r e s i d e n t s '  h e a l t h  and s a f e t y  i n  t h r e e  o r  more 
consecu t i ve  i n s p e c t i o n s .  

Greater Reliance on Enforcement Is Needed 
To Reduce Institutional Negligence 

Greater a t t e n t i o n  t o  enforcement i s  needed t o  d iscourage  i n s t i t u t i o n a l  

( I )  Medicare i s  a  Federa l  i nsu rance  program t h a t  a s s i s t s  e l d e r l y  c i  t i  zens i n  f i n a n c i n g  
h e a l t h  c a r e  c o s t s .  S t a t e  hea l  t h  depar tments  a d m i n i s t e r  t h e  Medicare program under 
t h e  Federa l  s u p e r v i s i o n  o f  t h e  H e a l t h  Care F i n a n c i n g  Admi n i s t r a t i o n .  DHS i n s p e c t s  
and c e r t i f i e s  i n s t i t u t i o n s  w i s h i n g  t o  p a r t i c i p a t e  i n  t h e  program, f o r  a  f e e  t h a t  
covers much o f  t h e  Depar tmen t ' s  expense f o r  long- term care .  
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noncompliance. The Department must make enforcement a  top  p r i o r i t y ,  and 

then request s t a t u t o r y  changes necessary t o  upgrade i t s  enforcement 

c a p a b i l i t i e s .  

Enforcement must be made a h i ghe r  p r i o r i t y  - DHS has no t  made 

enforcement a  h i g h  p r i o r i t y .  DHS g e n e r a l l y  does no t  a c t  aga ins t  a  

f a c i l i t y  u n t i l  c o n d i t i o n s  a r e  severe enough t o  war ran t  c l o s i n g  the  

f a c i l i t y .  The Department r a r e l y  uses i n t e rmed ia te  sanc t i ons  p e r m i t t e d  

by law, such as c i v i l  p e n a l t i e s .  I n  a  random sample o f  f i l e s ,  our 

O f f i c e  found the Department never assessed c i v i l  f i n e s  f o r  noncompl iance, 

and o n l y  once r e s t r i c t e d  the  admissions o f  an i n s t i t u t i o n .  ' )  Bo th  

sanc t ions  a re  a l lowed by law. 

The Long-Term Care program's  t op  p r i o r i t i e s  a r e  conduc t ing  Federa l  and 

Ar i zona  S t a t e  surveys,  f o l l ow -ups ,  and compla in t  i n v e s t i g a t i o n s .  The 

Department devotes much o f  i t s  s t a f f  t ime t o  Medicare a c t i v i t i e s  because 

o f  the  Federa l  government 's major  f i n a n c i a l  investment (see f o o t n o t e ) .  

Most remain ing s t a f f  hours  go t o  s t a t e  l i c e n s i n g  surveys and compla in t  

i n v e s t i g a t i o n s ,  the program's  o t h e r  p r i o r i t y  a reas .  

S ince the Department es t ima tes  i t  needs over 20 more f u l l - t i m e  employees 

t o  e f f i c i e n t l y  per fo rm these program p r i o r i t i e s ,  (') enforcement - 

which r e q u i r e s  a d d i t i o n a l  s t a f f  t ime f o r  h e a r i n g  p r e p a r a t i o n ,  hea r i ngs ,  

e t c .  - i s  l a r g e l y  ignored .  However, DHS must s t a r t  cons ide r i ng  

enforcement a  p r i o r i t y .  As our  rev iew shows, surveys and compla in t  

i n v e s t i g a t i o n s  a re  o f  l i t t l e  o r  no va lue  i d  no enforcement a c t i o n  i s  

taken and problems a re  no t  c o r r e c t e d .  

S t a t u t o r y  changes needed - Once a s t r onge r  commitment t o  enforcement 

i s  made, the Department shou ld  cons ider  ways t o  upgrade i t s  a u t h o r i t y  t o  

take i n t e rmed ia te  a c t i o n s .  The Federa l  government recognized t h a t  such 

sanc t i ons  cou ld  reduce i n s t i t u t i ~ n a l  noncompl iance, and r e c e n t l y  ac ted  t o  

increase sanc t ions  a v a i l a b l e  f o r  the Medicare/Medicaicl program. Though 

DHS has some enforcement powers, i t s  c u r r e n t  s t a t u t e s  a r e  weak i n  

comparison t o  o the r  s t a t e s .  

( ' )  Accord ing  t o  t h e  program bureau c h i e f ,  DHS i n f o r m a l l y  r e s t r i c t s  t h e  admiss ions o f  
approx imate ly  30 t o  40 i n s t i t u t i o n s  a  year .  

('1 DHS has n o t  analyzed a d d i t i o n a l  s t a f f  t i m e  needed f o r  enforcement .  



I n  response t o  the  widespread noncompliance i t  found d u r i n g  i t s  s t udy ,  

the GAO recommended t h a t  Congress enact  l e g i s l a t i o n  g i v i n g  s t a t e s  new 

a l t e r n a t i v e s  f o r  e n f o r c i n g  compl iance w i t h  Federa l  requ i rements .  The GAO 

presented a  l i s t  o f  p o s s i b l e  i n t e rmed ia te  sanc t i ons  f o r  s t a t e s  t o  use. 

a C i v i l  f i n e s  f o r  each day a  f a c i l i t y  remains i n  noncompliance 

a I n i t i a t i n g  bans on admiss ion 

a On-si te m o n i t o r i n g  by an agency respons ib l e  f o r  conduc t ing  
c e r t i f i c a t i o n  surveys 

e Withho ld ing  o r  reduc ing  payments t o  t he  f a c i l i t y  

Th i s  l i s t i n g  p a r a l l e l s  recommendations made i n  1986 by the  N a t i ~ n a l  

Academy o f  Sc iences '  i n s t i t u t e  o f  Med ic ine  (IOM). For example, i n  i t s  

r epo r t  the IOM endorsed b o t h  c i v i l  p e n a l t i e s  and bans on admiss ion.  

C i v i l  p e n a l t i e s  a re  a u s e f u l  enforcement t o o l  because 
they can be a p p l i e d  t o  l ess  s e r i o u s  v i o l a t i o n s  e a r l y  
and o f t e n ,  thus d i scou rag ing  more s e r i o u s  v i o l a t i o n s .  
P e n a l t i e s  can a l s o  be a p p l i e d  t o  s e r i o u s  bu t  i s o l a t e d  
v i o l a t i o n s .  The IOM emphasized, however, t h a t  
a d m i n i s t r a t i v e  and l ega l  de lays  need t o  be avo ided f o r  
c i v i l  p e n a l t i e s  t o  be e f f e c t i v e .  

The advantage o f  admiss ions bans i s  t h a t  " t h e  
r e s u l t i n g  l oss  o f  income p rov i des  a  c o n t i n u i n g  
i n c e n t i v e  t o  f a c i l i t i e s  t o  ach ieve compl iance."  The 
IOM recommended t h a t  agencies be a u t h o r i z e d  t o  app l y  
the ban p r i o r  t o  any hea r i ngs  and appeals .  

Recen t l y  enacted Federa l  law implements many o f  the  recommendations made 

by the  GAO and IOM, and r e q u i r e s  t h a t  s t a t e  agencies develop a  s e r i e s  o f  

i n te rmed ia te  sanc t i ons ,  i n c l u d i n g  c i v i l  p e n a l t i e s .  

Though DHS has i n t e rmed ia te  sanc t i ons  i t  can use aga ins t  f a c i l i t i e s ,  i t s  

c u r r e n t  a u t h o r i t y  i s  weak i n  comparison t o  o the r  s t a t e s .  For example, 

a l though  the Department can assess c i v i l  p e n a l t i e s ,  the  Department must 

prepare f o r  and conduct an a d m i n i s t r a t i v e  hea r i ng  b e f o r e  i t  can assess a  

f i n e .  Other s t a t e s  have no such requ i rement .  They can assess a  f i n e  



d i r e c t l y ,  and must o n l y  conduct a hea r i ng  i f  the  f a c i l i t y  appeals the 

f i n e .  The IOM warned t h a t  a d m i n i s t r a t i v e  de lays  cou ld  undermine a 

pena l t y  system. 

Moreover; the  maximum p e n a l t y  assessment i s  conse rva t i ve  i n  comparison 

w i t h  o the r  s t a t e s .  The Department may assess a maximum f i n e  o f  up t o  

$300 a day per v i o l a t i o n .  Other s t a t e s ,  i n  c o n t r a s t ,  can assess maximum 

p e n a l t i e s  ranging from $1,000 t o  $25,080 a day per  v i o l a t i o n .  

Several  s t a t e s  have p r o v i s i o n s  t he  Department c o u l d  use t o  improve i t s  

enforcement c a p a b i l i t i e s .  The s t a t e  laws o f  Wiscons in ,  Washington and 

I l l i n o i s ,  f o r  example, each c o n t a i n  p r o v i s i o n s  wo r th  cons ide r i ng  by the  

Department.  

e I n  I l l i n o i s ,  the h e a l t h  department may p l ace  a q u a l i f i e d  person a t  a 
long-term care i n s t i t u t i o n  t o  mon i to r  the  p a t i e n t  ca re  i f  a 
f a c i l i t y ' s  noncompliance i s  s e r i o u s  enough. The mon i t o r  adv ises  a 
f a c i l i t y  on how t o  comply w i t h  s t a t e  r e g u l a t i o n s ,  and r e p o r t s  on i t s  
compl iance. 

e I n  Wisconsin and Washington, the  h e a l t h  departments can d i r e c t  f i n e s  
they have assessed t o  be spent by the c i t e d  f a c i  l i t y  t o  improve 
s e r v i c e s .  

RECOWENDATIONS 

1.  The Department shou ld  r eeva lua te  i t s  s t a f f i n g  needs, ( ' I  i d e n t i f y  

enforcement as a Department p r i o r i t y ,  and request the necessary 

a p p r o p r i a t i o n .  The L e g i s l a t u r e  should rev iew the  proposal  and 

cons ider  fund ing the  reques t .  

2 .  The L e g i s l a t u r e  shou ld  cons ider  amending e x i s t i n g  s t a t u t e s  t o  

s t r eng then  the  Depar tment 's  ab i  l i t y  t o  take i n t e rmed ia te  enforcement 

ac t  i ons .  

( ' 1  New Federal 1 egi s l  a t i  on and poss ible  Medi care-Medi cai d rule changes should a1 so  be 
considered. 



FINDING l l  

WEAK ENFORCEMENT ACTION 

BY THE DEPARTMENT OF HEALTH SERVICES 

THREATENS THE HEALTH AND SAFETY 

OF CHILDRENM DAY CARE 

Lax enforcement a c t i o n s  by the Department o f  Hea l th  Serv ices (DHS) 

jeopardize the h e a l t h  and sa fe t y  o f  c h i l d r e n  i n  day care .  DHS does not  

take e f f e c t i v e  enforcement a c t i o n  aga ins t  cen ters  t ha t  repeatedly  v i o l a t e  

standards. DHS does no t  use a v a i l a b l e  enforcement op t i ons  due t o  i t s  

l en ien t  enforcement ph i losophy ,  l i m i t e d  number o f  s t a f f ,  and lack o f  

gu ide l ines .  I n  a d d i t i o n  t o  a  s t ronger  enforcement ph i losophy ,  DHS should 

develop add i t i ona l  sanc t ions  t o  improve compliance. 

DHS's Enforcement Ac t i ons  
F a i l  To Bring Day Care Centers I n t o  Compliance 

Although DHS has a  v a r i e t y  o f  enforcement op t i ons  a v a i l a b l e ,  they are 

r a r e l y  used. Resu l t s  o f  a  review o f  day care center  f i l e s " )  

i l l u s t r a t e s  tha t  the cu r ren t  ac t i ons  taken by DHS do no t  b r i n g  centers 

i n t o  c ~ m p l  iance w i t h  day care r u l e s  and r e g u l a t i o n s .  

DHS does not  take s u f f i c i e n t  enforcement ac t i ons  aga ins t  cen ters  t ha t  do 

not  comply w i t h  day care r u l e s  and regu la t i ons .  DHS has the s t a t u t o r y  

power t o  revoke or  suspend a  l i cense,  assess c i v i l  p e n a l t i e s ,  o r  issue a  

p rov i s i ona l  l i cense when d e f i c i e n c i e s  a re  noted.  I n  a d d i t i o n ,  DHS can 

ho ld  informal enforcement meetings w i t h  center  admin i s t ra to rs  t o  d iscuss 

methods f o r  ma in ta in ing  compliance. However, these enforcement ac t i ons  

are r a r e l y  used. DHS d i d  no t  revoke or suspend any l i  censes i  n 1986 or  

1987.") I n  a d d i t i o n ,  DHS has never app l i ed  a  c i v i l  pena l t y ,  a l though 

) A u d i t o r  General S t a f f  rev iewed 188 day c a r e  f i l e s .  See Appendix f o r  d e t a i l s .  
( 2 )  Accord ing t o  DHS s t a f f ,  t h e  f a c t  t h a t  DHS d i d  n o t  t e c h n i c a l l y  suspend o r  revoke any 

l i c e n s e s  does n o t  mean t h a t  no a c t i o n  was taken .  DHS s t a f f  contend t h a t  an i n c r e a s e  
i n  t h e  number o f  i n s p e c t i o n s ,  enforcement mee t ings ,  and t h e  t h r e a t  o f  l e g a l  a c t i o n  
causes some c e n t e r s  t o  e i t h e r  c l o s e  v o l u n t a r i l y  o r  s e l l  t o  new owners. 



t h i s  o p t i o n  has been a v a i l a b l e  s i n c e  August 1985. As a r e s u l t ,  

v i o l a t  ions a re  widespread and a r e  o f t e n  repeated.  (DHS, between 1985 and 

1987, c i t e d  97 percen t  o f  the  c e n t e r s  i n  our sample f o r  v i o l a t i n g  a t  

l eas t  one r e g u l a t i o n  cons idered  t o  be most l i k e l y  t o  a f f e c t  a  c h i l d ' s  

h e a l t h  and s a f e t y . )  ( ' I  

The f o l l o w i n g  case examples i l l u s t r a t e  DHS's l ack  o f  e f f e c t i v e  

enforcement a c t i o n s .  

0 CASE 1 

Dur i ng  a 29-month p e r i o d ,  f rom May 1985 through September 1987, a  
cen te r  was inspec ted  17 t imes .  The cen te r  rece ived  severa l  
comp la in ts  and was c i t e d  100 t imes f o r  v i o l a t i n g  r e g u l a t i o n s  most 
l i k e l y  t o  a f f e c t  a  c h i l d ' s  h e a l t h  and s a f e t y ,  many o f  them repeat 
ins tances .  A summary o f  BHS's f i n d i n g s  and enforcement a c t i o n s  a re  
l i s t e d  below. 

June 1985 - DHS rece ived  a comp I a i  n t  a1 leg  i ng t h a t  a  21-year-o I d  
employee engaged a 4-year-o ld  g i r l  i n  i n a p p r o p r i a t e  sexual c o n t a c t .  
DHSts i n v e s t i g a t i o n  d iscovered  t h a t  the c e n t e r ,  which had a r egu la r  
3-year l i c e n s e ,  had no t  ma in ta i ned  complete personnel  records ,  had 
no t  conducted adequate background checks on a l l  employees, and had 
no t  been adequate ly  s u p e r v i s i n g  c h i l d r e n .  Due t o  c o n f l i c t i n g  
tes t imony ,  DHS was unable t o  c o n c l u s i v e l y  s u b s t a n t i a t e  t h a t  sexual 
misconduct had i n  f a c t  occu r red .  However, DHS l a t e r  learned t h a t  the 
a l l e g e d  p e r p e t r a t o r ,  f o r  whom the  cen te r  had no personnel  f i l e  o r  
background check, had p r i o r  p o l i c e  con tac t  i n  another  s t a t e  r e l a t i n g  
t o  sexual  o f f e n s e s .  

November 1985 - Whi le  i n v e s t i g a t i n g  a  comp la i n t ,  DHS found t h a t  the 
cen te r  was p l a c i n g  c h i l d r e n  i n  a  dark  unsuperv ised room f o r  
d i s c i p l i n a r y  purposes, an a c t  DHS had p r e v i o u s l y  c i t e d .  I n  a d d i t i o n ,  
DHS c i t e d  the cen te r  f o r  f ou r  a d d i t i o n a l  v i o l a t i o n s ,  i n c l u d i n g  one 
s t a f f  member s u p e r v i s i n g  two rooms o f  s l e e p i n g  c h i l d r e n ,  and a 
s t a f f / c h i l d  r a t i o  o f  1 :20  i ns tead  o f  1 :15  f ~ r  3-year-o lds.  

A p r i l  1986 - DHS conducted an annual i n s p e c t i o n .  Seven v i o l a t i o n s  
were c i t e d ,  i n c l u d i n g  f a i l u r e  t o  r e g i s t e r  and f i n g e r p r i n t  a l l  
employees. 

August 1986 - DHS rece ived  a second sexual abuse compla in t  a l l e g i n g  
t h a t  the  v i c t i m ,  a  7-year-o ld  boy ,  was fo rced  by an 11-year-old boy 
t o  pe r f o rm  o r a l  sex. Du r i ng  the ensuing i n s p e c t i o n ,  DHS s t a f f  

We used t h e  same approach i n  r e v i e w i n g  day ca re  v i o l a t i o n s  t h a t  we d i d  i n  r e v i e w i n g  
n u r s i n g  homes. Each r e g u l a t i o n  was ass igned a  s p e c i f i c  s e v e r i t y  l e v e l .  R e g u l a t i o n s  
w i t h  a  f o u r  o r  f i v e  r a t i n g  were cons ide red  t o  be those  most l i k e l y  t o  a f f e c t  a  
c h i l d ' s  h e a l t h  o r  s a f e t y  i f  v i o l a t e d .  These were t h e  o n l y  l e v e l s  analyzed.  These 
s e v e r i  t y  1  eve1 s  were appl  i ed t o  each documented v i  01 a t i  on, a1 though t h e  a c t u a l  
se r iousness  o f  t h e  v i o l a t i o n  i t s e l f  c o u l d  v a r y  depending on t h e  s i t u a t i o n .  



observed severa l  unsuperv ised c h i l d r e n  wandering throughout  the 
basement o f  the  b u i l d i n g  and con f i rmed t h a t  c h i l d r e n  had been 
unsupervised i n  the  smal l  dark  room where the  a l l e g e d  m o l e s t a t i o n  
occur red .  The guard ian  o f  the  a1 Ieged p e r p e t r a t o r  s a i d  the 
11-year-old-boy den ied  the  charge bu t  would no t  pe rm i t  DHS s t a f f  t o  
i n t e r v i e w  him. A l though  the  younger b o y ' s  d e s c r i p t i o n  o f  the  a c t  was 
v i v i d ,  due t o  c o n f l i c t i n g  tes t imony and a  lack  o f  w i tnesses ,  DHS was 
aga in  unable t o  c o n c l u s i v e l y  s u b s t a n t i a t e  t he  comp la i n t .  

However, DHS c i t e d  the  cen te r  f o r  22 v i o l a t i o n s ,  i n c l u d i n g  f a i l u r e  t o  
adequate ly  superv ise  school  age c h i l d r e n ,  f a i l u r e  t o  r e g i s t e r  and 
f i n g e r p r i n t  pe rsonne l ,  and us i ng  underage employees. DHS no ted  t h a t  
15 teenage employees were no t  r e g i s t e r e d ,  had no re fe rences ,  and had 
no t  had t u b e r c u l o s i s  t e s t s .  Ages a v a i l a b l e  f o r  e i g h t  o f  the 15 showed 
t h a t  a t  l eas t  f i v e  o f  them were under 1 6 . ( ' )  

January 1983 -. A f t e r  i s s u i n g  a  p r o v i s i o n a l  l icense f o r  a  new d i  r e c t o r  
i n  September, DHS conducted a  fo l l ow-up  p r o v i s i o n a l  i n s p e c t i o n  and 
c i t e d  the  cen te r  f o r  a lgae  covered bathroom fauce ts  and d r i n k i n g  
f oun ta i n ,  a  broken and open u t i l i t y  box ,  a  c logged t o i l e t ,  and 
uncovered e l e c t r i c a l  o u t l e t s .  

February 1987 - DHS i n v e s t i g a t e d  a  t h i r d  sexual abuse compla in t  
a l l e g i n g  t h a t  two g i r l s ,  aged 3 and 4 ,  were abducted from the  cen te r  
p layground,  a t  l e a s t  one o f  them was s e x u a l l y  abused, and then b o t h  
were re tu rned  t o  the  c e n t e r .  

Du r i ng  the  i n v e s t i g a t i o n ,  the DHS s p e c i a l i s t  noted t h a t  throughout  
the i nspec t i on  she observed a  " f a i l u r e  t o  p rov i de  a  s a f e  and 
h e a l t h f u l  environment and f a i  l u r e  t o  p r o v i d e  d i r e c t  s u p e r v i s i o n . "  
DHS learned t h a t  a t  t he  t ime o f  the a l l e g e d  abduc t ion ,  p layground 
s u p e r v i s i o n  d u t i e s  were no t  c l e a r l y  d e f i n e d .  Two s t a f f  members on 
the  playground c la imed t he re  were no t  enough teachers  s u p e r v i s i n g  the  
c h i l d r e n .  A s t a f f  member s a i d  t h a t  a t  one p o i n t ,  one teacher  was 
s u p e r v i s i n g  35 c h i l d r e n .  A l though s t a f f  members s u p e r v i s i n g  the  
p layground d i d  no t  remember seeing a n y t h i n g  unusual on the  day o f  the  
a l l e g e d  i n c i d e n t ,  one s t a f f  person s a i d  t h a t  people wa l k i ng  by on the  
s idewalk  o f t e n  s t o p  and v i s i t  w i t h  the  c h i l d r e n  through the cha in  
l i n k  fence. 

I n t e r v i e w s  w i t h  the  a l l e g e d  v i c t i m s  i n d i c a t e d  t h a t  they had been 
abducted. I n  a d d i t i o n ,  the mothers o f  t he  c h i l d r e n  t o l d  DHS b o t h  
g i r l s  were s u f f e r i n g  from n ightmares and were a f r a i d  t o  be away from 
t h e i r  mothers.  However, s i nce  t he re  were no wi tnesses who cou ld  
c o n c l u s i v e l y  c o n f i r m  t h a t  the abduc t i on  had taken p l a c e ,  DHS cou ld  
no t  s u b s t a n t i a t e  t h a t  t he  i n c i d e n t  had occu r red .  

Based on the " p a t t e r n  o f  se r i ous  d e f i c i e n c i e s  t h a t  had occur red  a t  
the  cen te r  over t ime"  DHS h e l d  an enforcement meet ing.  As a  r e s u l t  
o f  the meet ing,  DHS issued the  cen te r  a  p r o v i s i o n a l  l i c e n s e  f o r  
d e f i c i e n c i e s  on t he  c o n d i t i o n  t h a t  the  cen te r  ach ieve and m a i n t a i n  

( ' 1  Regulations require  a l l  day care employees to  be a t  l e a s t  16 years o ld .  All 
employees under 18 must be supervised a t  a l l  times. 



compliance. I n  p a r t i c u l a r ,  DHS t o l d  the  cen te r  t h a t  c h i l d r e n  must 
be superv ised a t .  a l l  t imes  and c h i l d r e n  must no t  be a l lowed i n  
un l i censed  areas o f  the  b u i l d i n g .  

June 1987 - DHS v i s i t e d  the  cen te r  th ree  t imes d u r i n g  June. The 
f i r s t  t ime,  DHS s u b s t a n t i a t e d  a compla in t  t h a t  c h i l d r e n  were 
unsupervised on a f i e l d  t r i p ,  a  d i r e c t  v i o l a t i o n  o f  the  enforcement 
meet ing agreement. 

Dur ing  a fo l l ow-up  v i s i t  two weeks l a t e r ,  DHS c i t e d  the  cen te r  f o r  
13 v i o l a t i o n s ,  i n c l u d i n g  an un locked s to rage  a rea  c o n t a i n i n g  
c l ean ing  s u p p l i e s ,  a  b o t t l e  o f  i n s e c t i c i d e  on a desk i n  t he  
preschool  o f f i c e ,  bathroom fauce t s  covered w i t h  a l gae ,  poisonous 
p l a n t s  on the  p layground w i t h i n  reach o f  c h i l d r e n ,  i naccess ib l e  
s t a f f  f i l e s ,  d i r t y  c a r p e t s ,  w a l l s  and f l o o r s ,  and a l l o w i n g  a 
14-year-old v i s i t o r  t o  supe rv i se  c h i l d r e n  i n  the  bathroom. DHS 
a l s o  noted t h a t  the cen te r  had o n l y  fou r  games, a  few s p o r t s  i tems 
and a few books f o r  the 60 c h i l d r e n  e n r o l l e d  i n  summer day ca re .  

W i t h i n  f i v e  days DHS rece i ved  and s u b s t a n t i a t e d  two compla in ts  t h a t  
c h i l d r e n  were s t i l l  u s i n g  un l i censed  areas o f  the  c e n t e r ,  a  second 
v i o l a t i o n  o f  the  enforcement agreement. I n  a d d i t i o n ,  DHS c i t e d  12 . 

v i o l a t i o n s .  The cen te r  s t i l l  had an un locked s to rage  a rea ,  
poisonous p l a n t s  on the p layground ,  and d i r t y  f l o o r s  and w a l l s ,  as 
w e l l  as water  l eak i ng  from the c e i l i n g .  Desp i t e  t he  c e n t e r ' s  
v i o l a t i o n s  o f  the  enforcement agreement, DHS took no a c t i o n .  

August 1987 - DHS conducted a l i c e n s i n g  i n s p e c t i o n  and c i t e d  t he  
cen te r  f o r  seve ra l  repeat v i o l a t i o n s ,  i n c l u d i n g  poisonous p l a n t s  on 
the p layground,  a  l eak i ng  c e i l i n g ,  lack o f  t oys  and equipment, a  
water f o u n t a i n  "covered w i t h  scum," and f a i l u r e  t o  r e g i s t e r  a l l  
employees. 

September 1987 - DHS conducted a fo l l ow-up  i n s p e c t i o n  be fo re  
r e l i c e n s i n g .  DHS c i t e d  many repeat v i o l a t i o n s ,  i n c l u d i n g  
imp rope r l y~dacumen ted  re fe rences ,  water l eak i ng  from the c e i l i n g ;  
" t h i c k  b l a c k  scum1' on the water  f o u n t a i n ,  inadequate toys  and 
equipment, a  d i r t y  bathroom, uncovered e l e c t r i c a l  o u t l e t s ,  and 
p layground l i t t e r e d  w i t h  t r a s h .  I n  s p i t e  o f  a l l  the v i o l a t i o n s  and 
the h i s t o r y  o f  noncompl iance, DHS issued the  cen te r  a r egu la r  
three-year l i c e n s e .  

Comnent: DHS d i d  no t  take s u f f i c i e n t  a c t i o n s  t o  en fo r ce  compliance 

w i t h  day care r e g u l a t i o n s .  A f t e r  m u l t i p l e  v i o l a t i o n s  and severa l  se r i ous  

comp la in ts ,  DHS h e l d  an enforcement meet ing .  Based on t h i s  meet ing ,  the 

cen te r  rece ived  a p r o v i s i o n a l  l i c e n s e  f o r  d e f i c i e n c i e s  on the  c o n d i t i o n  

t h a t  i t  comply w i t h  and m a i n t a i n  the  day care  r u l e s .  A l though DHS l a t e r  

s u b s t a n t i a t e d  t h a t  these s tandards were no t  be ing  ma in ta i ned ,  i t  took no 



a c t i o n  against  the cen te r .  DHS's issuance o f  a  regu la r  three-year 

l i cense v i o l a t e d  i t s  own ru le " '  against  i ssu ing  a  regu la r  l i cense t o  

centers tha t  are not  i n  compl iance. 

CASE 2 

Dur ing a  33-month p e r i o d ,  from March 1985 through November 1987, a  
center  was inspected ten t imes.  The center  received 1 2  
complaints(2) and was c i t e d  f o r  51 v i o l a t i o n s  o f  regu la t i ons  
considered most l i k e l y  t o  a f f e c t  a  c h i l d ' s  h e a l t h  and s a f e t y ,  
i nc lud ing  e igh t  f o r  improper s t a f f l c h i  I d  r a t i o s .  A summary o f  QHS's 
f i nd ings  and enforcement ac t i ons  i s  l i s t e d  below. 

March 1985 - DHS conducted a  r e l i c e n s i n g  inspec t ion  and c i t e d  12 
v i o l a t i o n s ,  i nc lud ing  one s t a f f  person supe rv i s i ng  two rooms w i t h  33 
napping c h i l d r e n ,  unlocked t o x i c  m a t e r i a l s ,  broken t o i l e t  f a c i l i t i e s ,  
and playground fence f a l l i n g  down. DHS received v e r i f i c a t i o n  from 
the center tha t  c o r r e c t i o n s  had been made. A f t e r  a  fol low-up v i s i t  
i n  A p r i l ,  DHS issued the center  a regu la r  three-year l i cense.  

March 1986 - DHS conducted an annual i nspec t i on .  The center  was 
c i t e d  f o r  n ine v i o l a t i o n s ,  i nc lud ing  improper s t a f f / c h i l d  r a t i o s ,  
inappropr ia te  d i s c i p l i n e ,  unlocked storage area,  and medicat ions not  
s to red  i n  a  locked c o n t a i n e r .  

June 1986 - DHS v e r i f i e d  a  complaint t ha t  the center  had improper 
s t a f f / c h i l d  r a t i o s  ( i n c l u d i n g  a  1 :18  r a t i o  instead o f  a  1:10 r a t i o  
f o r  2-year-olds),  and tha t  the carpet and f l o o r s  were f i l t h y .  I n  
a d d i t i o n ,  DHS c i t e d  the  center  f o r  a  broken f i r e  alarm, unlocked 
storage area and d i r t y  bathrooms. 

J u l y  1986 - DHS conducted a  su rp r i se  v i s i t  and c i t e d  the center  f o r  
improper s t a f f / c h i l d  r a t i o s  and a  " f i l t h y  bathroom." 

August 1986 - DHS i n v e s t i g a t e d  three compla ints  about the center  and 
v e r i f i e d  tha t  i t  had improper s t a f f / c h i l d  r a t i o s  and was not  
adequately superv is ing  c h i l d r e n .  I n  a d d i t i o n ,  DHS c i t e d  the center  
f o r  f a u l t y  plumbing and two broken t o i l e t s .  

March 1987 - A f t e r  i ssu ing  a  p r o v i s i o n a l  l i cense f o r  a  new d i r e c t o r  
i n  September, DHS conducted a  l i cens ing  i nspec t i on .  DHS again c i t e d  
the center  f o r  improper s t a f f / c h i I d  r a t i o s ,  food remnants on the 
f l o o r  and three broken t o i l e t s .  DHS issued a  regu la r  three-year 
l i cense . 

( ' 1  DHS r u l e s  and r e g u l a t i o n s  s t a t e :  " I n  o r d e r  f o r  a  c e n t e r  t o  s a t i s f a c t o r i l y  complete 
t h e  p r o v i s i o n a l  p e r i o d ,  su rveys  conducted by t h e  Department must show t h a t  
d e f i c i e n c i e s  c i  t e d  i n  p r e v i o u s  Departmental  surveys o f  t h e  c e n t e r  have been 
c o r r e c t e d  and t h a t  t h e  c e n t e r  i s  i n  comol e t e  compl i ance w i t h  appl  i cab1 e s t a t u t e s  and 
these  r u l e s . "  (Emphasi s  added) 

( 2 )  I n  a d d i t i o n  t o  t h e  12 c o m p l a i n t s ,  DHS r e f e r r e d  two o t h e r s  t o  i t s  s a n i t a r i a n  f o r  
i n v e s t i g a t i o n .  



September 1987 - DHS i n v e s t i g a t e d  t h r e e  compla in ts .  I t  s u b s t a n t i a t e d  
t h a t  the cen te r  had improper s t a f f l c h i l d  r a t i o s ,  c h i l d r e n  were 
unsupervised, personnel  were u n q u a l i f i e d ,  no l i censed  d i r e c t o r  was 
working a t  t he  c e n t e r ,  the  a c t i n g  d i r e c t o r  was abus ive t o  pa ren t s ,  
and the cen te r  was d i r t y .  

October 1987 - DHS i n v e s t i g a t e d  two compla in ts  and s u b s t a n t i a t e d  t h a t  
c h i l d r e n  were a l  lowed t o  eat  snacks d i r e c t l y  from the  f  l s o r  and t h a t  
the  center  was d i r t y .  

November 1987 - DHS i n v e s t i g a t e d  t h r e e  compla in ts  and s u b s t a n t i a t e d  
t h a t  the cen te r  was no t  i n  compl iance w i t h  s t a f f / c h i I d  r a t i o s ,  
a l  lowed an underage employee t o  superv i  se c h i  l d r e n ,  had n o t  requi  red 
a l l  employees t o  have a  t u b e r c u l o s i s  t e s t ,  and lacked a p p r o p r i a t e  
t oys  and equipment i n  good c o n d i t i o n .  I n  a d d i t i o n ,  DHS c i t e d  the 
cen te r  f o r  h o l e s  i n  the  w a l l s  and baseboards i n c l u d i n g  two ho les  24" 
by 9" and 36" by l o " ,  and a  broken porch suppor t  t h a t  "when pushed 
ou t  a l lowed t he  r o o f  t o  sag dangerous ly . "  

Comnent: Al though n i n e  o f  the 12 compla in ts  rece ived  f o r  the  cen te r  

s i nce  June 1986 were s u b s t a n t i a t e d  and the number o f  repeat v i o l a t i o n s  

remained h i gh ,  DHS took n~  a c t i o n  aga ins t  the c e n t e r .  Subsequent t o  our 

f i  l e  review, the  cen te r  was due f o r  re1 i cens ing .  DHS th rea tened  t h a t  i t  

would no t  issue a  new l i c e n s e  i f  the cen te r  d i d  no t  c o r r e c t  i t s  many 

p h y s i c a l / s t r u c t u r a l  prob lems.  " ' Accord ing t o  DHS, the  cen te r  made 

s u b s t a n t i a l  improvements and a  r egu la r  three-year  l i cense  was i ssued .  

e CASE 3 

Dur ing  a  20-month p e r i o d ,  between March 1985 and November 4987, a  
cen te r  was v i s i t e d  26 t imes by DHS s p e c i a l i s t s .  The cen te r  was c i t e d  
53 t imes f o r  v i o l a t i n g  r e g u l a t i o n s  cons idered most l i k e l y  t o  a f f e c t  a  
c h i l d ' s  h e a l t h  and s a f e t y ,  severa l  o f  them repeat v i o l a t i o n s .  A 
summary o f  DHS1s f i n d i n g s  and enforcement a c t i o n s  a re  l i s t e d  below. 

March 1985 - DHS s u b s t a n t i a t e d  a  comp la in t  t h a t  med ica t ions  were kep t  
on a  counter  i n  the  i n f a n t  room, s o i l e d  d i ape rs  were s t o r e d  i n  open 
con ta iners  w i t h i n  reach o f  t o d d l e r s ,  and the cen te r  was d i r t y .  The 
s p e c i a l i s t  no ted  " t h e  cen te r  needs a t t e n t i o n  i n  a l l  areas regard ing  
c l e a n l i n e s s  and b e t t e r  maintenance."  

August 1985 - DHS conducted a  fo l l ow-up  i nspec t i on  t o  a  J u l y  annual 
i n spec t i on .  The s p e c i a l i s t  noted t h a t  renova t ions  were b e i n g  done t o  
improve the f a c i l i t y .  However, she warned the cen te r  t h a t  c o n d i t i o n s  
were i n  v i o l a t i o n  o f  the r u l e s ,  and c i t e d  i t  f o r  a l l o w i n g  c h i l d r e n  t o  
c l i m b  on s tacked b u i l d i n g  m a t e r i a l s ,  l ack  o f  t oys  and equipment,  and 
inadequate indoor  space. 

DHS concedes t h a t  i n  t h e  p a s t  i t  had n o t  r e q u i r e d  t h e  c e n t e r  t o  i n v e s t  a g r e a t  dea l  
o f  money and t i m e  i n t o  r e p a i r i n g  some o f  t h e  p h y s i c a l  prob lems a t  t h e  c e n t e r  because 
i t  has p lanned  t o  move t o  a new l o c a t i o n  f o r  t h e  p a s t  two y e a r s .  Thus, prob lems 
w i t h  p lumb ing  and bathroom f a c i  1  i t i  es c o n t i n u e d .  



September 1985 - DHS responded t o  a  comp la in t  and v e r i f i e d  t h a t  
c h i l d r e n  had access t o  r u s t y  n a i l s ,  washers and screws on the 
p layground,  and t he re  were no planned a c t i v i t i e s  f o r  c h i l d r e n .  

December 1985 - DHS c i t e d  the  cen te r  f o r  t e n  v i o l a t i o n s ,  i n c l u d i n g  
unlocked med ica t ions ,  un labe led  baby b o t t l e s ,  t r a s h  on the p layground 
and f a i l u r e  t o  r e g i s t e r  a  new d i r e c t o r .  

January 1986 - DHS conducted a  fo l low-up i n s p e c t i o n  and aga in  c i t e d  
the cen te r  f o r  un locked med i ca t i ons  and a  n o n r e g i s t e r e d  d i r e c t o r .  

June 1986 - DHS conducted a  l i c e n s i n g  i n s p e c t i o n ,  and c i t e d  the 
cen te r  f o r  l ack  o f  c l e a n l i n e s s  and f a i l u r e  t o  f i n g e r p r i n t  a l l  
employees. 

August 1986 - BHS issued a  r egu la r  three-year  l i cense  i n  J u l y .  
Du r i ng  a  fo l low-up i n s p e c t i o n ,  DHS aga in  c i t e d  t h e  cen te r  f o r  d i r t y  
bathrooms, improper s t a f f / c h i l d  r a t i o s ,  and f o r  p ropp ing  b o t t l e s  i n  
c r i b s  t o  feed t h ree  bab ies  under 5  months o f  age. 

September 1986 - A fo l l ow-up  v i s i t  noted t h a t  the  cen te r  s t i l l  had 
improper r a t i o s .  

January 1987 - I n  response t o  a  comp la in t ,  DHS c i t e d  the cen te r  f o r  
i napp rop r i a t e  d i s c i p l i n e .  

June 1987 - DHS eonduc t ed  an annual i nspec t i on and c  i t ed  the cen te r  
f o r  seven v i o l a t i o n s ,  i n c l u d i n g  unsuperv ised c h i l d r e n ,  c leaner  f l u i d  
i n  reach o f  c h i  I d ren ,  and f a i  l u r e  t o  s a n i t i z e  a f t e r  each d i ape r  
change. 

September 1987 - DHS s u b s t a n t i a t e d  a  compla in t  t h a t  the cen te r  had 
improper s t a f f / c h i I d  r a t i o s ,  and mixed t o d d l e r s  and i n f a n t s  
t oge the r .  DHS noted t h a t  d u r i n g  the  i n s p e c t i o n  the  cen te r  had a  
r a t i o  o f  1:27 i ns tead  o f  1  :20 f o r  4-year-olds,  and 1  :14 i ns tead  o f  
1  :10 f o r  2-year-olds.  

November 1987 - DHS i n v e s t i g a t e d  two compla in ts  t h a t  the cen te r  had 
improper s t a f f / c h i  I d  r a t i o s  and t h a t  c h i l d r e n  were l e f t  a lone on the  
p layground.  DHS d i d  no t  s u b s t a n t i a t e  the  v a l i d i t y  o f  the comp la in ts  
because r a t i o s  and s u p e r v i s i o n  were c o r r e c t  a t  the  t ime o f  the 
i nspec t i on .  

Comnent: Th i s  cen te r  i s  r e p r e s e n t a t i v e  o f  many o f  the  day care  cen te r s  

i n  our sample. DHS c i t e d  the  cen te r  f o r  many v i o l a t i o n s ,  o f t e n  

p r e v i o u s l y  c i t e d  v i o l a t i o n s .  A t  no t ime d i d  DHS take any type o f  

enforcement a c t i o n  aga ins t  t he  c e n t e r .  

DHS enforcement a c t i o n s  i n e f f e c t i v e  - Both  our f i l e  rev iew and the case 

examples i l l u s t r a t e  t h a t  DHS's enforcement a c t i o n s  a r e  i n e f f e c t i v e .  Our 

review revea led  t h a t  28 percen t  o f  the cen te r s  were c i t e d  f o r  v i o l a t i n g  



the  same r e g u l a t i o n  d u r i n g  a t  l eas t  t h r e e  separa te  i nspec t i ons ,  w h i l e  9 

percent  o f  the cen te r s  were c i t e d  f o r  v i o l a t i n g  the  same r e g u l a t i o n  five 
o r  more t imes.  I n  most cases, DHS took no a c t i o n  aga ins t  cen te r s  t h a t  -- 
f a i l e d  t o  comply w i t h  the  day care  r u l e s  and r e g u l a t i o n s .  Based on the 

o v e r a l l  number o f  v i o l a t i o n s  c i t e d  and the  number o f  repeat v i o l a t i o n s ,  

s imp ly  c i t i n g  a  v i o l a t i o n  i s  no t  a  s t r o n g  enough d e t e r r e n t  t o  keep i t  

f rom o c c u r r i n g  aga in .  Even when DHS does take  some type o f  enforcement 

a c t i o n ,  the  a c t i o n s  a r e  no t  e f f e c t i v e .  As the  case examples r e v e a l ,  

enforcement meet ing agreements a re  no t  en fo rced ,  and cen te r s  w i t h  

p r o v i s i o n a l  l i censes  f o r  d e f i c i e n c i e s  a re  issued regu la r  l i censes  even 

though they a re  no t  i n  compl iance w i t h  the  r u l e s .  

DHS Does Not Use 
A v a i l a b l e  Enforcement Op t i ons  

DHS has enforcement o p t i o n s  a v a i l a b l e  t h a t  i t  does no t  use. DHS's 

c u r r e n t  ph i losophy  i s  t o  "work w i t h  cen te r s "  r a the r  than t a k i n g  s t r o n g  

enforcement a c t i o n s  a g a i n s t  them. I n  a d d i t i o n ,  DHS may be h indered  by a  

l i m i t e d  number o f  s t a f f .  F u r t h e r ,  i n  c o n t r a s t  t o  o ther  s t a t e s ,  DHS has 

no comprehensive p o l i c i e s  and procedures t o  gu ide  i t s  enforcement a c t i o n s .  

DHS enforcement ph i l osophy  i s  no t  aggress ive  - DHS does no t  have an 

aggress ive  enforcement ph i l osophy .  A l though the Department does have 

enforcement o p t i o n s  a v a i l a b l e ,  the o p t i o n s  a re  r a r e l y  used. I ns tead ,  DHS 

employs a  ph i losophy  o f  "work ing w i t h  a  cen te r "  t o  b r i n g  i t  i n t o  

compl iance. A l l  l e v e l s  o f  personnel  expressed t h i s  ph i l osophy .  

Personnel s t a t e d  t h a t  t h e i r  goal  i s  t o  work w i t h  cen te rs  t o  b r i n g  them 

i n t o  compliance r a t h e r  than t a k i n g  s t r o n g  a c t i o n s  aga ins t  them. The case 

examples a l s o  i l l u s t r a t e  t h i s  ph i l osophy .  The case examples c i t e d  showed 

numerous, o f t e n  repeat  v i o l a t i o n s ,  y e t  DHS r a r e l y  took s t ronger  a c t i o n  

than c i t i n g  the cen te r  f o r  noncompliance. 

I n  a d d i t i o n ,  some s t a t e  o r g a n i z a t i o n s  r ep resen t i ng  day care cen te r s  

commented t h a t  DHS does no t  take s t r o n g  enough enforcement a c t i o n s  

aga ins t  cen te r s  t h a t  do no t  comply. The d i r e c t o r  o f  one s t a t e  

o r g a n i z a t i o n  s a i d  t h a t  because DHS does no t  "come down harder "  some 

cen te r s  do o n l y  what they have t o  do t o  comply and then " f a1  l back to  

t h e i r  o l d  h a b i t s . "  



Due t o  i t s  c u r r e n t  enforcement ph i l osophy ,  DHS's emphasis on meet ing i t s  

s t a t u t o r y  requirement t o  inspec t  each cen te r  annua l l y  may be i n  v a i n .  

Annual i nspec t ions  t o  i d e n t i f y  problems a re  no t  e f f e c t i v e  i f  cen te rs  do 

no t  achieve and remain i n  compl iance.  As the  case examples show, c i t i n g  

a  v i o l a t i o n  does no t  mean t h a t  i t  w i  l l be c o r r e c t e d .  The f a c t  t h a t  a t  

l eas t  28 percent  o f  the  cen te r s  i n  the  sample repeated t he  same v i o l a t i o n  

d u r i n g  th ree  d i f f e r e n t  i n s p e c t i o n s  c l e a r l y  demonstrates t h a t  these a r e  

no t  i s o l a t e d  cases. Thus, i n  some cases, an i n s p e c t i o n  w i t h  no 

enforcement a c t i o n  may be no more e f f e c t i v e  than no i n s p e c t i o n  a t  a l l .  

DHS c i t e s  understa f f ing  - DHS a t t r i b u t e s  i t s  lack  o f  aggress ive  

enforcement t o  u n d e r s t a f f i n g .  Accord ing t o  DHS day care  a d m i n i s t r a t o r s ,  

i t  does no t  have enough personnel  t o  meet i t s  i n s p e c t i o n  

r e s p o n s i b i l i t i e s ,  i n v e s t i g a t e  comp la i n t s ,  and take esca la ted  enforcement 

a c t i o n s .  The day care  o f f i c e  c h i e f  says t h a t  s t a f f  shor tages make i t  

imposs ib le  t o  take necessary enforcement a c t i o n s ,  which i nc l ude  revok ing  

and suspend i ng l i censes , app l  y  i ng c  i v  i l penal t i  es , and conduct i ng 

fo l low-up i nspec t i ons  aga ins t  cen te r s  t h a t  a re  ou t  o f  compl iance. She 

says t ha t  lack o f  s t a f f  has p r o h i b i t e d  the D i v i s i o n  from w r i t i n g  a  

comprehensive p o l i c y  and procedures manual. I n  a d d i t i o n ,  the D i v i s i o n  

D i r e c t o r  c la ims  the shor tage o f  personnel  p r o h i b i t s  DHS f rom d e a l i n g  w i t h  

p o t e n t i a l  problems because a l  l o f  i t s  resources a re  d i  r e c t e d  t o  hand l  i ng 

c u r r e n t  problems. 

Al though a d d i t i o n a l  s t a f f  i n  i t s e l f  would no t  s t r eng then  DHS's 

enforcement a c t i o n s ,  our rev iew does i n d i c a t e  t h a t  t he  C h i l d  Day Care 

L icensure O f f i c e  may be u n d e r s t a f f e d .  The recommended caseload f o r  a  day 

care  l i c e n s i n g  s p e c i a l i s t  ranges from 1 :48  t o  1 : 7 5 .  "' Accord ing t o  

( ' 1  A u d i t o r  General s t a f f  c o n t a c t e d  many s t a t e s  and severa l  n a t i o n a l  a s s o c i a t i o n s  i n  an 
a t tempt  t o  i d e n t i f y  an a c c e p t a b l e  caseload f o r  day c a r e  l i c e n s i n g  s p e c i a l i s t s .  We 
found t h a t  caseloads v a r y  d r a m a t i c a l l y  among s t a t e s  because o f  t h e  d i f f e r e n t  d u t i e s  
performed. I n  a d d i t i o n ,  we i d e n t i f i e d  on1 y  two n a t i o n a l  a s s o c i a t i o n s  t h a t  have 
taken a  p o s i t i o n  r e g a r d i n g  caseloads.  The C h i l d  We l fa re  League o f  America 
recommends a  caseload o f  1 :40, w h i l e  t h e  N a t i o n a l  A s s o c i a t i o n  f o r  t h e  Educa t ion  o f  
Young C h i l d r e n  recommends a case load  o f  1:50 w i t h  a  maximum o f  1:75. These r a t i o s  
a r e  recommendations b u t  a r e  n o t  accepted as i n d u s t r y  s tandards .  



DHS, the  c u r r e n t  case load i n  Ar i zona  i s  1 :130.  Based on these f i g u r e s ,  

the O f f i c e  cou ld  be u n d e r s t a f f e d  by seven t o  20 l i c e n s i n g  s p e c i a l i s t  

p o s i t i o n s .  DHS has requested funding f o r  t h ree  t o  f i v e  a d d i t i o n a l  

l i c e n s i n g  s p e c i a l i s t s  f o r  each o f  the l a s t  th ree  yea rs ,  bu t  o n l y  t h ree  

p o s i t i o n s  have been approved. 

DHS lacks enforcement guide1 ines - Another f a c t o r  h i n d e r i n g  enforcement 

i s  t h a t  DHS has no g u i d e l i n e s  mandating when enforcement a c t i o n s  shou ld  

be taken aga ins t  a  c e n t e r .  A l though DHS can revoke and suspend l i c e n s e s ,  

assess c i v i l  p e n a l t i e s ,  and i ssue  p r o v i s i o n a l  l i censes  f o r  d e f i c i e n c i e s ,  

the c u r r e n t  s t a t u t e s  do no t  s p e c i f y  when these a c t i o n s  shou ld  be 

invoked. F u r t h e r ,  DHS lacks  comprehensive p o l i c i e s  and procedures on 

when t o  app ly  each o p t i o n .  Thus, l i c e n s i n g  s p e c i a l i s t s  i n i t i a l l y  use 

t h e i r  own d i s c r e t i o n  t o  determine i f  and when a  sanc t i on  shou ld  be 

appl  i e d .  

According t o  some Ar i zona  c h i l d  ca re  p r o f e s s i o n a l s ,  BHS's broad 

d i s c r e t i o n  has led  t o  i n e q u i t y  i n  types o f  v i o l a t i o n s  c i t e d  and i n  

enforcement a c t i o n s  taken .  One o r g a n i z a t i o n  spokesperson s a i d  a  day care 

l i c e n s i n g  s p e c i a l i s t  t o l d  a  cen te r  t o  do some c o s t l y  remodel ing.  L a t e r ,  

another s p e c i a l i s t  s a i d  the remodel ing had no t  been necessary .  I n  

a d d i t i o n ,  our rev iew i n d i c a t e s  t h a t  p r o v i s i o n a l  l i censes  f o r  d e f i c i e n c i e s  

a re  no t  issued c o n s i s t e n t l y .  We found ins tances  where DHS i ssued  a 

cen te r  a p r o v i s i o n a l  l i c e n s e  f o r  one p a r t i c u l a r  v i o l a t i o n  y e t  o the r  

cen te rs  c i t e d  f o r  the  same v i o l a t i o n  were not  issued a  p r o v i s i o n a l  

l i cense . 

Other s t a t e s  have developed comprehensive p o l i c y  and procedures manuals 

t h a t  mandate enforcement a c t i o n s  under s p e c i f i c  c i rcumstances.  For 

example, the  Texas day care  l i c e n s i n g  d i v i s i o n  has developed a  s t e p  by 

s t ep  gu ide  t o  I i c e n s i n g ,  c i t i n g  v i o l a t i o n s ,  app l y i ng  c o r r e c t i v e  

sanc t i ons ,  i n v e s t i g a t i n g  comp la i n t s ,  e t c .  Accord ing t o  the D i r e c t o r  o f  

the Texas program, t he  rnanual has promoted cons is tency  and u n i f o r m i t y  

throughout the I i c e n s i n g  program. I n  a d d i t i o n ,  he s a i d  the manual i s  

ava i  i a b l e  t o  a l l  day ca re  cen te r s  so they can b e t t e r  unders tand the  

l i cens i ng process.  



I n  Conjunct ion W i th  a  S t ronger  Enforcement P o l i c y ,  
DHS Should Deve l o p  Add i t i ona I Sanc t i ons t o  l mprove Comp l i ance 

DHS enforcement c o u l d  a l s o  be s t rengthened i f  the Department had 
@ a d d i t i o n a l  enforcement o p t i o n s .  Other s t a t e s  have developed v a r i o u s  

in te rmed ia te  s a n c t i o n s ,  i n c l u d i n g  the use o f  c i v i l  p e n a l t i e s ,  bans on 

admissions and p o s t i n g s  o f  i n s p e c t i o n  r e s u l t s .  

One a l t e r n a t i v e  i s  t o  use c i v i  l p e n a l t i e s  t o  punish c e n t e r s  t h a t  v i o l a t e  

the r u l es  and r e g u l a t i o n s .  A l though DHS has the s t a t u t o r y  a u t h o r i t y  t o  

app l y  c i v i l  p e n a l t i e s ,  i t  has no t  used them. DHS s t a f f  c l a i m  the  c u r r e n t  

process i s  too  t ime-consuming. Cur ren t  s t a t u t e s  r e q u i r e  DHS t o  h o l d  a  

hea r i ng  be fo re  assess ing each c i v i l  p e n a l t y .  I n  a d d i t i o n ,  DHS can o n l y  

impose the p e n a l t y  f o r  each day the  v i o l a t i o n  i s  documented by a  

Department o n - s i t e  v i s i t ,  and DHS must issue a  p r o v i s i o n a l  l i c e n s e  t o  any 

cen te r  assessed a  c i v i l  p e n a l t y .  

C a l i f o r n i a  has a  c i v i  l p e n a l t y  s t a t u t e  t h a t  appears t o  have avo ided these 

problems. A t  t he  t ime  o f  the i n s p e c t i o n ,  the  s p e c i a l i s t  ass igns  each 

v i o l a t i o n  a  da te  f o r  c o r r e c t i o n  and a  p e n a l t y  f o r  noncompliance a f t e r  

t h a t  date.  W i t h i n  t en  days o f  the c o r r e c t i o n  da te ,  the  s p e c i a l i s t  

conducts a  fo l l ow-up  i n s p e c t i o n .  A c i v i l  pena l t y  i s  assessed, w i t h o u t  a  

hear ing ,  f o r  any p r e v i o u s l y  c i t e d  v i o l a t i o n  t h a t  has no t  been c o r r e c t e d .  

The pena l t y  i s  accrued d a i l y  from the  dead l i ne  se t  f o r  c o r r e c t i o n .  The 

pena l t y  s tops  a c c r u i n g  when the  cen te r  n o t i f i e s  the  day care  d i v i s i o n  

t h a t  i t  i s  i n  compl iance.  A s p e c i a l i s t  may then conduct a  fo l l ow-up  

i nspec t i on  t o  v e r i f y  compl iance. The C a l i f o r n i a  s t a t u t e  i nc l udes  an 

appeals process. However, accord ing  t o  a  C a l i f o r n i a  spokesperson, f i n e s  

a re  r a r e l y  appealed. Cal i f o r n i a  c o l  l e c t e d  $339,159 i n  f i n e s  i n  f i s c a l  

year 1986-87. 

A second a l t e r n a t i v e ,  used i n  Texas and b e i n g  cons idered  by 

Massachusetts, i s  a  ban on admiss ions.  Rather  than a p p l y i n g  a  d i r e c t  

monetary f i n e  t o  c e n t e r s  t h a t  f a i l  t o  comply w i t h  r u l e s  and r e g u l a t i o n s ,  

the  s t a t e  bans admiss ions u n t i l  t he  cen te r  demonstrates t h a t  i t  can 

m a i n t a i n  compl iance. The p o t e n t i a l  l oss  o f  income p r o v i d e s  an i n c e n t i v e  

t o  achieve compl iance.  Massachusetts i s  a l s o  cons ide r i ng  reduc ing  the  

capac i t y  o f  cen te r s  t h a t  f a i l  t o  f o l l o w  s t a f f / c h i l d  r a t i o s .  



A t h i r d  a l t e r n a t i v e ,  a l s o  used i n  the  Texas day c a r e  system, r e q u i r e s  

c e n t e r s  t o  p o s t  t h e  r e s u l t s  o f  i n s p e c t i o n s .  T h i s  p e r m i t s  p a r e n t s  t o  see 

the  v i o l a t i o n s  t h a t  were c i t e d .  S ince  most p a r e n t s  spend a  v e r y  s h o r t  

t ime  i n  t h e  c e n t e r  each day,  i t  i s  h i g h l y  p o s s i b l e  t h a t  they a r e  unaware 

o f  some problems t h a t  e x i s t .  P o s t i n g  i n s p e c t i o n  r e s u l t s  would  g i v e  

p a r e n t s  t h e  o p p o r t u n i t y  t o  see t h e  problems i d e n t i f i e d  w i t h i n  each c e n t e r  

and t o  d e c i d e  i f  they  want t h e i r  c h i l d r e n  exposed t o  them. 

1 .  DHS s h o u l d  deve lop a  s t r o n g e r  enforcement p h i l o s o p h y  i n  r e g u l a t i n g  

day c a r e  c e n t e r s .  

2 .  DHS s h o u l d  document i t s  s t a f f i n g  needs and reques t  f u n d i n g  t o  ach ieve  

adequate s t a f f i n g  l e v e l s .  

3 .  DHS s h o u l d  comp i le  a  comprehensive p o l i c y  and procedures manual f o r  

the Day Care L i c e n s i n g  O f f i c e .  The manual shou ld  i n c l u d e  g u i d e l i n e s  

g o v e r n i n g  enforcement .  

4. The L e g i s l a t u r e  shou ld  c o n s i d e r  amending A.R.S. 336-891 t o  f a c i l i t a t e  

i s s u i n g  c i v i l  p e n a l t i e s .  

5 .  The L e g i s l a t u r e  shou ld  c o n s i d e r  p r o v i d i n g  DHS w i t h  a d d i t i o n a l  

i n t e r m e d i a t e  s a n c t i o n s ,  such as bans on admiss ions ,  mandatory 

c a p a c i t y  r e d u c t i o n s  and p o s t i n g s  o f  i n s p e c t i o n  r e s u l t s .  



FINDING I l l  

THE DEPARTMENT OF HEALTH SERVICES 

SHOULD IMPROVE ITS CHILD DAY CARE 

COMPLAINT HANDLING PROCEDURES 

.DHS does not  f o l l ow  i t s  es tab l i shed p o l i c i e s  and procedures regard ing 

t r a c k i n g  o f  c h i l d  day care compla ints  o r  t ime l i ness  o f  complaint 

i nves t i ga t i ons .  Track ing o f  complaint i n v e s t i g a t i o n s  i s  inadequate and 

may lead t o  unt imely complaint i n v e s t i g a t i o n s .  

Current  complaint p o l i c i e s  - P o l i c i e s  and procedures s t a t e  t ha t  DHS 

w i l l  i nves t i ga te  a l l  w r i t t e n  and verbal  c h i l d  day care compla ints .  ( 1 )  

The p o l i c i e s  spec i fy  a  timeframe f o r  i n v e s t i g a t i o n  o f  compla ints  t ha t  

ranges from 24 hours t o  20 working days, depending on the s e v e r i t y  o f  the 

a l l e g a t i o n  and the l o c a t i o n  o f  the cen te r .  DHS must i n v e s t i g a t e  a l l  

a l l e g a t i o n s  o f  abuse o r  s i t u a t i o n s  tha t  cou ld  pose immediate danger t o  

the h e a l t h  and sa fe t y  o f  c h i l d r e n  w i t h i n  24 hours; a l l  compla ints  f o r  

centers w i t h i n  Maricopa o r  Pima count ies  must be i nves t i ga ted  w i t h i n  ten 

working days or sooner. 

To ensure tha t  a l l  c h i l d  day care compla ints  are i nves t i ga ted  i n  a  t ime ly  

manner, DHS's p o l i c i e s  and procedures'2' c a l l  f o r  the use o f  bo th  a  

manual and computerized system to  t rack  compla ints .  The manual system 

cons i s t s  o f  a  master l i s t  o f  compla ints  which inc ludes the da te  the 

complaint was received and the date i t  was i nves t i ga ted .  The 

computerized system should ma in ta in  in fo rmat ion  on compla ints  f o r  

s t a t i s t i c a l  and a d m i n i s t r a t i v e  purposes, and operate so t h a t  pending or  

completed complaint i n v e s t i g a t i o n s  can be t racked a t  any t ime.  

Tracking O f  Complaint I n v e s t i g a t i o n s  
I s  Inadequate 

DHS has not  adhered t o  i t s  p o l i c i e s  and procedures regard ing complaint 

t r a c k i n g .  Although the C h i l d  Day Care O f f i c e  does ma in ta in  a  manual log 

( ) DHS r e c e i v e d  1,000 c h i  1  d day c a r e  compl a i  n t s  i n  1987 
( 2 )  E f f e c t i v e  J u l y  23, 1986. 



o f  comp la in ts ,  i t  i s  no t  kep t  up t o  da te .  I n  a d d i t i o n ,  the computer ized 

t r a c k i n g  system has no t  been f u l l y  developed. 

The Chi I d  Day Care O f f  i c e  keeps a  manual log  t h a t  i den t  i f  i e s  when a  

compla in t  was rece i ved  and when i t  was i n v e s t i g a t e d .  However, t h i s  l og  

i s  not  always c u r r e n t .  Accord ing t o  the Phoenix team leader ,  t he  l a s t  

t ime she reviewed the  log  many compla in t  i n v e s t i g a t i o n s  t h a t  had been 

completed were no t  no ted .  The O f f i c e  rev iews the  l og  q u a r t e r l y ,  so i t  i s  

poss ib l e  t h a t  a  comp la in t  c o u l d  be misp laced o r  f o r g o t t e n  f o r  up t o  t h ree  

months be fo re  be ing  n o t i c e d .  

I n  a d d i t i o n  t o  no t  m a i n t a i n i n g  a  complete manual l o g ,  DHS has no t  

implemented a computer ized t r a c k i n g  system. When t he  c u r r e n t  p o l i c i e s  

and procedures were w r i t t e n ,  a  computer ized t r a c k i n g  system was 

env is ioned .  Chi I d  Day Care s t a f f  designed a  form and have been 

c o l l e c t i n g  comp la in t  i n f o r m a t i o n  f o r  computer i npu t  s i n c e  January 1987. 

However, accord ing  t o  the C h i l d  Day Care O f f i c e ,  DHS has no t  cons idered 

the system a  h i g h  p r i o r i t y  and has no t  p rov i ded  a  computer consu l t an t  t o  

w r i t e  the necessary program. Thus, the computer ized t r a c k i n g  system 

cannot be implemented. 

One l i c e n s i n g  s p e c i a l i s t  p o i n t e d  ou t  t h a t  the i n a b i l i t y  t o  t r a c k  

compla in ts  causes con fus i on  when case loads a re  changed. ( "  She s a i d  

when a  s p e c i a l i s t  r ece i ves  a  comp la i n t ,  i t  i s  u s u a l l y  p laced  i n  the 

c e n t e r ' s  work ing  f i  l e . ' "  I f  a  d i f f e r e n t  s p e c i a l i s t  i s  ass igned t o  

the center  be fo re  the  compla in t  i s  i n v e s t i g a t e d ,  the  comp la in t  cou ld  go 

undetected f o r  a  long p e r i o d  s i n c e  the  s p e c i a l i s t s  no rma l l y  o n l y  rev iew a  

f i l e  be fo re  a  r e q u i r e d  i n s p e c t i o n .  

DHS does n o t  handle  a l l  c h i l d  day care  comp la in ts  i n  a  t i m e l y  manner - 

DHS's lack o f  an e f f i c i e n t  t r a c k i n g  system may impa i r  i t s  a b i l i t y  t o  

handle comp la in ts  i n  a  t i m e l y  manner. Based on the  sample i n  our  f i l e  

Specia l  i s t s  t r a n s f e r  t h e i r  caseloads a n n u a l l y .  
(') I n  a d d i t i o n  t o  t h e  p u b l i c  f i l e  f o r  each c e n t e r ,  a  w o r k i n g  f i l e  c o n t a i n s  t h e  most 

r e c e n t  i n s p e c t i o n  i n f o r m a t i o n  f o r  each c e n t e r .  S p e c i a l i s t s  use t h e  w o r k i n g  f i l e  
d u r i n g  i n v e s t i g a t i o n s  and f o r  fo l l ow-up  work. 



rev  i ew '", DHS d i d  no t  i n v e s t i g a t e  29 percen t  o f  i t s  c h i l d  day care  

comp la in ts  w i t h i n  the t imeframe s p e c i f i e d  i n  the p o l i c i e s  and 

procedures.  ( 2 )  

For example: 

r DHS rece ived a  comp la in t  t h a t  a  day care cen te r  i n  Mar icopa county  

had improper s t a f f / c h i I d  r a t i o s  and t h a t  personnel  were no t  

q u a l i f i e d .  Accord ing t o  the comp la in t  p o l i c y ,  DHS shou ld  have 

i n v e s t i g a t e d  the  compla in t  w i t h i n  ten  work ing  days. However, the  

compla in t  was no t  i n v e s t i g a t e d  f o r  28 work ing  days (a lmost  s i x  

weeks). A t  the t ime  o f  the  i n v e s t i g a t i o n ,  DHS con f i rmed t h a t  the  

cen te r  had improper s t a f f l c h i l d  r a t i o s  and employees were no t  

q u a l i f i e d  t o  superv ise  c h i l d r e n .  

DHS es tab l i shed  p o l i c i e s  and procedures f o r  comp la in ts  t o  ensure t h a t  a l l  

comp la in ts  a re  i n v e s t i g a t e d  i n  a  t i m e l y  manner. F a i l u r e  t o  meet these 

g u i d e l i n e s  may a l l o w  problems t o  con t i nue .  

Since compla in t  i n v e s t i g a t i o n  t i m e l i n e s s  i s  no t  c l o s e l y  mon i t o red ,  i t  

does no t  appear t h a t  t he  comp la in t  p o l i c i e s  a r e  en fo rced .  I n  f a c t ,  n o t  

a l l  o f  the c h i l d  day care  l i c e n s i n g  s p e c i a l i s t s  were f a m i l i a r  w i t h  the  

comp la in t  hand l i ng  p o l i c i e s .  I n t e r v i e w s  w i t h  some s p e c i a l i s t s  revea led  

t h a t  they were unaware o f  s p e c i f i c  t imeframes f o r  comp la in t  

i n v e s t i g a t i o n s  and d i d  n o t  f e e l  t h a t  the  p o l i c i e s  were en fo r ced .  

RECOBMENDAT I ONS 

1.  DHS should adhere t o  i t s  p o l i c i e s  and procedures rega rd i ng  t i m e l i n e s s  

o f  compla in t  i n v e s t i g a t i o n s .  

2 .  DHS a d m i n i s t r a t o r s  shou ld  t r a i n  s t a f f  members on the  p o l i c i e s  and 

procedures f o r  i n v e s t i g a t i n g  comp la in ts .  

See Appendix f o r  d i s c u s s i o n  o f  sampl ing procedures.  
(') Accord ing  t o  DHS, some c o m p l a i n t s  a r e  n o t  i n v e s t i g a t e d  i n  accordance w i t h  t h e  

t imeframe because t h e  n a t u r e  o f  t h e  comp la in t  i s  n o t  s e r i o u s  and e i t h e r :  1 )  t h e  
s p e c i a l i s t  has been t o  t h e  c e n t e r  w i t h i n  30 days p r i o r  t o  r e c e i v i n g  t h e  c o m p l a i n t ,  
o r  2 )  t h e  c e n t e r  i s  l o c a t e d  o u t s i d e  o f  Mar icopa and Pima c o u n t i e s .  Tak ing  t h i s  i n t o  
account ,  21 pe rcen t  o f  t h e  comp la in ts  s t i l l  were n o t  i n v e s t i g a t e d  i n  a  t i m e l y  manner. 



3 .  DHS a d m i n i s t r a t o r s  shou ld  m o n i t o r  compl iance w i t h  t h e  comp la in t  

p o l i c i e s  and procedures by implement ing t h e  compute r i zed  t r a c k i n g  

sys tern. 

4 .  DHS shou ld  p r o v i d e  the  Chi Id Day Care O f f  i c e  w i t h  t h e  necessary 

c o n s u l t a t i o n  so a  computer program can be w r i t t e n  t o  automate t h e  

comp la in t  t r a c k i n g  p rocess .  



OTHER PERTINENT INFORMATION 

Changes have occurred i n  the r e g u l a t i o n  o f  h o s p i t a l s  and nu rs ing  homes i n  

Arizona. I n  the e a r l y  and mid-1980s regu la to ry  methods were amended or  

al lowed t o  sunset. I n p a t i e n t  bed space and cos ts  have cont inued t o  

increase a f t e r  deregu la t ion .  However, the impact o f  de regu la t i on  on 

capac i ty  and p r i c e  i s  unc lea r .  

Ar izona has reduced regu la to ry  c o n t r o l  over h o s p i t a l s  and nu rs ing  homes. 

The two methods used t o  c o n t r o l  supply and r a t e s  were sunset o r  were 

s t a t u t o r i l y  amended i n  the e a r l y  and mid-1980s. 

Ar izona oversaw hosp i ta l  and nu rs ing  home supply ,  se rv i ces  and ra tes  w i t h  

two regu la to ry  methods: c e r t i f i c a t e  o f  need (CON) and r a t e  rev iew.  Both 

regu la to ry  methods requ i red  p r o v i d e r s  t o  submit t o  S t a t e  review. 

The CON process requi red p rov ide rs  t o  o b t a i n  approval from the Department 

of  Hea l th  Services (DHS) be fo re  changing serv ices  o f  ferecl o r  expending 

over a  s p e c i f i e d  d o l l a r  amount f o r  c o n s t r u c t i o n  or  expansion o f  

f a c i l i t i e s .  Prov iders were t o  subs tan t i a te  the community's need f o r  the 

proposed f a c i l i t y  or se rv i ce  changes. 

The o ther  regu la to ry  method used was r a t e  rev iew.  Prov iders  w ish ing  t o  

increase t h e i r  ra tes  were requ i red  t o  submit a  r a t e  proposal f o r  DHS 

review and t o  undergo p u b l i c  hear ings.  However, p rov ide rs  cou ld  implement 

r a t e  increases regardless o f  DHS recommendat ions.  

The regu la to ry  methods were changed i n  response t o  concerns over t h e i r  

e f f ec t i veness .  Dur ing the e a r l y  1980s, p rov ide rs  complained t h a t  the CON 

and r a t e  review processes were expensive and time-consuming. They a l s o  

f e l t  t ha t  the processes were a r b i t r a r i l y  and i n c o n s i s t e n t l y  a p p l i e d .  The 

general  pub1 i c  a l so  expressed concern by v o t i n g  down h e a l t h  care cost  

containment p ropos i t i ons  i n  a  1984 e l e c t i o n .  According t o  h o s p i t a l  

i ndus t r y  representa t i ves ,  the L e g i s l a t u r e  f e l t  t ha t  t h i s  i nd i ca ted  the 

p u b l i c  d i d  not  support r e g u l a t i o n .  The L e g i s l a t u r e  a l lowed nu rs ing  homes 



t o  be excluded from the  CON process i n  1982, and i t te rm ina ted  the process 

i n  1985 f o r  h o s p i t a l s .  A lso  i n  1982, l e g i s l a t i o n  passed t h a t  e l i m i n a t e d  

p u b l i c  hear ings f o r  h o s p i t a l  r a t e  p roposa l s .  F u r t h e r ,  t he  l e g i s l a t i o n  

r equ i r ed  p u b l i c  hea r i ngs  f o r  n u r s i n g  home r a t e  rev iews o n l y  when proposed 

increases exceeded t he  h e a l t h  ca re  consumer p r i c e  index.  These changes 

f u r t h e r  moved the s t a t e  toward a  deregu la ted  env i ronment .  

Capac i ty And Pr i ces 
Continue To Increase 

Since de regu la t i on ,  A r i z o n a ' s  i n p a t i e n t  bed space and p r i c e s  have 

con t inued  t o  inc rease .  H o s p i t a l  and long-term care  bed c a p a c i t y  has 

s t e a d i l y  r i s e n .  I n  a d d i t i o n ,  the  p r i c e s  charged f o r  h o s p i t a l  s t ays  

con t inue  t o  increase b u t  a t  a  s lower pace than when regu la ted .  

Excess bed space continues to increase - The number o f  excess h o s p i t a l  

and nu rs i ng  home beds i s  i nc reas ing .  Bed space capac i t y  con t i nues  t o  grow 

w h i l e  occupancy r a t e s  a r e  f a l l i n g .  These t r ends  a re  gene ra t i ng  excess bed 

space and may be c o s t i n g  consumers m i l l i o n s  o f  d o l l a r s  a n n u a l l y .  I n  

a d d i t i o n ,  the number o f  f a c i l i t i e s  ~ f f e r i n g  h i g h  cos t  procedures has a l s o  

increased.  

The number o f  h o s p i t a l  beds has increased modest ly  b o t h  b e f o r e  and a f t e r  

d e r e g u l a t i o n ,  The number o f  non-Federal h o s p i t a l  beds increased by 934 

beds between 198% and 1986. Be fo re  d e r e g u l a t i o n ,  h o s p i t a l  bed capac i t y  

grew .3 percent  i n  1983 and 5  percen t  i n  1984. A f t e r  d e r e g u l a t i o n ,  the 

increase i n  capac i t y  was 1 percent  f o r  b o t h  1985 and 1986. Du r i ng  the 

same p e r i o d ,  occupancy r a t e s  f e l l  from 65 percent  t o  58 p e r c e n t .  

The t r end  o f  increased capac i t y  coupled w i t h  a  decreas ing  occupancy r a t e  

i s  even more ev i den t  i n  nu rs i ng  homes. A l though comparisons cannot be 

made between pre-  and p o s t - r e g u l a t i o n  years  because da ta  i s  no t  a v a i l a b l e ,  

i t  appears t he re  has been a  l a rge  increase i n  bed space s ince  

de regu la t i on .  Between 1982 and 1986 the number o f  non- federa l  nu r s i ng  

home beds grew by 5,898 beds, an average annual increase o f  14 pe rcen t .  

Du r i ng  the same p e r i o d ,  occupancy r a t e s  f e l l  from 91 percen t  t o  71 pe rcen t .  



Growing capac i t y  combined w i t h  f a l l i n g  occupancy r a t e s  g i v e s  Ar i zona  a  bed 

space su rp l us  t h a t  may be c o s t l y  t o  the consumer. Based on da ta  c o l l e c t e d  

by DHS,") we es t imated  t h a t  A r i zona  had approx imate ly  3,400 excess 

h o s p i t a l  beds and the  same nrlmber o f  excess long-term care  beds a t  the end 

o f  1986. Est imates developed f o r  the  Ar i zona  S t a t e  H e a l t h  P lan  1985-1990 

suggest t h a t  a  h o s p i t a l  bed accrues a t  l e a s t  $80,000 per  year i n  f i x e d  

cos t s .  I f  t h i s  i s  accu ra te ,  A r i z o n a ' s  excess h o s p i t a l  bed space cos t  

approx imate ly  $270 m i  I l i o n  i n  1 9 8 6 . ' ~ '  Est imates f o r  t he  f i x e d  cos t  o f  

a  long-term care  bed were u n a v a i l a b l e .  

I n  a d d i t i o n  t o  excess c a p a c i t y ,  the  number o f  f a c i l i t i e s  o f f e r i n g  h i g h  

cost  se r v i ces  s ince  d e r e g u l a t i o n  i s  r a p i d l y  i n c r e a s i n g ,  and may have 

harmful  e f f e c t s .  Serv ices  i n  t h i s  category  i n c l u d e  open-heart su rge ry ,  

megavoltage r a d i a t i o n  the rapy ,  and computed tomographic scanners.  

The a n l y  s e r v i c e  f o r  which accu ra te  and e a s i l y  a c c e s s i b l e  i n f o r m a t i o n  

e x i s t s  i s  open-heart su rge ry .  Be fo re  d e r e g u l a t i o n  i n  1985, seven 

f a c i l i t i e s  o f f e r e d  t h i s  p rocedure .  By 1987 the number had grown t o  16 

f a c i l i t i e s .  ~ t a n d a r d s ' ~ '  suggest t h a t  each f a c i l i t y  o f f e r i n g  

open-heart surgery  should  pe r f o rm  a t  l eas t  200 o p e r a t i o n s  annua l l y  t o  

ma in ta i n  i t s  p r o f i c i e n c y  and p reven t  unnecessary d u p l i c a t i o n  o f  expens ive 

equipment. By mid-1987 o n l y  n i n e  f a c i l i t i e s  met t h i s  s tandard .  A Phoenix 

Gazette spec ia l  i n v e s t i g a t i o n  r epo r t ed  h o s p i t a l s  pe r f o rm ing  a  lower volume 

o f  open-heart su rge r i es  had death r a t e s  n e a r l y  t w i c e  as h i g h  as those 

h o s p i t a l s  per fo rming  the suggested minimum. 

H o s p i t a l  r a t e s  i n  A r i zona  are r i s i n g  - The cos t  o f  a  h o s p i t a l  s t a y  i n  

Ar izona con t inues  t o  i nc rease .  From 1980 t o  1986 h o s p i t a l  cos t s  have 

r i s e n  f a s t e r  than i n  most o t h e r  s t a t e s .  I n  a d d i t i o n ,  the number o f  

f a c i  I i t i e s  implement ing r a t e  increases aga ins t  DHS' recommendat ions  has 

increased s i nce  mandatory p u b l i c  hear ings  were e l i m i n a t e d .  

Pub1 i s h e d  i n  A r i zona  Hosoi t a l  S t a t  
. . 
i s t l c s ,  1974 th rough  1986. 

( 2 )  F igu res  a r e  based on t h e  number o f  beds a t  t h e  end o f  1986. 
( 3 )  The s tandards  were pub1 i s h e d  i n  N a t i o n a l  Guide1 i n e s  f o r  H e a l t h  P l a n n i n g  by t h e  

Department o f  H e a l t h ,  Educa t ion  and We l fa re ,  and were developed i n  t h e  l a t e  1970s f o r  
t h e  h e a l t h  p l a n n i n g  program. A1 though r u l e s  and r e g u l a t i o n s  f o r  t h i s  program were 
l a t e r  repea led ,  t h e  s tandards  a r e  s t i  11 genera l  1  y  accepted as minimum s tandards  f o r  
p r o f i c i e n c y .  
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Ar izona  h o s p i t a l  c o s t s  con t i nue  t o  inc rease ,  b u t  a t  a  s lower  pace s ince  

de regu la t i on .  Cost per  i n p a t i e n t  day i n  A r i z o n a ' s  h o s p i t a l s  rose from 

$377 i n  f i s c a l  year 1981 ( a  21 percent  increase from the p r e v i o u s  yea r )  t o  

$799 i n  f i s c a l  year  1986 ( a  10 percent  inc rease  from the  p r e v i o u s  y e a r ) .  

A r i zona  c u r r e n t l y  ranks f i f t h  h i ghes t  i n  per day charges f o r  h o s p i t a l  

s t ays ,  compared w i t h  a rank o f  t e n t h  i n  f i s c a l  year  1980. A r i zona  has 

been ranked f i f t h  s i n c e  1983. 

The number o f  r a t e  inc reases  i n  Ar izona have a l s o  increased.  S ince the 

e l i m i n a t i o n  o f  mandatory p u b l i c  hea r i ngs ,  t he  number o f  f a c i l i t i e s  

implementing r a t e  inc reases  aga ins t  DHS' recommendation have r i s e n .  From 

1978 through 1985 an average o f  4.1 f a c i l i t i e s  per  year implemented r a t e  

increases aga ins t  the  recommendations o f  DHS, w i t h  an assoc ia ted  d o l l a r  

cos t  o f  $3.6 m i l l i o n  per  y e a r .  I n  1986, fou r  years  a f t e r  p u b l i c  hear ings  

on proposed r a t e  inc reases  were abo l i shed  and one year a f t e r  the CON 

process was e l i m i n a t e d ,  28 f a c i l i t i e s  implemented r a t e  inc reases  aga ins t  

DHS recommendat i o n s ,  w i t h  an assoc ia ted  do l l a r  cos t  o f  $60 m i  l l i o n .  

impact O f  Deregu la t i on  Unc lear  

A l though capac i t y ,  s e r v i c e s  and p r i c e s  have con t inued  t o  inc rease  s ince  

de regu la t i on ,  i t  i s  no t  c l e a r  t h a t  these increases a re  the  d i r e c t  r e s u l t  

o f  de regu la t i on .  I t  i s  d i f f i c u l t  t o  i s o l a t e  the  e f f e c t s  o f  d e r e g u l a t i o n  

from the e f f e c t s  o f  o t h e r  changes o c c u r r i n g  i n  t he  h e a l t h  ca re  i n d u s t r y .  

I t  may be too soon t o  determine the impact o f  d e r e g u l a t i o n .  We con tac ted  

o f f i c i a l s  and r e p r e s e n t a t i v e s  o f  the insurance ,  n u r s i n g  home and h o s p i t a l  

i n d u s t r i e s .  They i n d i c a t e d  t h a t  the h e a l t h  ca re  i n d u s t r y  has no t  had 

s u f f i c i e n t  t ime t o  a d j u s t  t o  the new o p e r a t i n g  env i ronment .  An insurance 

i n d u s t r y  o f f i c i a l  a l s o  c la imed t h a t  the excess c a p a c i t y  r e s u l t e d  from a  

r i s e  i n  c o n s t r u c t i o n  t h a t  was an i n i t i a l  r e a c t i o n  t o  the  t e r m i n a t i o n  o f  

CON. They a n t i c i p a t e  i t  w i l l  take severa l  years  b e f o r e  the market 

s t a b i l i z e s  enough t o  a l l o w  an accura te  assessment o f  d e r e g u l a t i o n ' s  

e f f e c t s .  

I t  i s  a l s o  d i f f i c u l t  t o  separate  the e f f e c t s  o f  d e r e g u l a t i o n  from o the r  

changes c u r r e n t l y  t a k i n g  p l ace  i n  the h e a l t h  ca re  i n d u s t r y .  Ou tpa t i en t  



care has increased i n  recent  yea rs ,  and changes i n  Medicare reimbursement 

p o l i c i e s  have r e s u l t e d  i n  s h o r t e r  i n p a t i e n t  s t ays .  I n  a d d i t i o n ,  insurance 

and h o s p i t a l  o f f i c i a l s  no ted  t h a t  insurance companies and h e a l t h  

maintenance o r g a n i z a t i o n s  a re  n e g o t i a t i n g  r a t e s  and deve lop ing  new methods 

t o  he lp  c o n t a i n  h e a l t h  ca re  c o s t s .  These f a c t o r s  a l s o  c o n t r i b u t e  t o  

changing t rends  i n  the  i n d u s t r y .  



AREA FOR FURTHER AUDIT WORK 

Should The Long-Term Care O f f i c e  Be Abo l i shed?  

Ar i zona  Revised S t a t u t e s  936-447.18 e s t a b l i s h e d  the  Long-Term Care 

- O f f i c e  (LTCO). LTCO i s  r espons ib l e  f o r  deve lop ing ,  implement ing,  and 

p r o v i d i n g  t echn i ca l  ass i s t ance  and suppor t  s e r v i c e s  t o  l i censed  n u r s i n g  

care f a c i l i t i e s  i n  the  areas o f  n u r s i n g  c a r e ,  n u t r i t i o n ,  s o c i a l  s e r v i c e s  

and h e a l t h  educa t ion .  I t  a l s o  p rov i des  consumer i n f o r m a t i o n  rega rd i ng  

cos t  and l o c a t i o n  o f  long-term care  f a c i l i t i e s .  I t s  es t ima ted  o p e r a t i n g  

budget f o r  f i s c a l  year 1988 i s  $448,000. LTCO has 11 au tho r i zed  

f u l l - t i m e  employee p o s i t i o n s :  one a d m i n i s t r a t o r ,  s i x  c o n s u l t a n t s  and 

four  c l e r i c a l  s t a f f .  

However, i t  appears t h a t  the  demand and need f o r  LTCO's s e r v i c e s  may no t  

be s u f f i c i e n t  t o  j u s t i f y  i t s  c o n t i n u a t i o n .  Accord ing t o  r e p r e s e n t a t i v e s  

o f  the  nu rs i ng  home i n d u s t r y ,  most f a c i l i t i e s  choose t o  h i r e  p r i v a t e  

consu l t an t s  when t e c h n i c a l  ass i s t ance  i s  needed. I n  f a c t ,  medicare 

c e r t i f i e d  f a c i l i t i e s  must c o n t r a c t  w i t h  p r o f e s s i o n a l s  f o r  d i e t e t i c  

s e r v i c e s ,  s p e c i a l i z e d  r e h a b i l i t a t i o n ,  s o c i a l  s e r v i c e s ,  e t c . ,  i f  a  

f a c i l i t y  does no t  employ such pe rsonne l .  I n  Ar i zona ,  as o f  February ,  

1988, 57 percent  o f  l icensed n u r s i n g  homes a re  medicare c e r t i f i e d  and 

have consu l t an t  s e r v i c e s  a v a i l a b l e .  I t  i s  a n t i c i p a t e d  t h a t  beg inn ing  i n  

January 1989, most n u r s i n g  homes w i l l  be c e r t i f i e d  and have 

p ro fess i ona I / consu I t an t  c o n t r a c t s  i n  o rde r  t o  q u a l i f y  f o r  AHCCCS monies 

a v a i l a b l e  f o r  long-term ca re .  

F u r t h e r  a u d i t  work,  i n c l u d i n g  a  rev iew o f  the  O f f i c e ' s  work load and a  

survey o f  long-term care  i n s t i t u t i o n s ,  i s  needed t o  determine whether 

t he re  i s  a  need f o r  t he  O f f i c e .  
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ARIZONA DEPARTMENT OF HEALTH SERVICES 
Office of the Director 

ROSE M O F F O R D ,  G O V E R N O R  
@ T E D  WILLIAMS,  D I R E C T O R  

Mr. Douglas R. Norton 
Auditor General 
Office of the Auditor General 
2700 North Central Avenue, Suite 700 
Phoenix, Arizona 85004 

Dear Mr. Norton: 

Attached please find the Department of Health Servicest response 
to the performance audit of the Health Care Facilities portion of 
the Division of Emergency Medical Services and Health Care 
Facilities. 

Many of our concerns as raised in the response to your earlier 
draft remain unchanged. As a result, our response is essentially 
the same. Though the response is 17 pages long, we trust you 
will print it in its entirety. 

Realizing that this is the first of a series of audits to be con- 
ducted at the Department of Health Services, we hope that our 
concerns are taken as the constructive criticism they are meant 
to be. We look forward to working with your staff in the future 
and appreciate the role an audit function should, and must, play 
in the governmental structure. 

Sincerely, 

Ted Williams 
Director 

TW/sd 
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P h o e n i x ,  A r i z o n a  85034 

July 7, 1988 

Overview 

In general, the Department agrees with the report's conclusions and 
recommendations; however, the Department is disturbed by the inac- 
curate assessment of the severity of repeated violations. In addi- 
tion, the report did not acknowledge the personnel shortages in both 
the Office of Health Care ~icensure and the Office of Child Day Care 
Licensure which limited rigorous enforcement. When serious condi- 
tions existed, both Offices took appropriate action, allowing for 
the effects sudden transfer has on elderly, ill nursing home resi- 
dents and the inadequate number of day care centers in Arizona. Be- 
tween these two Offices, 1858 separate complaints were investigated 
in 1987 resulting in closure of 5  supervisory care homes, revocation 
of 2  nursing home licenses, 5 0  specific legal actions and issuance 
of 288 provisional child day care center licenses. Although this 
may not be an enviable record, we think it demonstrates a reasonable 
response in spite of inadequate resources. 

Causes of "Inadequatew Enforcement 

Resource Constraints - Part of the explanation for enforcement ac- 
tivities which are less than ttshould be1' are resource constraints 
under which the Offices operate. The Offices of Health Care Licen- 
sure and Child Day Care Licensure have both experienced a dramatic 
growth in the number of facilities they oversee; unfortunately, this 
growth has not been matched by an increase in staff. 

The number of nursing home facilities in the State nearly doubled 
during the last four years. The number of other types of facilities 
which the Office of Health Care Licensure must regulate has more 
than tripled. Since 1980, the Office of Health Care Licensure has 
been given only five new State positions. Of these, two were desig- 
nated for behavioral health licensure. The overall increase in 
staff in the office of Health Care Licensure has been paid from 
Federal funding sources and these positions can only be used for 
Medicare activities. 

The Office of Child Day Care Licensure has received only 1.5 FTEs 
since 1974 while the number of facilities has increased from 443 to 
947. Case loads per surveyor have increased from 74 to 126. Since 
1984, the number of day care facilities which the Office of Child 
Day Care Licensure regulates has increased by approximately 225 
without a commensurate increase in staff. 
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In response to the increasing case loads, the Offices have requested 
additional staff during every budgeting cycle. In the past, these 
needs have been prioritized below many other policy considerations. a 
With limited staff, the Department has been forced to concentrate on 
the most efficient means for ensuring the actual, versus potential, 
safety of the populations served. Enforcement actions consume a 
great deal of time. As an example, a summary suspension in which 
the Office of Health Care Licensure is currently involved has al- 
ready consumed 640 hours, not including the time which will be spent a 
in hearing. The Department estimates it will require another 300 
hours before this issue is settled. Under the terms of the contract 
with the Health Care Financing Administration, these State actions 
can onlv be funded by the State. 

Without sufficient resources to undertake formal enforcement @ 
proceedings against facilities, the Department chose to use informal 
enforcement mechanisms. In the Office of Health Care Licensure, 
these informal mechanisms include voluntary restrictions on admit- 
ting new patients, coordination with the counties to restrict the 
number of county patients admitted to the facilities and voluntary 
relocation of patients at risk. In addition, the Office of Health 4@ 
Care ~icensure uses the threat of Medicare termination to informally 
enforce State regulations. These activities are funded through 
Federal funds and apply pressure to comply with both State and 
Federal regulations. 

The Office of Child Day Care Licensure has used similar informal en- rll 
forcement mechanisms to compensate for chronic understaffing. The 
Office has issued amended licenses which state the reasons a 
facility was given a provisional license. The Office also has 
denied applications for approval as Director of a center when his- 
tory indicates that the applicant has been unable to maintain a 
facility in compliance with licensing regulations. a 

Other Factors Inhibitins Enforcement - Other factors have prevented 
the Department from using formal enforcement mechanisms. Fines 
levied against offending facilities are often paid from operating 
revenues, reducing the amount of money available for improving the 
conditions which lead to noncompliance in the first place. Closure (I 
of nursing homes is possible because the State enjoys a surplus of 
beds. However, even though relocation of nursing home residents is 
possible, it may not be advisable because studies indicate that sud- 
den transfer of such patients increases the mortality rate 300%. 



Areas of General Concern 

By and large the individual facts cited in the report are accurate, 
though specific errors were noted in the sections dealing with the 
individual findings. However, the Department is concerned about two 
aspects of this report: a tone of condemnation throughout the 
report and an inaccurate assessment of the severity of repeated 
violations. 

choice of Report's Tone - The Department is concerned about the 
tone in which this report is written for several reasons. First, 
after reading the report on the performance audit of the State Fire 
Marshal's Office, the Department was somewhat surprised by the tone 
in which the Office of the Auditor General chose to write the report 
on the Health Care Licensing function. The Fire Marshal is charged 
with the same type of regulatory responsibility as the Division of 
EMS and Health Care Facilities, i.e. ensuring the safety of the 
users of of the state's public buildings. That report. stated 
that the State Fire Marshal's Office inspects only 3 %  of the 
facilities it should and conducts only 5% of the follow-up inspec- 
tions required. 

Nonetheless, that report does not address the "threat to health and 
safety" posed by the Fire Marshal's poor performance. Instead, it 
addresses the potential liability facing the State from the State 
Fire Marshal's performance of its duties and the need for increased 
enforcement efforts. In contrast, numerous places in this report 
state that people's health, safety and welfare are in jeopardy be- 
cause of poor enforcement of rules, even though the Offices involved 
rigorously inspect all facilities annually and conduct numerous 
follow-up inspections. The first six pages of the first finding 
contain the phrase ''threatens health and safety1' five times. What 
circumstances cause one agency's poor performance to be more 
egregious than another's? 

In the last two years the Office of Health Care Licensure initiated 
almost fifty terminations. Most facilities corrected their 
deficiencies before the termination took affect. In fact, a study 
of Medicare certification activities conducted by Brown University 
on ten states found that Arizona was the most stringent in inter- 
preting Medicare standards. It also found Arizona to be the most 
aggressive in initating Medicare termination actions. 

Finally, in presenting the case examples of repeat non-compliance, 
the audit team seems to insinuate that the Department either prefers 



not to substantiate complaints or is incompetent of doing so. Noth- 
ing could be further from the truth. Unfortunately, substantiating 
complaints is extremely difficult. Even the trained investigators 
in the various police departments have great difficulty substantiat- 
ing some of the complaints. 

Assessment of Severitv - The report over-estimates the severity of 
the repeated violations. For the last two years, a national task 
force has tried to define violations which constitute serious and 
immediate threat. As yet, it has been unable to reach a consensus 9 
on the definition. Preliminary reports of its progress stress the 
need for professional judgment to gauge the severity in each par- 
ticular circumstance. 

In preparing its review of the Division's files, the staff from the 
Auditor General's Office asked staff from the Offices of Health Care 
Licensure and Child Day Care Licensure to give a single severity 
rating, from 1 (least serious) to 5 (most serious), for violation of 
each regulation number. Department staff repeatedly pointed out the 
shortcomings of this technique, but we note that it was applied 
anyway. Though the discussion of the actual violations that were 
classified as nseriousw has been removed from this final version of 1 
your report, we do note that you mentioned some of our concerns in 
footnotes. We will include our comments on the previous version for 
the reader's benefit. 

o Although every regulation number can be violated in numerous 
ways, some violations are of minimal severity and others are il 
more grave, the audit team forced violations of almost every 
regulation number to be of one severity rating. 

o The severity of each violation noted in the sampled institu- 
tions was determined by the severity assigned to the regulation 
number, not the circumstance of that particular violation. # 

o The severity rating, as applied by the audit team, did not dis- 
tinguish between violations which noted a single incident and 
violations which constituted widespread occurrences in a 
facility. 

0 
JI 

Because a given regulation can be violated in numerous ways, 
many of the "repeat deficienciesM noted in the report are not 
actually occurrences of the same specific violation. For ex- 
ample, there are over five hundred particular circumstances 
which can be cited as violations of R9-10-921.24.2. (infection 



control, nursing standards of care and dietary). Alleging that 
repeated violations of R9-10-921.A.2. are repeats of the same 
deficiency is inappropriate. Further examples of this over- 
simplification are drawn from the regulations the report high- 
lights in its Audit Methodoloav section. 

Nursina Home Reaulations 

Auditor General Example 1: "Failure to Report Changes in 
the Condition of a Patient to the Attending Physician - 
may result in inappropriate treatment." 

ADHS Comment: A.R.S. 36-447.05.E. states, "Changes in the 
medical condition of a patient shall be reported to the 
patient8s attending physician." 

Because there are varying degrees by which a medical con- 
dition can change, violation of this statute does not 
necessarily constitute an imminent threat to the patient's 
health. For example, though a small skin tear should be 
reported to the attending physician, lack of notification 
would not present a serious risk to a patient. 

Auditor General Example 2: "Failure to Investigate and 
Prevent Infections in the Facility - may allow infections 
to spread.I1 

ADHS Comment: R9-10-92i.A.2.a. states, llInvestigation, 
control and prevention of infections in the facility." 

Because of the way in which this regulation is written, 
the Department is forced to cite inadequate nsuweillancew 
as a violation of this regulation. flSurveillanceu is 
defined as close observation and, in this instance, means 
written documentation of treatment of infections. A 
violation of this regulation does not necessarily mean 
that infection is inadequately treated in the facility. 

Auditor General Example 3: "Failure to Prevent Medical, 
Psychological and/or Physical Abuse of Patients - can 
result from inadequate care, inappropriate supervision, 
etc. 



ADHS Comment: A.R.S. 36-447.17.A.6. states ''Each patient 
shall be free from medical, psychological or physical 
abuse. It 

The Department usually cites this regulation when nursing 
9 

care problems occur (such as inadequate turning, in- 
adequate restorative programs, inadequate notification of 
physicians or improperly following doctors orders). The 
Department seldom identifies instances of actual 
psychological or physical abuse. In cases of substan- a 
tiated psychological or physical abuse, the Department has 
aggressively enforced the regulations. Where isolated 
staff members were involved, the facilities themselves of- 
ten discharged the offending staff member. Where profes- 
sional nurses are involved, the Department notifies the 
Board of Nursing to initiate its enforcement proceedings. (I 

In cases of unsubstantiated charges of abuse, the Depart- 
ment closely monitors the facility. At least five of the 
enforcement proceedings on licenses involved suswected 
abuse. In each of these cases, the Department acted 
swiftly to identify and relocate the residents at risk. a 

Supervisorv Care Resulations 

Auditor General Example 1: ''Inadequate Supervision - in- 
cludes no staff on duty at night and/or no staff on duty 
with first aid training." 

ADHS Comment: R9-10-616.B. states, "Sufficient personnel 
shall be employed to ensure the well-being of the resi- 
dents and to provide effective food service, housekeeping 
and maintenance service." R9-10-616.C. states, "At all 
times when residents are present, at least one employee on 
duty on the premises shall have satisfactorily completed a 
eight hours of basic first aid training. Written 
verification of this training shall be available at the 
facility." 

Over the past three year period, the Department identified 
several facilities where the staff did not stay awake at a 
night. The Department cited the facilities for violation 
of R9-10-616.B. The facilities challenged this inter- 
pretation of the regulation and the Department asked for 
an official Attorney General's opinion. The Department 



thought it unreasonable to undertake enforcement actions 
for violations of this regulation during the months spent 
waiting for the opinion. 

The first aid requirement includes availability of 
documentation of appropriately trained staff. A lack of 
documentation does not necessarily mean that patients are 
not being monitored by staff with proper training. In 
other instances where the Department cited facilities for 
violations of this regulation, the deficiency was noted 
because a review of staffing files indicated the pos- 
sibiltv of inadequate staffing. 

~uditor General Example 2: "Failure to Assess Appropriate 
Level of Care - may result in residents who require 
skilled care receiving only general supervision," 

ADHS Comment: R9-10-613 describes the functional level 
appropriate for supervisory care. R9-10-615.B. requires 
that residents meet admission requirements. 

Patients requiring skilled nursing care are rarely found 
in supervisory care facilities. Approximately four years 
ago, the Department did note widespread problems of super- 
visory care facilities accepting patients requiring per- 
sonal or intermediate care. The Department initiated 
legal actions against the offending facilities, and the 
patients were relocated. The Department has aggressively 
monitored this regulation since then. As a result, when 
the Department cites a violation of this regulation, it 
usually involves an isolated case of a patient's condition 
having deteriorated, either temporarily or permanently. 

Because supervisory care patients are frequently immuno- 
compromised individuals, their conditions can change 
rapidly. A simple cold can temporarily change the ap- 
parent level of care required. It would be unrealistic 
and inhumane to transfer these patients to another 
facility for the brief period of time required for them to 
recover. In cases such as this, the Department cites the 
facility for a violation of the above referenced regula- 
tions and returns to re-evaluate the resident. In the 
course of these re-evaluations, the Department often finds 
that the patients are in the appropriate level of care. 
In cases where the patient's condition has deteriorated 



permanently, the resident is relocated immediately. In a 
few cases, the resident, the physician, the family and the 
facility have all resisted the relocation. This causes a 
delay in obtaining compliance with these regulations. @ 

Auditor General Exam~le 3: "Failure to Maintain Safety 
Standards - includes: 1) failure to install fire alarms 
throughout the facility, 2) no grab bars in bathrooms, and 
3) inadequate space based on bed capacity." 

a 
ADHS Comment: R9-10-624.A. requires that all facilities 
meet State and local fire codes. 

This regulation does not specifically require a fire alarm 
system. Some jurisdictions require fire alarms and some 
do not. Over the last four years, the Department has met 0 
with the State Fire Marshal's Office and local fire 
authorities to attempt to develop uniform fire protection 
requirements across the state. This has been only mar- 
ginally effective. As a result, the Department will 
develop a checklist of fire-safety requirements for each 
jurisdiction in which facilities are located. a 

Day Care Resulations 

Auditor General Examwle 1: IfImproper staff/child ratios - 
can result in inadequate supervision of children and in- 
crease the chances of accidents and/or abuse." (I 

ADHS Comment: R9-5-404 states that children shall be 
grouped by age, that they shall be supervised at all times 
and establishes minimum staff-to-child ratios. 

Being out of compliance by having one too many children in (I 
a class is clearly less severe than having no supervisors 
in a classroom. 

Auditor General Examwle 2: "Failure to register employees 
- includes failure to fingerprint employees and to conduct 
background checks. a 
ADHS Comment: A.R.S. 36-883.02 and R9-5-210.A-D. require 
that all employees be fingerprinted and registered with 
the Department within 20 days of being hired. 



Many of the violations of this rule refer to inadequate 
documentation in personnel files rather than lack of fin- 
gerprinting or background checks. 

Auditor General Example 3: "Failure to store toxic and 
hazardous materials in a locked storage area - may allow 
children access to substances and equipment that could 
cause them harm." 

ADHS Comment: R9-5-609.B. requires that all potentially 
hazardous materials and equipment be stored in a locked 
storage area. 

Violation of this regulation also varies greatly in 
severity. While a surveyor would cite a violation of this 
regulation if a hammer were sitting on the teacher's desk, 
it can only remotely be considered a severe threat to 
children" health and safety. 

The above discussion points out the pitfalls of a naive ranking of 
the severity of violations. Unfortunately, the audit team turned 
down the Department's repeated offers to assess the severity of the 
individual violations noted in the file review. Had the audit team 
accepted the offer, perhaps the State would have gotten more mean- 
ingful information from the months of effort devoted to the file 
review. It might have been possible to develop insights to the sys- 
temic causes of non-compliance in the industry, such as increased 
use of pool nurses, inadequate reimbursement rates from Medicare and 
the counties and inadequate day care center staffing ratios. 

FINDING -1 

The report on the performance audit of the Office of Health Care 
Licensure points out valid concerns about the enforcement activities 
undertaken by the Office. However, as mentioned previously, the 
Department has been hampered in its ability to use its full 
regulatory authority because of insufficient staff and concern for 
the patients. Furthermore, the report addresses only part of the 
entire operations of the Office, omitting investigation of the en- 
tire medical facilities regulation function. It also does not 
address the efforts made to improve office operations. Finally, the 
report includes factual and logical errors in the case examples. 



In the past four years the Office of Health Care Licensure has 
changed its philosophy on survey techniques and now requires that 
facilities should be made aware of everv possible infraction of 
licensing regulations. As a result, violations which would not be (I 
cited by regulatory bodies in other states are often noted on in- 
spection surveys in Arizona. In addition, the Office has imple- 
mented an outcome oriented survey process which focuses on the 
quality of life the patients enjoy. This type of survey has greatly 
increased the number of violations cited over those cited in the 
ltpaper-compliancew surveys used before. In short, the quality of a 
the surveys conducted today is more thorough than those conducted 
two years ago. 

The audit report overstates the number of serious repeat offenses. 
The case examples the report uses to illustrate the effects of 
repeat non-compliance are similarly flawed. The facilities used as a 
case examples have been more closely monitored than most other 
facilities because of their obvious problems. The reporting on the 
office's activities relating to them does not accurately state 1) 
the actual histories of the facilities, 2) the seriousness of the 
deficiencies or 3) the efforts made by the Department and facilities 
to improve the conditions. a 
The Office of Health Care Licensure has recommended to the Legisla- 
ture numerous improvements to the regulation of health care 
providers. As discussed with audit staff, these include: 

o Receivership statutes - This entails State operation of 
troubled facilities until they can be sold to new owners or the 

a 
residents can be relocated in a responsible manner. This 
recommendation will require the State to establish a revolving 
fund for subsidizing this activity. 

o Imposition of criminal penalties for owners of facilities in 
which patients' lives have been jeopardized. 

a 

o Designation of a probationary licensing status. 

o Ability to withhold Medicaid payments from facilities which are 
violating Federal and State certification and licensing 
requirements. 

a 



o ~uthority and staff to place consultants approved by the 
Department in facilities at the facilities1 expense. These 
consultants could continually monitor improvements and condi- 
tions at the troubled facilities. 

o simplification of the civil penalty system. The Office has 
also suggested allowing a portion of the fines levied under 
this system to be used for correction of problems and training 
of facilitiest staff. 

o Statutory revision and increased funding to improve the 
Office's ability to c~nduct background checks on the owners, 
administrators and staff of facilities. This should include 
the ability to refuse licensure of a facility owned or ad- 
ministered by a person who has a history of serious non- 
compliance in this or other states. 

The following is a synopsis of considerations not summarized in the 
audit report's case studies: 

Case Study 1 

o This facility exhibits the wroller-coaster~~ pattern. It 
has serious problems, corrects them, but is unable to 
maintain compliance for an entire licensing period. Many 
of the efforts the Department undertook to improve the 
facility are not reflected in the public file. 

o After the April 26, 1985 inspection the Department was ex- 
tremely concerned with this facility's non-compliance by 
the owners who controlled the facility from April 1985 to 
June 1986. 

o As a result of the June 25, 1985 inspection results, the 
Department gave the facility a provisional license. The 
Department held two enforcement meetings with the 
facility's owners between June 1985 and January 13, 1986. 

o At the meeting held after the January 13, 1986 inspection, 
the Department informed the owners that unless the 
facility made significant progress toward maintaining com- 
pliance, it would not be licensed. In addition, the 
facility agreed to a freeze on private-pay admissions, and 
the county agreed not to place new patients in the 
facility. Throughout the period of the provisional 



license, a county quality assurance team visited the 
facility almost weekly and informed the Office of the 
facility's progress. 

0 
o In May 1986 the Chief of the Office met with the owners 

and stated that unless the facility corrected its 
deficiencies, it would not be relicensed at the end of its 
provisional license. The original owner then said that he 
had sold the facility to a minority partner. Since State 
law does not allow the transfer of a prior owner's licens- a 
ing history to a new owner, the Department issued a six- 
month license, conditioned upon an acceptable plan of cor- 
rection for meeting licensing standards. The Department 
felt certain that patients were not at risk in the 
facility. 

a 
o During the June 19, 1986 survey, Office staff determined 

that the facility's staffing was below the required 2.5 
nursing hours per patient day for only 3 days in a four- 
month period. The staffing of individual units appeared 
to be out of compliance on 18 days, but this was a problem 
of poor record-keeping rather than an actual shortage of a 
staff. The surveyors determined that staffing was 
adequate to give acceptable nursing care. While the 
facility was in full compliance with requirements for 
reporting changes in patients1 medical conditions, one 
doctor's order had not been followed since the past in- 
spection. The infection control deficiency cited involved a 
one instance where an irrigation syringe was re-used. Of- 
fice surveyors felt that the facility was in substantial 
compliance at the time of this inspection. 

o In August 28, 1986 survey, staff again identified staffing 
deficiencies. The patient care deficiency could in no way 
be construed as life-threatening. 

0 

o During the October 30, 1986 inspection, survey staff again 
noted staffing deficiencies at this facility. The Office 
Chief called for an enforcement meeting with the 
facility's owner and they developed a plan for correcting 
the deficiencies. In addition, the plan called for major 
renovations to the facility including: a new roof, ceiling 
repairs, a new alarm system, painting the facility and new 
floor covering. The owner also agreed to limit admissions 
to two per week. 



o Comments presented in the case study for the December 31, 
1986 inspection are somewhat distorted. 

The case example states, I1In many cases, proper 
precautions were not taken to prevent the spread of 
infection." A thorough review of the survey report 
shows that of the 109 patients in the facility, two 
with draining wounds were not placed under wound and 
skin precautions. Another two patients exhibited 
signs of poor technique during dressing changing. 
Surveyors noted only one other break in aseptic tech- 
nique involving a patient. The facility was storing 
contaminated waste improperly, but this did not 
present a significant danger to the patients. 

The case example states, "...the facility wasn't 
determining patients1 ideal weight ranges or whether 
patients received adequate nutrition." The plan of 
correction shows that the facility was acting 
properly, but its scale was not properly calibrated. 
Only two residents1 records indicated that there were 
nutritional problems. 

The case example correctly states that the facility 
had maintenance, housekeeping and staffing 
deficiencies, but none of these constituted risks for 
the patients. 

The facility agreed to hire a new, qualified director of 
nursing as part of their plan of correction for these 
deficiencies. At that time, the Department was involved 
in two summary suspensions and contingency planning for 
relocation of the residents of 17 facilities which were 
near bankruptcy. Given the limited resources available to 
the Department, it felt the plan of correction constituted 
a reasonable assurance that the patients' safety was 
secure. 

o The audit report indicates that no follow-up was made to 
the December 31, 1986 inspection, but the Office conducted 
a dual follow-up/complaint inspection on April 17, 1987. 
Although six allegations were made in the complaint, none 
were substantiated. 



o The December 1987 survey revealed recurring problems. The 
Department issued a provisional license and staff met with 
the facility's owners. The owners agreed to freeze admis- 
sions. During the provisional license period, the Depart- 
ment worked closely with County Long Term Care personnel 
and the facility has been on bed-hold (restricted admis- 
sions status) for most of the period. Documentation 
provided by the county indicates that the facility has 
made significant progress. In addition, a provisional 
license survey in May 1988 verified the county's conclu- 
sions but also noted some continuing problems. 

a 

o The Department is currently considering legal action 
against this facility. 

Case Studv 2 • 
o During the inspection conducted for the change of owner- 

ship on April 19, 1985, the survey team noted that this 
facility was in very poor condition. Department repre- 
sentatives met with the new owner to develop a plan of 
correction, including major renovations to the entire 
facility. Based on the owner's willingness to correct the 

a 
problems in full and the thoroughness of the plan of cor- 
rection, the Department issued this facility a regular 
license. The nutritional and staffing deficiencies men- 
tioned in the audit report were not serious and are more 
representative of the unavailability of trained nursing 
staff in Yuma rather than poor procedures on the part of 

a 
this facility. 

o The April 23, 1987 inspection report did not attribute the 
conditions cited in the audit report to poor medical or 
nursing care. a 

o The complaint investigation conducted on February 27, 1987 
revealed serious deficiencies. The Department immediately 
initiated a Medicare termination process and met with the 
owners. As a result of the the Department's actions, the 
owners initiated a bed-hold and hired a team of nursing 
consultants to correct the problems. The Department 

(I 

reverted the facility's license to provisional status and 
revoked its quality rating. 



o Responding to a complaint, the Department again noted 
deficiencies during its March 17, 1987 inspection. 

o On March 26, 1987 the Department conducted a Medicare 
follow-up inspection. The facility had corrected all of 
the Medicare violations which would have necessitated 
Medicare decertification. In addition, the facility had 
corrected most of the serious violations of State regula- 
tions. 

o The violations found during the June 12, 1987 inspection 
were not life threatening. As a result, the Department 
issued a six-month provisional license, unlike the three- 
month provisional license issued in February 1987. Is- 
suance of this license was allowable under State law. 

o Admittedly, the Department should have conducted a follow 
up inspection before issuing the regular license on Novem- 
ber 18, 1987. 

FINDINGS I1 AND I11 

The report on the performance of the Office of Child Day Care 
Licensing makes some valid comments on the enforcement activities 
undertaken by the Office. The Office, as mentioned above, is ex- 
tremely understaffed for its responsibilities which make it less ef- 
fective at regulating the day care industry than it could be. 
However, the Department feels that the report is inaccurate in its 
assessment of the Office's aggressiveness in ensuring the health and 
safety of children in day care. Finally, the Department is con- 
cerned about the analysis of the Officels complaint handling proce- 
dures. 

Enforcement Aasressiveness 

The report states that the Department takes little enforcement ac- 
tion against numerous "substandardw facilities. In 1985 the Office 
Chief prepared a list of 78 facilities which were in chronic non- 
compliance. This list was identified as the Department's "hit listt1 
and caused adverse public and media attention. Regardless of this 
reaction, within one year, 6 of the 78 centers had closed, and 56 
were in full compliance with licensing standards. During this 
period, the Department conducted 357 surveys and 31 consultations 
with these providers. By 1988, the final accounting of enforcement 



actions against these facilities is: 10 legal actions, 16 closures, 
17 changes of ownership, 4 comprehensive renovations and 31 
facilities in full compliance. 

Though the Department recognizes the need for day care centers to 
meet minimum standards for health and safety, the Office of Child 
Day Care Licensure is hampered in taking strong regulatory action 
against day care facilities because of the inadequate supply of 
these services in the State and the effect of fines on the services 
provided. As the Governor's Council on Children, Youth and Families @ 
stated in its report, @@The Status of Child Care in Arizona, 1986*l, 
only 15.6% of the children needing day care were in licensed 
facilities. Children in unlicensed facilities and those staying at 
home alone are probably in as great, or more, danger as those in the 
facilities labeled I1substandardw in the audit report. 

0 
Fines may also be counter-productive. It is quite possible that 
fines will be paid from the centers1 operating revenues, probably at 
the expense of needed physical plant repairs. If they are not paid 
for in that way, centers will probably raise rates to pay the fines. 
This could force some parents to refrain from placing their children 
in day care. Like other financial barriers, this will impact the (I 
low-income households more than others. 

~om~laint Handlinq Procedures 

The audit report also addresses the timeliness with which the Office 
handles complaints. Although the audit report states that the Of- 
fice does not address complaints against licensed facilities in a 
timely manner, it did not assess the Office's performance regarding 
the more than 250 complaints concerning unlicensed facilities which 
the office handles annually. Furthermore, the office does have a 
formal complaint handling procedure in place, and performance 
regarding this procedure is part of each suweyorls performance • 
evaluation. Finally, the Office learned in late 1987 that for at 
least two years the typist had been dating complaint investigation 
reports as resolved on the date she typed the report, not the date 
the complaint was investigated. Possibly if the audit team had in- 
vestigated these areas they may have reached a different conclusion 
on the office's complaint handling procedures. 0 



CONCLUSION 

As mentioned above, the Department, while questioning the tone in 
which this report was written and the method used for assessing the 
severity of repeated non-compliance, agrees with many of the recom- 
mendations made. Both Offices addressed in this report need more 
effective means for applying intermediate sanctions, including 
fines, posting of the results of inspections and bans on admissions. 
In addition, the Offices need to develop and implement policies and 
procedures manuals which delineate standard operating procedures. 
Finally, both Offices must devise more effective and efficient ways 
to train new staff. All of these efforts require administrative 
resources for completion. 

While its attempt is described as inadequate in this audit report, 
the Office of Child Day Care Licensure attempted to implement at 
least one of this report's recommendations prior to the audit. Its 
computerized complaint tracking system was intended to alleviate 
some of the problems mentioned in the audit report, Unfortunately, 
the Office was never given the financial and personnel resources 
necessary to fully implement the system. 

The Department's and Bivisionts current administration has made ful- 
fillment of statutory mandates, which includes a policy of vigorous 
enforcement, a high priority. At the same time the Department 
recognizes the need for a responsible attitude concerning the pos- 
sible deleterious effects on the people involved when it con- 
templates closing a nursing home or day care center. 

Within the constraints of the budget process, the Department is at- 
tempting to provide these Offices the resources necessary to 
adequately perform their missions. For example, staffing in the Of- 
fice of Child Day Care Licensure will increase by 4 in fiscal year 
88-89, and the Office has requested 12 new positions for fiscal year 
89-90. The Office is also attempting to secure a grant to complete 
work on the automated complaint tracking system. 



APPEND l X 

Th i s  appendix descr ibes  the  me thodo log i ca l  des ign  and procedures used t o  

s e l e c t  the sample f o r  our  f i l e  rev iew and t o  develop t he  s e v e r i t y  r a t i n g s  

presented i n  t h i s  r e p o r t .  

METHODOLOGY 

Aud i t o r  General s t a f f  conducted a  rev iew o f  the  Department o f  Hea I t h  

Serv ices  Nurs ing  Home, Supe rv i so r y  Care and C h i l d  Day Care L icensure  

O f f i c e s  f i l e s .  We c o l l e c t e d  i n f o r m a t i o n  rega rd i ng  i n s p e c t i o n s ,  

compla in ts  and v i o l a t i o n s  documented i n  the  Depar tment ' s  a c t i v e  l i c e n s i n g  

f i l e s .  A sample o f  244 f i l e s  was s e l e c t e d  based on t he  number o f  

l i censed  f a c i l i t i e s  i n  each o f  t he  t h r e e  O f f i c e s  and t he  percentage o f  

l i censed  f a c i l i t i e s  r e c e i v i n g  comp la i n t s .  A sample o f  t h i s  s i z e  has a  

s t a t i s t i c a l  r e l i a b i l i t y  o f  -+ o r  - 5 percen t  w i t h  a  -95  con f idence  

l e v e l .  

The sample p o p u l a t i o n  was separa ted  by l i c e n s e  type  ( n u r s i n g  home, 

superv iso ry  ca re  o r  day c a r e ) .  The number o f  f i l e s  s e l e c t e d  f o r  each 

l i c e n s e  category  was p r o p o r t i o n a t e  t o  t he  t o t a l  f i l e  p o p u l a t i o n .  Thus, 

48 percent  o f  the f i l e s  reviewed were day ca re  c e n t e r s ,  13 percen t  were 

n u r s i n g  homes and 9 percen t  were supe rv i so r y  ca re  f a c i l i t i e s . ' "  A l l  

f i l e s  were randomly se l ec ted .  

To determine the e x t e n t  and ser iousness  o f  noncompl iance, we asked 

exper ienced s t a f f  i n  each o f  t he  t h r e e  O f f i c e s  t o  r a t e  the  p o s s i b l e  

t h r e a t  t o  h e a l t h  and s a f e t y  when i n d i v i d u a l  r u l e s  and r e g u l a t i o n s  a r e  

v i o l a t e d  under normal c i r cumstances .  A l though  we recogn ize  t h a t  a l l  

v i o l a t i o n s  have t he  p o t e n t i a l  t o  cause s e r i o u s  harm, we wanted t o  

i d e n t i f y  the  usual  t h r e a t  when a  s p e c i f i c  r e g u l a t i o n  i s  v i o l a t e d .  A l l  

s t a f f  p a r t i c i p a n t s  were i n s t r u c t e d  t o  use a  f i v e - p o i n t  s c a l e  t o  r a t e  the  

r e g u l a t i o n s ,  w i t h  f i v e  r e p r e s e n t i n g  the  "most s e r i o u s  t h r e a t  t o  h e a l t h  

and s a f e t y , "  t h ree  r e p r e s e n t i n g  a  " s i g n i f i c a n t  t h r e a t  t o  h e a l t h  and 

s a f e t y , "  and one rep resen t i ng  t h e  " l e a s t  s e r i o u s  t h r e a t  t o  h e a l t h  and 

s a f e t y . "  

( ' )  As o f  November 1987 Ar izona  had 820 l i c e n s e d  c h i l d  day c a r e  c e n t e r s ,  134 l i c e n s e d  
nurs ing  homes and 96 1 icensed s u p e r v i s o r y  c a r e  f a c i l i t i e s .  
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Using the mode t o  r e c o n c i l e  d i f f e r e n c e s  among p a r t i c i p a n t s ,  we se lec ted  

the r a t i n g s  chosen most o f t e n  by s t a f f .  To reso lve  any remaining 

d iscrepancies and t o  ensure t h a t  the f i n a l  r a t i n g s  met w i t h  Department 

approval ,  we asked the bureau c h i e f  o f  each O f f i c e  t o  r a t e  the v i o l a t i o n s  

f o r  which there was no f  i rm consensus, and t o  review and approve those 

rankings selected by s t a f f  through consensus. 

Based on the f i n a l  r e s u l t s ,  we c l a s s i f i e d  a l l  superv isory  care and 

nurs ing  home v i o l a t i o n s  w i t h  a  t h ree ,  four  o r  f i v e  r a t i n g  as "ser ious"  

v i o l a t i o n s ,  and a l l  c h i l d  day care v i o l a t i o n s  w i t h  a  four  o r  f i v e  r a t i n g  

as "ser ious"  v i o l a t i o n s .  These s e v e r i t y  r a t i n g s  were app l i ed  t o  each 

documented v i o l a t i o n ,  a l though the ac tua l  ser iousness o f  the v i o l a t i o n  

i t s e l f  could vary depending on the s i t u a t i o n .  For example, one e x t r a  

ch i  I d  i n  a  room would no t  pose as ser ious  a  t h r e a t  t o  h e a l t h  and sa fe t y  

as a  room f u l l  o f  c h i l d r e n  w i t h  no a d u l t  supe rv i s i on .  L ikewise ,  a  nurse 

dea l ing  w i t h  one e x t r a  p a t i e n t  would no t  pose as ser ious  a  t h r e a t  t o  

hea l t h  and sa fe t y  as ten  p a t i e n t s  w i t h  no nurse a t  a l l .  To determine the 

ac tua l  s e v e r i t y  would r e q u i r e  a d e t a i l e d  review o f  each v i o l a t i o n .  

For the purpose o f  our s tudy ,  we e lec ted  t o  c l a s s i f y  r e g u l a t i o n s  

according t o  the normal s i t u a t i o n s  surveyors encounter du r i ng  inspec t ions  

and the l i k e l i h o o d  o f  a  v i o l a t i o n  t o  a f f e c t  a  ch i  I d  o r  r e s i d e n t ' s  h e a l t h  

and s a f e t y .  This  approach t o  r a t i n g  s e v e r i t y  l e v e l s  f o r  a n a l y s i s  i s  

comparable t o  the one used by the General Account ing O f f i c e  d u r i n g  i t s  

aud i t  o f  the Medicare-Medicaid program!" 

( 1 )  GAO r epo r t :  Medicare and M e d i c a i d  - S t r o n a e r  Enforcement o f  Nu rs i na  Home 

R e q u i r ~ m e n t s  Ne*, J u l y  1987 (GAO/HRO-87-113). 


