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SUMMARY 

The Board of Dispensing Opt ic ians  has  primary r e s p o n s i b i l i t y  f o r  

r egu la t ing  the  p r a c t i c e  of o p t i c a l  dispensing i n  Arizona. The d u t i e s  of 

t he  Board inc lude  eva lua t ing  a p p l i c a t i o n s  f o r  examination and l i c e n s u r e ,  

adminis te r ing  examinations, i s s u i n g  l i c e n s e s  and enac t ing  r u l e s  and 

r egu la t ions  concerning l i censed  d ispens ing  o p t i c i a n s  and r e g i s t e r e d  

appren t i ce  dispensing op t i c i ans .  

P r i o r  t o  1979 l e g i s l a t i v e  changes, t he  Board was comprised of f i v e  

dispensing o p t i c i a n s  appointed by the  Governor t o  s e rve  f ive-year  terms. 

Leg i s l a t i ve  changes expanded Board membership t o  seven i n d i v i d u a l s ;  f i v e  

d ispens ing  o p t i c i a n s  and two members r ep re sen t ing  t h e  gene ra l  publ ic .  

The Board and i t s  a c t i v i t i e s  a r e  funded through f e e s  charged f o r  

examinations and l i c e n s e s  i s sued .  Ten percent  of t h e  f e e s  received i s  

deposi ted i n  t he  S t a t e  General Fund; t he  remaining 90 percent  i s  used f o r  

Board opera t ions  wi th in  t h e  l i m i t s  of a n  annual  budget approved by the  

Leg i s l a tu re .  

Our review determined t h a t  t h e  r e g u l a t i o n  of o p t i c a l  dispensing i n  Arizona 

should be rev ised  and s u b s t a n t i a l l y  reduced. (page 9 )  I n  conjunct ion 

with t h i s  f i nd ing ,  our review revealed t h a t  s t a t u t o r y  changes a r e  needed 

i f  t h e  Board of Dispensing Opt ic ians  i s  t o  be continued. (page 55) 

Our review a l s o  revealed t h a t  t h e  examination process  of t he  Board i s  

a r b i t r a r y  and of ques t ionable  i n t e g r i t y .  (page 23) 

I n  a d d i t i o n ,  our  review d i sc losed  t h a t  improvements a r e  needed i n  t h e  

Board's complaint review process .  (page 37) 

Our review a l s o  d i sc losed  t h a t  ques t ionable  procedures  a r e  used t o  l i c e n s e  

dispensing o p t i c i a n s  by c r e d e n t i a l s .  (page 69) 



Our review revealed t h a t  improvements a r e  needed i n  t he  Board's 

record-keeping procedures.   a age 77 ) 

F i n a l l y ,  our  review revealed t h a t ,  a l though t h e  Board of Dispensing 

Opticians i s  i n  compliance wi th  S t a t e  law regarding pub l i c  n o t i c e ,  some 

improvements can be made. (page 85 )  

- I t  i s  recommended t h a t  cons ide ra t ion  be g iven  t o  t he  fol lowing 

a l t e r n a t i v e s :  

1. Revise s t a t u t e s  t o  r e q u i r e  l i c e n s u r e  of con tac t  l e n s  d ispensers  

only. 

2. E l imina te  r egu la t ion  of dispensing o p t i c i a n s  and the  Board of 

Dispensing Opticians.  

If r e g u l a t i o n  i s  continued, i t  i s  recommended t h a t  cons ide ra t ion  be given 

t o  t h e  following: 

1. A.R.S. $32-1682 be amended t o  al low acceptance of Opt ic ians  

Assoc ia t ion  of America (OAA) sco res  i n  Arizona i n  l i e u  of a  

l o c a l l y  prepared examination. 

2.  The Board slow t h e  frequency with which examination ques t ions  

c u r r e n t l y  a r e  repeated.  

3. The Board consider  con t r ac t ing  with examination expe r t s  t o  a s s i s t  

i n  t h e  p repa ra t ion  of examination quest ions.  

4 .  The Board e s t a b l i s h  and maintain b e t t e r  q u a l i t y  c o n t r o l  of 

examination ques t ions  and grading  procedures. 

5. Arizona Revised S t a t u t e s ,  T i t l e  32, chapter  15.1, be amended a s  

recommended on page 66. 



6. The Board of Dispensing Opt ic ians  e s t a b l i s h  s p e c i f i c  procedures 

f o r  the  i n v e s t i g a t i o n  and r e s o l u t i o n  of complaints.  These 

procedures should meet t h e  s tandards  of a  minimum i n v e s t i g a t i o n  

c i t e d  by t h e  L e g i s l a t i v e  Council. 

7. Amend t h e  s t a t u t e s  r e l a t i n g  t o  unl icensed personnel  t o :  

a )  r equ i r e  them t o  r e g i s t e r  a s  app ren t i ce s ,  b) provide f o r  

p e n a l t i e s  i f  they  commit a c t s  t h a t  a r e  unlawful f o r  l i c e n s e  

holders ,  and c )  de f ine  the  d u t i e s  of t h e i r  supe rv i so r s ,  o r  

8 .  Abolish appren t i ce  provis ions  and unl icensed exemptions. 

9. Provide f o r  t h e  r e g u l a t i o n  of o p t i c a l  es tabl ishments .  

10. Inc lude  p e n a l t i e s  f o r  s t a t u t o r y  v i o l a t i o n s  a t  a  l e v e l  

commensurate wi th  o t h e r  r egu la to ry  agencies .  

11. S p e c i f i c a l l y  d e f i n e  those  persons and e n t i t i e s  s u b j e c t  t o  

regula t ion .  

12. Provide t h e  Board wi th  t h e  s p e c i f i c  requirement t o  i n v e s t i g a t e  

every complaint. 

13. Provide t h e  Board with enforcement r e s p o n s i b i l i t i e s ,  i nc lud ing  

t h e  impos i t ion  of p e n a l t i e s  a g a i n s t  i n d i v i d u a l s  found g u i l t y  of 

providing substandard ca re  o r  performing inappropr i a t e  func t ions .  

14. The Board p e r i o d i c a l l y  review o t h e r  s t a t e s '  requirements t o  keep 

ab reas t  of o t h e r  s t a t e s '  s t a t u t e s .  

15. A.R.S. $32-1682, subsec t ion  D ,  be rev ised  t o  a l low OAA 

examinations t o  be used i n  l i e u  of  t h e  Board 's  l o c a l l y  prepared 

examinations t o  avoid a  poss ib l e  l e g a l  problem regarding use  of 

OAA examinations by o t h e r  s t a t e s .  

iii 



I n  add i t i on ,  i f  r e g u l a t i o n  is  continued, i t  i s  recommended t h a t  t h e  Board: 

1. E s t a b l i s h  a  records  management program t o  he lp  ensure  t h a t  i t s  

records  a r e  adequate a s  requi red  by S t a t e  law. To implement 

t h i s ,  t h e  Board should - 
a. Request l e g a l  a s s i s t a n c e  i n  e s t a b l i s h i n g  procedures t o  

document l e g a l  a c t i o n s  i n  Board minutes and t o  maintain 

those  records  necessary t o  support  Board proceedings. 

b. Follow recommended gu ide l ines  f o r  a  records  management 

program proposed by t h e  records  management cen te r .  

c.  Submit records  r e t e n t i o n  and d i s p o s a l  schedules  t o  t h e  

Di rec to r  of Library ,  Archives and Pub l i c  Records, a long wi th  

l is ts  of e s s e n t i a l  pub l i c  records ,  a s  requi red  by A.R.S. 

$41-1346 

2 .  Consider adopting the  methods used by o t h e r  Arizona r egu la to ry  

bodies  t o  encourage pub l i c  i npu t  and p a r t i c i p a t i o n  i n  t h e  

promulgation of r u l e s  and r egu la t ions  and development of 

l e g i s l a t i v e  proposa ls ,  and t h e  recommendations presented by t h e  

Attorney General and Ernes t  Gel lhorn,  former ASU College of Law 

dean. 

3. Send n o t i c e s  t o  l i c e n s e e s  and appren t i ce s  a t  l e a s t  annual ly  t o  

n o t i f y  them of  t h e  y e a r ' s  scheduled meetings. 



INTRODUCTION AND BACKGROUND 

The Off ice  of t h e  Auditor General has  conducted a  performance a u d i t  of t h e  

Board of Dispensing Opt ic ians ,  i n  response t o  a  January 30, 1980, 

r e s o l u t i o n  of t h e  J o i n t  L e g i s l a t i v e  Oversight Committee. This  performance 

a u d i t  was conducted a s  p a r t  of t he  Sunset review s e t  f o r t h  i n  Arizona 

- Revised S t a t u t e s  (A.R.s.) $541-2351 through 41-2379. 

Regulation of o p t i c a l  d i spens ing  began i n  Arizona i n  1956, wi th  t h e  

c r e a t i o n  of t he  S t a t e ' s  Board of Dispensing Opticians.  A t  t h e  time of i t s  

c rea t ion ,  the  Board was g iven  t h e  a u t h o r i t y  t o  examine, l i c e n s e  and 

r egu la t e  d ispens ing  o p t i c i a n s  f o r  t h e  purposes of he lp ing  t o  ensure t h e  

competency of d i spens ing  o p t i c i a n s  and prevent ing conduct on t h e i r  p a r t  

which would tend t o  harm t h e  v i s u a l  h e a l t h  of t h e  publ ic .  

Most of t he  o r i g i n a l  s t a t u t e s  p e r t a i n i n g  t o  t h e  Board remained i n  e f f e c t  

without major change u n t i l  1979, when t h e  fo l lowing  major changes 

occurred: t h e  a u t h o r i t y  ( b u t  n o t  t he  requirement) t o  r e g i s t e r  app ren t i ce  

d ispens ing  o p t i c i a n s ,  t h e  a d d i t i o n  of two pub l i c  members t o  t h e  Board and 

the  a b i l i t y  t o  apply t o  t h e  cou r t  f o r  i n j u n c t i v e  r e l i e f  i n  i n s t a n c e s  of 

v i o l a t i o n  of app ropr i a t e  s t a t u t e s .  

Curren t ly  t he  Board i s  charged wi th  the  fo l lowing  r egu la to ry  d u t i e s :  

- Examination of prospec t ive  l i censed  d ispens ing  o p t i c i a n s ,  

- Licensure by examination, app ren t i ce sh ip  and r e c i p r o c i t y  of 

q u a l i f i e d  d ispens ing  op t i c i ans ,  

- R e g i s t r a t i o n  of those  i n d i v i d u a l s  who wish t o  become appren t i ce  

d ispens ing  o p t i c i a n s ,  

- I n v e s t i g a t i o n  and r e s o l u t i o n  of v i o l a t i o n s  and complaints  a g a i n s t  

l i censed  d ispens ing  o p t i c i a n s  and suspected unl icensed a c t i v i t y ,  

and 

- Promulgation of r u l e s  and r e g u l a t i o n s  and proposa ls  f o r  s t a t u t o r y  

amendment t o  p r o t e c t  t h e  pub l i c  e f f e c t i v e l y .  



The Board i s  comprised of seven members, of whom f i v e  a r e  l i censed  

d ispens ing  o p t i c i a n s  and two r ep resen t  t h e  consuming publ ic .  The 

S t a t e  Boards Adminis t ra t ive  Off ice ,  Department of Administrat ion,  

provides c l e r i c a l  a s s i s t a n c e  t o  t h e  Board. 

The Board 's  budget remained s t a b l e  from f i s c a l  yea r s  1976-77 through 

1978-79, r e f l e c t i n g  a n  unvarying l e v e l  of  Board a c t i v i t y .  I n  f i s c a l  

y e a r  1979-80 t h e  numbers of l i censed  d ispens ing  o p t i c i a n s ,  

complaints received and hear ings  increased .  

Table 1 con ta ins  a summary of s e l e c t e d  a c t u a l  and es t imated  workload 

measures f o r  f i s c a l  y e a r s  1976-77 through 1981-82. Table 2 

summarizes t h e  Board 's  r e c e i p t s  and expendi tures  f o r  t h e  same t ime 

period.  

TABLE 1 

ACTUAL WORKLOAD MEASURES FOR THE ACTIVITIES OF 
THE BOARD OF DISPENSING OPTICIANS FROM FISCAL 

YEARS 1976-77 THROUGH 1979-80 AND ESTIMATED 
MEASURES FOR FISCAL YEARS 1980-81 AND 1981-82 

Actual  Measures Estimated Measures 
1976-77 1977-78 1978-79" 1979-80" 1980-81" 1981-82" a 

Applicants  f o r  examination 62 5 5 6 6 62 6 5 70 
Examinations administered 59 5 5 6 3 118** N/A N/ A 
New l i c e n s e s  i ssued  38 38 43 39"" 4 5 50 
Licenses renewed 243 277 290 366 400 440 
Complaints received 4 5 '3 12 20 2 8 

a 
Informal hear ings  he ld  1 2 3 12 18 22 
Formal hear ings  held 4 1-2 1-2 

* Source: Schedule 4 of t he  budget reques t  from t h e  Board f o r  f i s c a l  
y e a r s  1978-79 through 1981-82. 

** Source: In te rv iew wi th  Board recording s e c r e t a r y ,  A p r i l  20, 1981. 



TABLE 2 

ACTUAL FULL-TIME EQUIVALENT EMPLOYEES, RECEIPTS AND 
EXPEND1 TURES FOR FISCAL YEARS 1976-77 THROUGH 1979-80 

AND ESTIMATES FOR FISCAL YEARS 1980-81 AND 1981-82" 

Number of fu l l - t ime  
equiva len t  p o s i t i o n s  

Receipts:  
Balance from previous 
years  

8 
Appropriat ion (90 
percent of t o t a l  
cur ren t  y e a r  r e c e i p t s )  

T o t a l  

Expenditures 
Employee s a l a r i e s  

P ro fe s s iona l  and 
ou t s ide  s e r v i c e s  

Travel  : 
In-Sta te  
Out-of-State 

Other opera t ing  

Equipment 

T o t a l  

Surplus 

Actual  Amounts Estimated Amounts 
1976-77 1977-78 1978-79 1979-80 1980 -81 1981-82 

* Source: Schedule 4 of t h e  budget r eques t  from t h e  Board f o r  f i s c a l  
y e a r s  1978-79 through 1981-82. 

** Not a v a i l a b l e  
*** Source: S t a t e  of Arizona Annual Budget: L e g i s l a t i v e  S t a f f  Analys is  

and Recommendations, 1979-80 and 1981-82. 
I) **** Unreconcilable d i f f e r e n c e  between beginning balance of 1978-79 and 

su rp lus  of  p r i o r  year .  



The Auditor  General expresses  g r a t i t u d e  t o  t h e  members of t h e  Board of 

Dispensing Opt ic ians  and t h e  employees of t h e  S t a t e  Boards Administrat ive 

Office f o r  t h e i r  coopera t ion ,  a s s i s t a n c e  and cons ide ra t ion  during t h e  , 
course of t h e  a u d i t .  



SUNSET FACTORS 

Nine f a c t o r s  were reviewed t o  a i d  i n  t h e  process  of determining i f  t h e  

Board of Dispensing Opt ic ians  should be continued o r  te rmina ted ,  i n  

accordance with A.R.S. $41-2354, subsec t ion  D. 

SUNSET FACTOR: OBJECTIVE AND PURPOSE 

I N  ESTABLISHING THE BOARD 

The i n t e n t  of t he  L e g i s l a t u r e  i n  e s t a b l i s h i n g  t h e  Board of Dispensing 

Opt ic ians  i s  s t a t e d  i n  A.R.S. $32-1673, which g r a n t s  t h e  Board power t o  

"prescr ibe  and enforce r u l e s  and regulations. . .which h e l p  t o  a s s u r e  t h e  

competency of d i spens ing  o p t i c i a n s  and prevent  conduct on t h e i r  p a r t  which 

would tend t o  do harm t o  t h e  v i s u a l  h e a l t h  of t he  publ ic . "  

I n  a d d i t i o n ,  t h e  Board has  s t a t e d  i t s  goa l  t o  be " insur ing . .  . [ t o  t h e  

publ ic ]  t h e  h ighes t  p o s s i b l e  q u a l i t y  of o p t i c a l  d i spens ing  serv ices ."  

Fu r the r ,  t h e  Board r ecen t ly  ou t l i ned  t h e  fol lowing ob jec t ives :  

Licensure - ". . . to con t inua l ly  l i c e n s e  q u a l i f i e d  
d ispens ing  op t i c i ans . "  

Continuing Education - " . . . to  ensure t h a t  l i c e n s e e s  
cont inue t o  r ece ive  educa t ion  d i r e c t l y  r e l a t e d  t o  t h e  
p r a c t i c e  of o p t i c a l  dispensing."  

Consumer Complaints - "...to handle consumer complaints 
w i th in  t h e  l i m i t a t i o n s  of ou r  s t a t u t e s . "  

Regulat ion - " . . . to  oversee the  a c t i o n s  of t he  
l i c e n s e e s  a s  requi red  by [our  s t a t u t e s ] . .  ." 



SUNSET FACTOR: THE DEGREE TO WHICH THE BOARD 

HAS BEEN ABLE TO RESPOND TO THE NEEDS OF THE PUBLIC 

AND THE EFFICIENCY WITH WHICH I T  HAS OPERATED 

The a b i l i t y  of the  Board t o  respond t o  the  needs of the  publ ic  has been 

impaired by unclear  s t a t u t o r y  au thor i ty  and inadequate i n v e s t i g a t i o n  of 

complaints. ( s e e  pages 37 and 55 f o r  reviews of these  i s sues . )  

The Board appears t o  be operat ing e f f i c i e n t l y  i n  t h a t  expenditures f o r  

each l i censee / reg i s t r an t  has remained a t  approximately $30.50 from f i s c a l  

year  1977-78 through 1980-81. During t h i s  time, the  number of 

l i c e n s e e s / r e g i s t r a n t s  increased from 315 t o  392 ( a n  increase  of 24 

percent) . 

SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD 

HAS OPERATED WITHIN THE PUBLIC INTEREST 

Regulation of dispensing op t i c i ans  under current  s t a t u t e s  and p r a c t i c e s  

appears not  t o  be wi th in  the  public  i n t e r e s t .  Our review revealed tha t :  

1) r i s k  t o  the  v i s u a l  hea l th  of the  public  from the  dispensing of 

eyeglasses does not  appear t o  warrant l i censure ,  and 2 )  b e n e f i t s  of 

regula t ing  eyeglass dispensing do not outweigh p o t e n t i a l  adverse e f f e c t s .  

I n  addi t ion ,  the  manner i n  which the  Board prepares and administers  

l icensure  examinations r a i s e s  se r ious  quest ions regarding the  v a l i d i t y  of 

the  e n t i r e  process of regula t ing  dispensing opt ic ians .  ( s e e  pages 9 

and 23 ) 

SUNSET FACTOR: THE EXTENT TO WHICH 

RULES AND REGULATIONS PROMULGATED BY THE BOARD 

ARE CONSISTENT WITH THE LEGISLATIVE MANDATE 

The r u l e s  and regula t ions  of the  Board appear t o  be cons i s t en t  with 

l e g i s l a t i v e  mandate wi th in  the  c o n s t r a i n t s  of cu r ren t ,  unclear  s t a t u t o r y  

author i ty .  ( s e e  page 55) 



SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD 

HAS ENCOURAGED INPUT FROM THE PUBLIC 

BEFORE PROMULGATING ITS RULES AND REGULATIONS 

AND THE EXTENT TO WHICH I T  HAS INFORMED THE PUBLIC 

AS TO ITS ACTIONS AND THEIR EXPECTED IMPACT ON THE PUBLIC 

Our review revealed t h a t ,  a l though t h e  Board complies wi th  s t a t u t o r y  

requirements regarding pub l i c  n o t i c e  concerning i t s  r egu la to ry  a c t i v i t i e s ,  

improvements can be made. A survey by t h e  Auditor  General  of l i censed  

dispensing o p t i c i a n s  demonstrated t h a t  55 percent  of t h e  l i c e n s e e s  

surveyed were no t  informed r e g u l a r l y  of proposed Board ac t ions .  ( s e e  

page 87)  

SUNSET FACTOR: THE EXTENT TO WHICH 

THE BOARD HAS BEEN ABLE TO INVESTIGATE AND RESOLVE 

COMPLAINTS THAT ARE W I T H I N  ITS JURISDICTION 

Our review revealed t h a t  t h e  l a c k  of d i s c i p l i n a r y  a c t i o n  imposed by t h e  

Board wi th  regard t o  consumer complaints  and Board - in i t i a t ed  complaints 

r a i s e s  s e r i o u s  ques t ions  regard ing  t h e  ~ o a r d ' s  a b i l i t y  t o  r e g u l a t e  o p t i c a l  

dispensing e f f e c t i v e l y .  I n  a d d i t i o n ,  t h e  Board has  no t  i nves t iga t ed  

numerous complaints  s u f f i c i e n t l y  o r  imposed s u f f i c i e n t l y  severe  

p e n a l t i e s .  ( s e e  page 37) 

SUNSET FACTOR: THE EXTENT TO WHICH THE ATTORNEY GENERAL 

OR ANY OTHER APPLICABLE AGENCY OF STATE GOVERNMENT 

HAS THE AUTHORITY TO PROSECUTE ACTIONS 

UNDER ENABLING LEGISLATI ON 

The Board of Dispensing Op t i c i ans  and t h e  Attorney General  a r e  cons t ra ined  

by unc lea r  s t a t u t o r y  a u t h o r i t y  i n  t h e i r  a b i l i t y  t o  e f f e c t i v e l y  r e g u l a t e  

the  o p t i c a l  dispensing p ro fe s s ion  i n  Arizona, i n  t h a t  inadequate  pena l ty  

p rov i s ions  and t h e  presence of many occupat iona l  c a t e g o r i e s  impede 

e f f e c t i v e  r egu la t ion ,  t h e r e  i s  no s t a t u t o r y  p rov i s ion  f o r  t h e  r e g u l a t i o n  

of o p t i c a l  es tab l i shments ,  and most complaints a r e  submitted aga ins t  

o p t i c a l  d i spens ing  personnel  o r  o rgan iza t ions  t h a t  a r e  no t  regula ted .  

( s e e  page 55) 



SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD 

HAS ADDRESSED DEFICIENCIES I N  ITS ENABLING STATUTES 

WHICH PREVENT I T  FROM FULFILLING 

ITS STATUTORY MANDATE 

During the  1981 L e g i s l a t i v e  se s s ion ,  t he  Board proposed l e g i s l a t i o n  t o  

amend i t s  enabl ing  s t a t u t e s  t o  a l low,  among o t h e r  minor changes, l i c e n s u r e  

examinations administered by t h e  Opt ic ians  Assoc ia t ion  of America i n  l i e u  

of t h e  State-administered examination. The proposed l e g i s l a t i o n  was 

defeated.  

SUNSET FACTOR: THE FXTENT TO WHICH 

CHANGES ARE NECESSARY I N  THE LAWS OF THE BOARD 

TO ADEQUATELY COMPLY WITH THE FACTORS 

LISTED I N  THIS SUBSECTION 

Our review found t h a t  numerous s t a t u t o r y  changes a r e  needed f o r  t h e  Board 

t o  comply more adequately wi th  t h e  f a c t o r s  l i s t e d  i n  t h i s  subsect ion.  

( s ee  pages 9 ,  23, 37 and 55)  



FINDING I 

THE F3GULATION OF DISPENSING OPTICIANS AND WLATED OCCUPATIONS SHOULD BE 

REVISED AND SUBSTANTIALLY REDUCED. 

Under Arizona law those  persons who a r e  l i c e n s e d  by t h e  Board of 

Dispensing Opt ic ians  may: 1 )  d i spense  eyeg la s ses ,  con tac t  l e n s e s ,  

a r t i f i c i a l  eyes and o t h e r  o p t i c a l  devices  on w r i t t e n  p r e s c r i p t i o n  from a  

l i censed  phys ic ian  o r  op tome t r i s t ,  and 2 )  reproduce e x i s t i n g  eyeglasses  

o r  con tac t  l enses  without p r e s c r i p t i o n .  I n  a d d i t i o n ,  Arizona law a l lows  

both appren t i ce  d ispens ing  o p t i c i a n s  and unl icensed o p t i c a l  d i spense r s  t o  

perform s i m i l a r  func t ions  under t he  supe rv i s ion  of a  l i censed  d ispens ing  

o p t i c i a n ,  op tometr i s t  o r  phys ic ian .  Our review of t h e  Board revealed t h a t  

t he  degree of r e g u l a t i o n  over  d ispens ing  o p t i c i a n s  and r e l a t e d  occupat ions 

should be s u b s t a n t i a l l y  rev ised  and reduced i n  t h a t :  

- The p o t e n t i a l  r i s k  t o  t h e  consuming pub l i c  regard ing  t h e  

d ispens ing  of eyeg la s ses  does no t  appear t o  warrant l i censu re ,  

- A p o t e n t i a l  nega t ive  e f f e c t  on the  economic well-being of t h e  

pub l i c  e x i s t s  due t o  unnecessary r egu la t ion ,  

- Arizona i s  one of only 19 s t a t e s  t h a t  l i c e n s e  d ispens ing  

o p t i c i a n s ,  and 

- The b e n e f i t s  of l i c e n s u r e  do not  c l e a r l y  outweigh p o t e n t i a l  

adverse e f f e c t s .  

Arizona S t a t u t e s  

A.R.S. $$32-1671 through 32-1699 provide t h a t  l i censed  d ispens ing  

o p t i c i a n s  may: 1 )  d i spense  eyeglasses ,  con tac t  l e n s e s ,  a r t i f i c i a l  eyes 

and o t h e r  o p t i c a l  devices  on w r i t t e n  p r e s c r i p t i o n  from a l i censed  

phys ic ian  o r  op tome t r i s t ,  and 2 )  reproduce eyeglasses  o r  con tac t  l e n s e s  

without p r e s c r i p t i o n  provided t h e r e  i s  no change i n  t h e  p r e s c r i p t i o n .  



The d ispens ing  o p t i c i a n s  law a l s o  a l lows  two o t h e r  c a t e g o r i e s  of  o p t i c a l  

d i spensers  t o  perform s i m i l i a r  func t ions  under t h e  d i r e c t  supe rv i s ion  of a  

l i censed  phys ic ian ,  op tometr i s t  o r  d i spens ing  op t i c i an :  

- A.R.S. $32-1682 subsec t ion  E r e q u i r e s  t h a t  "any person d e s i r i n g  

t o  work a s  a n  appren t i ce  d ispens ing  op t i c i an"  must o b t a i n  a  

c e r t i f i c a t e  of r e g i s t r a t i o n  from t h e  Board. An apprent ice  

dispensing o p t i c i a n  i s  def ined  by A.R.S. $32-1671 paragraph 1 a s  

"a  person engaged i n  t h e  s tudy  of o p t i c a l  d i spens ing  under the 

i n s t r u c t i o n  and d i r e c t  superv is ion  of a d ispens ing  o p t i c i a n ,  

phys i c i an  o r  op tometr i s t  l i c ensed  i n  t h i s  s t a t e . "  

- A.R.S. $32-1691 exempts unl icensed o p t i c a l  d i spense r s  from the  

p rov i s ions  of  t h e  d ispens ing  o p t i c i a n s  law, provided they  work 

under t h e  d i r e c t  supe rv i s ion  o f ,  and exc lus ive ly  f o r ,  a  l i censed  

phys ic ian ,  op tometr i s t  o r  d i spens ing  o p t i c i a n  and do n o t  hold 

themselves ou t  t o  t h e  pub l i c  a s  a  d i spens ing  o p t i c i a n  o r  

app ren t i ce  dispensing op t i c i an .  

A s  of December 31, 1980, t h e r e  were 383 d ispens ing  o p t i c i a n s  and 141 

r e g i s t e r e d  appren t i ce  d ispens ing  o p t i c i a n s  i n  Arizona. 

Evidence Demonstrates t h e  Need t o  Reduce 

and Revise Op t i ca l  Dispensing Regulat ion 

Our review revealed t h a t  t h e  cu r r en t  degree of r e g u l a t i o n  does n o t  appear  

t o  be app ropr i a t e ,  g iven  t h a t :  

- L i t t l e  evidence e x i s t s  t o  support t h e  content ion  t h a t  phys ica l  

harm can  r e s u l t  from t h e  d ispens ing  of eyeglasses ,  

- Sunset l e g i s l a t i o n  a u d i t  r e p o r t s  from o t h e r  s t a t e s  i n d i c a t e  a  

poss ib l e  degree of harm t o  t h e  pub l i c  from dispens ing  contac t  

l enses  and a r t i f i c i a l  eyes,  and 

- The b e n e f i t s  of l i c e n s i n g  d ispens ing  o p t i c i a n s  do no t  c l e a r l y  

outweigh any p o t e n t i a l  adverse e f f e c t s .  



Licensing i s  the  most extreme form of s t a t e  occupat iona l  r egu la t ion .  I n  

March 1978, t h e  Council  of S t a t e  Governments* publ ished Occupational 

Licensing: Ques t ions  a  L e g i s l a t o r  Should Ask. I n  t h i s  p u b l i c a t i o n  

l i c e n s i n g  i s  def ined  a s :  

". . .a p rocess  by which a n  agency o r  government g r a n t s  
permission t o  a n  i n d i v i d u a l  t o  engage i n  a  given 
occupation upon f i n d i n g  t h a t  t h e  app l i can t  has  a t t a i n e d  
t h e  minimal degree of competency requi red  t o  ensure 
t h a t  the  pub l i c  h e a l t h ,  s a f e t y ,  and we l f a re  w i l l  be 
reasonably we l l  p ro tec ted .  

"Licensing makes i t  i l l e g a l  f o r  anyone who does no t  
hold a  l i c e n s e  t o  engage i n  t h e  occupat ion,  p ro fe s s ion ,  
t r a d e ,  e t c . ,  covered by t h e  s ta tu te . . . . "  

According t o  t h e  Montana Of f i ce  of t h e  L e g i s l a t i v e  Auditor  i n  i t s  1978 

pub l i ca t ion  e n t i t l e d  A l t e r n a t i v e  Methods of Regulat ing P ro fe s s ions ,  

Occupations, and I n d u s t r i e s ,  t h e r e  a r e  seven methods of  s t a t e  occupat iona l  

r egu la t ion .  

These methods of occupat iona l  r e g u l a t i o n  range from t h e  most extreme, 

l i c e n s i n g ,  t o  t h e  l e a s t  extreme, no r egu la t ion .  The a p p r o p r i a t e  method of 

r e g u l a t i o n  f o r  a  p a r t i c u l a r  occupat ion i s  dependent upon t h e  s e v e r i t y  of 

p o t e n t i a l  phys i ca l  o r  f i n a n c i a l  harm incompetent o r  unscrupulous 

p r a c t i t i o n e r s  may i n f l i c t  upon the  gene ra l  publ ic .  The more severe  t h e  

p o t e n t i a l  f o r  harm i s  t o  t h e  pub l i c ,  t h e  more extreme t h e  app ropr i a t e  

method of s t a t e  r egu la t ion .  Conversely, t he  l e s s  s eve re  t h e  p o t e n t i a l  f o r  

harm i s  t o  t h e  pub l i c ,  t h e  l e s s  extreme t h e  app ropr i a t e  method of s t a t e  

regula t ion .  

The seven a l t e r n a t i v e  methods of s t a t e  occupat iona l  r e g u l a t i o n  a r e  l i s t e d  

below i n  o rde r  from t h e  most extreme t o  t h e  l e a s t  extreme: 

* The Council  o f  S t a t e  Governments i s  a  j o i n t  agency of s t a t e  
governments - c r e a t e d ,  supported and d i r e c t e d  by them. I t  conducts 
research  on s t a t e  programs and problems; main ta ins  a n  informat ion  
s e r v i c e  a v a i l a b l e  t o  s t a t e  agencies ,  o f f i c i a l s ,  and l e g i s l a t o r s ;  
i s s u e s  a  v a r i e t y  of pub l i ca t ions ;  a s s i s t s  i n  s t a t e -Fede ra l  l i a i s o n ;  
promotes r eg iona l  and s t a t e - l o c a l  cooperat ion;  and provides  s t a f f  f o r  
a f f i l i a t e d  organiza t ions .  



Licensing The g ran t ing  by some government a u t h o r i t y  of a r i g h t  
o r  permission t o  c a r r y  on a  bus iness  o r  do a n  a c t  
which would otherwise be i l l e g a l .  The e s s e n t i a l  
elements of l i c e n s i n g  a r e  t h e  s t i p u l a t i o n  of 
circumstances and i n d i v i d u a l  p r e r e q u i s i t e s  under which 
permission t o  perform a n  otherwise prohib i ted  a c t i v i t y  
may be granted  and t h e  a c t u a l  de te rmina t ion  of 
permission i n  s p e c i f i c  i n s t ances .  The l a t t e r  func t ion  
i s  gene ra l ly  a n  admin i s t r a t i ve  r e s p o n s i b i l i t y  and 
inc ludes  rule-making a u t h o r i t y  by some e n t i t y .  
Licensing may a l s o  c r e a t e  a  mechanism f o r  monitoring 
a n  occupat ion o r  p ro fe s s ion  on a n  ongoing bas i s .  This  
may e n t a i l  enforcement d e c i s i o n s  made during complaint 
ad jud ica t ion ,  pe r iod ic  i n s p e c t i o n s  o r  i nves t iga t ions .  
Licensing a l s o  provides a  "po l i ce  e f f e c t "  over  t he  
regula ted  p ro fe s s ion ,  t r a d e  o r  i ndus t ry .  

P r a c t i c e  
R e s t r i c t i o n  - D i f f e r s  from l i c e n s i n g  i n  t h a t  t h e r e  i s  no need f o r  an  

i n t e r i m  body wi th  t h e  gene ra l  a u t h o r i t y  t o  promulgate 
r u l e s  and r egu la t ions ,  and no s p e c i f i c  mechanism f o r  
monitoring t h e  p ro fe s s ion ,  t r a d e  o r  i ndus t ry  on an  
ongoing bas i s .  

Reserve of T i t l e  - Any member of the  pub l i c ,  who d e s i r e s ,  could 
p a r t i c i p a t e  i n  t h e  regula ted  occupation. However, the  
t i t l e s  of " c e r t i f i e d , "  " l icensed"  o r  " r eg i s t e r ed"  
would be reserved by law f o r  on ly  those  who have met 
c e r t a i n  s t a t u t o r y  requirements.  The s t i p u l a t i o n  of 
i n d i v i d u a l  p r e r e q u i s i t e s  would be s e t  by the  
l e g i s l a t u r e .  Requirements such a s  examination o r  
educa t ion  may be imposed. An admin i s t r a t i ve  body 
a t tached  t o  a s t a t e  agency o r  department may a l s o  be 
necessary.  

Limited S t a t u t o r y  
Regulat ion - S t a t e  r e g u l a t i o n  of an  occupat ion v i a  s t a t u t e s  which 

s p e c i f y  c e r t a i n  requirements.  Under t h i s  a l t e r n a t i v e ,  
t h e  s t a t e  would s t a t u t o r i l y  r e q u i r e  a n  i n d i v i d u a l  t o  
comply wi th  c e r t a i n  measures t o  p r o t e c t  t h e  publ ic .  
These measures inc lude  requirements such a s  bonding, 
e r r o r s  and omissions insurance ,  o r  a  recovery fund 
which would monetar i ly  p r o t e c t  t h e  pub l i c  i n  t h e  case  
of harm o r  l o s s  through erroneous ac t ions .  



R e g i s t r a t i o n  - Allows persons p r a c t i c i n g  i n  a  p ro fe s s ion ,  t r a d e  o r  
i n d u s t r y  t o  r e g i s t e r  with t h e  s t a t e ,  p r i v a t e  o r  
p ro fe s s iona l  a s soc i a t ion .  This  a l t e r n a t i v e  provides 
t h e  pub l i c  wi th  a  l i s t  of r e g i s t e r e d  i n d i v i d u a l s  but  
provides no assurance  of t he  competency of t he  
ind iv idua l s .  Nonregis tered i n d i v i d u a l s  may 
p a r t i c i p a t e  i n  t h e  regula ted  p ro fe s s ion ,  t r a d e  o r  
i n d u s t r y  . 

C e r t i f i c a t i o n *  - Requires  no s t a t e  involvement. The p ro fe s s ion ,  t r a d e  
o r  i n d u s t r y  i s  respons ib le  f o r  c e r t i f i c a t i o n  
requirements and procedures.  C e r t i f i c a t i o n  a c t s  a s  a n  
i d e n t i f i c a t i o n  measure only ,  i n d i c a t i n g  t h a t  t he  
i n d i v i d u a l  has  complied with c e r t a i n  requirements.  

No Regulat ion - No r e g u l a t i o n  by t h e  s t a t e  o r  d i r e c t  r egu la t ion  by the  
p ro fe s s ion ,  t r a d e  o r  indus t ry .  

P ro fe s s iona l  and O c c u ~ a t i o n a l  

Regulat ion i n  Arizona 

I n  Arizona 95 p r o f e s s i o n a l  and occupat iona l  a r e a s  a r e  regula ted .  

P r a c t i t i o n e r s  i n  81 (85 pe rcen t )  of t h e  p ro fe s s ions  and occupat ions a r e  

l i censed ;  12 (13 percent )  have reserved t i t l e s ;  and two (two pe rcen t )  a r e  

r e g i s t e r e d .  Table 3 l i s t s  t h e  type  of r e g u l a t i o n  f o r  each of t hese  95 

p ro fe s s ions  and occupations. 

* The Council of S t a t e  Governments d e f i n e s  c e r t i f i c a t i o n  a s  a  form of 
r e g u l a t i o n  which g r a n t s  r ecogn i t i on  t o  i n d i v i d u a l s  who have met 
predetermined q u a l i f i c a t i o n s  s e t  by a  s t a t e  agency. Only those who 
meet t he  q u a l i f i c a t i o n s  may l e g a l l y  u s e  t h e  des igna ted  t i t l e .  
However, n o n c e r t i f i e d  i n d i v i d u a l s  may o f f e r  s i m i l i a r  s e r v i c e s  t o  t h e  
pub l i c  a s  long a s  they  do no t  desc r ibe  themselves a s  " c e r t i f i e d . "  For 
our purposes we have c l a s s i f i e d  t h i s  method of occupat iona l  r e g u l a t i o n  
a s  "Reserve of T i t l e . "  



.: r:r.i tt.c t. 

Xt:orney s t  Law 
Sa rae r  
i t ; r o p r a c t o r  
Co--etolop:ist 
:e1:t31 Hygienist 
f e n t a l  Laboratory  Technic ian  
E r n t i s t  
Ler.:urist 
Poctor  of Medicine 
L'?,:nlrner 
Pr.6inec.r 
f i r x e r  Xsver 

'" ?ur.eral D i n c t o r  
Geologis t  
Hs i r  S t y l i s t  
Ysn lcu r i s t  
: ;aturopath 
C p t c e e t r i s t  
Csreopath Phys i c i an  and Surgeon 
P?..srnacist 
P:-.anacist  I n t e r n  
?h;sical The rap i s t  
T o 4 i a t r i s t  
2z:is:ered Nurse 
Ve te r ina r i an  

-REGISTRATION- 
S tuden t  I n t e r n  o r  Resident*' 

-RESERVE OF TITLE- 
Assayer 
C e r t i f i e d  Fub l i c  Accountant 
Cos~e to log i s t****  
Pkys i c i an ' s  A s s i s t a n t  
P r a c t i c a l  Nurse 
Psycho log i s t  
Pub l i c  Accountant 
Surveyor  
"ether. Adminis t ra t ive  O f f i c e r  

A<r l c3 l tu r r  Pes t  Control Advisor 
.4mbulance j e r v l c e  
aox i rg  and Id re s t l i ng  Personnel  
Cemetery a roke r  
Cexetery Salesman 
C i t r u s  a roke r  
C i t r u s  Cor-xss ion Merch3nt 
C i t r u s  Dealer  
C i t r u s  Packer 
C i t r u s  Sh ippe r  
C o l l e c t i o n  Agencies 
Con t r ac to r  
Court Repor ter  
DISPENSING OPTICIAN 
Egg Dealer  
Egg Xanufac tu re r  
Egg Producer  
Escrow Agent 
Hay Broker o r  Dealer  
Hea r i r z  Aid Dispenser  
Insurance  Agent 
Insurance  Ad jus t e r  
Insurance  a r o k e r  
Insurance  S o l i c i t o r  
Neat P roces so r ,  Wholesaler o r  Jobber  
Xidwife 
lIanufactured Housing 

Broker 
Dealer  
I n s t a l l e r  
I ,Ianufacturer 

Mortgage S roke r  
l o t o r  C a r r i e r  T r a n s p o r t a t i o n  Agentif* 
Hotor Vehic le  Dealer  and Wrecker 
Xotor Vehic le  Operator  and Chauffeur 
Polygraph Examiner 
Polygraph I n t e r n  
P r i v a t e  I n v e s t i g a t o r  
P r i v a t e  S e c u r i t y  Guard S e r v i c e  

P r i v a t e  S e c u r i t y  Guard 
P r i v a t e  Techn ica l  o r  Business  School 
P r i v s t e  T e c h r i c a l  o r  Business  School Aqent 
P ro fe s s iona l  Dr ive r  T r a i n i n g  School  

InstructorX**** 
Fubl ic  Weighmaster 
Racing O f f i c i a l s  and Pe r sonne l  
Radiologic  Technologis t  
Real E s t a t e  Broker 
Real E s t a t e  Salesman 
S e c u r i t i e s  Dea l e r  and Salesman 
S t r u c t u r a l  P e s t  Control  
S t r u c t u r a l  Commercial App l i ca t i on  
Taxidermis t  
Trapper  and Guide 
Weight and Measure Serviceman 
Weights and Measures S e r v i c e  Agencies 

-REGISTRATION- 
APPRENTICE DISPEllSINC OPTICIAN 

-RESERVE OF TITLE- 
Ambulance Dr ive r  and At tendant  
Emergency Medical Technic ian  
Publ ic  School Teacher.  Admin i s t r a t i ve  O f f i c e r  

" a t n t e r ' s  Seventh New C o l l e q i a t e  D ic t i ona ry  d e f i n e s  a  p r o f e s s i o n  a s :  "a c a l l i n g  
requiring spec ln l i zed  knowledge and o f t e n  long and i n t e n s i v e  academic 
p repa ra t i on . "  

" Studen t  i n t e r n s  o r  r e s i d e n t s  must nee t  sininrun requirements  i n  a d i i t i o n  t o  
r e g l s t e r l n g .  

.*. Sepenled e f f e c t i v e  J u l y  1 ,  1982. 

'"* Cosmetoloqivts  p r a c t i c i n g  wi thout  conpenaat ion have a  reserved t i t l e .  
**-* Xust ke l i c ensed  on ly  i f  cornpensatLon i s  receiveti  f o r  the s e r v i c e .  



L i t t l e  Evidence of Phys i ca l  Harm 

During the  f ive -yea r  per iod between January 1, 1976, and December 31, 

1980, t h e  Board received only 96 complaints.  Of t h e s e ,  only f i v e  involved 

a l l e g a t i o n s  of poss ib l e  v i s u a l  harm. Of these  f i v e ,  t h r e e  involved t h e  

d ispens ing  of eyeglasses .  An a n a l y s i s  of t h e s e  complaints  revea led  t h a t  

a l l  t h r e e  were i n i t i a t e d  a g a i n s t  an  o p t i c a l  company and t h a t  o p t i c a l  

companies a r e  not  s u b j e c t  t o  r e g u l a t i o n  under t h e  d ispens ing  o p t i c i a n s  

law. ( s e e  page 65)  Following i s  a  d e s c r i p t i o n  of t h e s e  complaints:  

CASE 1 

The complainant a l l eged  t h a t  t h e  o p t i c a l  company was t ak ing  a n  excess ive  

amount of t ime t o  provide h e r  wi th  t h e  eyeglasses  she  had ordered. The 

p o s s i b i l i t y  of v i s u a l  harm was a l l e g e d  i n  t h a t  t h e  complainant had " the  

beginning of a  c a t a r a c t "  and t h e  l a c k  of eyeglasses  w a s  causing h e r  

"considerable  s t r a i n  and inconvenience." Board records  i n d i c a t e  t h e  

o p t i c a l  company de l ive red  t h e  g l a s s e s  approximately f o u r  months a f t e r  they 

were ordered. However, Board f i l e s  con ta in  no record of t h e  f i n a l  

d i s p o s i t i o n  of t h e  complaint. 

CASE 2 

The complainant requested a refund from an  o p t i c a l  company f o r  

u n s a t i s f a c t o r y  g l a s ses .  The complainant s t a t e d  i n  a  l e t t e r  t h a t  t he  

o p t i c a l  es tab l i shment  d id  not  f i l l  h e r  p r e s c r i p t i o n  f o r  eyeglasses  

c o r r e c t l y .  When s h e  t r i e d  t o  u se  t h e  g l a s s e s ,  s h e  "had t o  r e t u r n  them 

because they b lur red  and d i s t o r t e d  my v i s i o n ,  caused headaches and p a i n f u l  

eyeba l l s ,  a s  we l l  a s  t h e  danger of my f a l l i n g ,  a s  I walk wi th  some 

d i f f i c u l t y . "  



The complainant f u r t h e r  explained: 

"In f i l l i n g  my p r e s c r i p t i o n ,  [ t h e  o p t i c a l  company] 
f a i l e d  t o  u s e  t h e  c o r r e c t  base curve,  a s  was found t o  
be t h e  case  when I re turned  t o  my ophthalmologist  t o  
g e t  t h e  p r e s c r i p t i o n  checked....Reexamination proved 
the  p r e s c r i p t i o n  t o  be c o r r e c t ,  and [ t h e  
ophthalmologist]  s t a t e d  t h e  base curve had been changed 
a t  t h e  labora tory .  He n o t i f i e d  [ the  o p t i c a l  company] 
t o  t h a t  e f f e c t . "  

Fu r the r ,  t he  complainant i nd ica t ed  t h a t  t he  o p t i c a l  es tab l i shment  claimed 

i t  was unable t o  f i l l  h e r  ~ r e s c r i ~ t i o n  "with t h e  c o r r e c t  base curve." 

Board records  i n d i c a t e  t h e  complainant received a refund f o r  t h e  g l a s s e s  

from t h e  management of t h e  o p t i c a l  company. 

CASE 7 

Complainant repor ted  t h a t  h i s  eyes  and f a c e  became i r r i t a t e d  due t o  poor 

q u a l i t y  frames so ld  t o  him by t h e  o p t i c a l  es tabl ishment .  I n  a l e t t e r  t o  

t h e  Board t h e  complainant wrote: 

"Last y e a r  I bought a  p a i r  of gold [ r i m ]  g l a s s e s  from 
[ t h e  o p t i c a l  es tab l i shment ] .  I have had a l l  k inds  of 
t r o u b l e  s i n c e  wearing these  gold [ r i m ]  g l a s se s . .  . . 
F i r s t  my eyes were s o r e  and red - I had t o  go t o  a n  eye 
s p e c i a l i s t  from wearing t h e  [ s t o r e ' s ]  g l a s s e s .  I have 
never  had eye t r o u b l e  before .  Also t h e  gold has  worn 
o f f  around t h e  [ r i m ]  of t he  g l a s ses .  I n t o  my s k i n  
causing a n  i n f e c t i o n  of my face .  Also my eyes were 
cons t an t ly  i r r i t a t e d  and I had t o  purchase two 
expensive p r e s c r i p t i o n s  from t h e  d rugg i s t  because of 
the  damage from the  g lasses ."  

Board records  i n d i c a t e  t h e  o p t i c a l  company o f f e red  t h e  complainant a  new 

p a i r  of g l a s s e s  a t  no c o s t .  However, Board f i l e s  con ta in  no record of t he  

f i n a l  d i s p o s i t i o n  of t h e  complaint. 



COMMENT 

The above complainants made a l l e g a t i o n s  of harm t h a t  appear  t o  be minor i n  

nature.* The remainder of t h e  consumer complaints f i l e d  wi th  t h e  Board 

regarding eyeglasses  d e a l t  wi th  complainants inconvenienced because of 

unacceptable  product o r  s e r v i c e  q u a l i t y .  

No Evidence Of Harm Nationwide 

According t o  a L e g i s l a t i v e  Council  memorandum dated November 21, 1980,"" 

i t s  s t a f f  was unable t o  l o c a t e  a c o u r t  case  ". . . in which a cou r t  was 

presented with ques t ions  regarding t h e  competency of a n  o p t i c i a n  o r  a 

cause of a c t i o n  by a person a l l e g e d l y  harmed by t h e  conduct of a n  

o p t i c i a n , "  e i t h e r  i n  Arizona o r  nationwide. 

Furthermore, fou r  of  f i v e  s t a t e s  t h a t  have i ssued  Sunset l e g i s l a t i o n  a u d i t  

review r e p o r t s  concluded t h a t  no s i g n i f i c a n t  h e a l t h  hazard was posed by 

t h e  d ispens ing  of eyeglasses .  

S p e c i f i c a l l y ,  Sunset l e g i s l a t i o n  r e p o r t s  from Alaska, Connect icut ,  North 

Carol ina and Vermont recommended t h a t  r e g u l a t i o n  of o p t i c a l  d i spens ing  

p r a c t i t i o n e r s  be terminated o r  s u b s t a n t i a l l y  reduced. Each of t h e  f o u r  

r e p o r t s  c i t e d  l a c k  of evidence of phys i ca l  harm due t o  t h e  d ispens ing  of 

eyeglasses  a s  a reason f o r  t h e i r  recommendation. 

* The s u b j e c t  of v i s u a l  harm from t h e  d ispens ing  of con tac t  l e n s e s  
appears  on page 19. 

** Appendix I con ta ins  t h i s  memorandum. 



The Vermont r epo r t  s t a t e d :  

"This conclusion [ t h a t  no s i g n i f i c a n t  h e a l t h  hazard 
e x i s t s  due t o  o p t i c i a n s  d ispens ing  eyeglasses]  was 
supported by the  Federa l  Trade Commission lawyer. ..,who 
has  headed t h e  FTC s t u d i e s  on o p t i c i a n s  and 
optometr i s t s .   h he FTC lawyer] s t a t e d  t h a t  a c c i d e n t a l  
f a l l s  a r e  t h e  l ead ing  cause of i n j u r y  among t h e  aged, 
and t h a t  uncorrected v i s i o n  d e f e c t s  a r e  t h e  cause of 
over  h a l f  of t hese  acc iden t s .  These uncorrected v i s i o n  
d e f e c t s  however a r e  more l i k e l y  t o  be due t o  t h e  
u n a v a i l a b i l i t y  of eyeglasses  f o r  t he  low income e l d e r l y  
because of h ighe r  c o s t  of s p e c t a c l e s  i n  l i c e n s e d  
s t a t e s ,  r a t h e r  t han  improper dispensing.  The problem 
of u n a v a i l a b i l i t y ,  he s t a t e s ,  i s  more preva len t  t han  
t h e  problem of harm r e s u l t i n g  from poorly f i t t e d  
eyeglasses  i n  unl icensed s t a t e s .  He s t a t e d ,  ' ( t h e )  
very r a r e  i n s t a n c e s  where i t  (improper f i t t i n g )  can 
have a  demonstrated impact i s  more than  o f f s e t  by the  
ma jo r i t y  of ca ses  where t h e r e  i s  a  nega t ive  impact by 
decreasing consumption' . "" 

Few S t a t e s  Deem Eyeglass 

Dispensing Worthy of Regulat ion 

Fur the r  evidence of t he  l a c k  of harm as soc ia t ed  wi th  d ispens ing  eyeglasses  

i s  t h a t  few s t a t e s  r egu la t e  d ispens ing  op t i c i ans .  Arizona i s  one of only 

19 s t a t e s  t h a t  l i c e n s e  d ispens ing  op t i c i ans .  T h i r t y  s t a t e s  ( 6 0  percent )  

do no t  r e g u l a t e  them. One s t a t e ,  C a l i f o r n i a ,  l i c e n s e s  o p t i c a l  bus inesses ,  

but no t  i n d i v i d u a l  d i spens ing  op t i c i ans .  

However, i t  should be noted t h a t  of t h e  o t h e r  18 s t a t e s  which l i c e n s e  

d ispens ing  o p t i c i a n s ,  a  number have s t a t u t o r y  p rov i s ions  which a r e  

s t r i c t e r  than  those  i n  Arizona."" S p e c i f i c a l l y :  

- Eight  s t a t e s  d e f i n e  a d d i t i o n a l  o r  s e p a r a t e  requirements  f o r  

l i c e n s u r e  t o  f i t  con tac t  l enses ,  

- Three s t a t e s  do not  a l low d ispens ing  o p t i c i a n s  t o  f i t  con tac t  

l e n s e s ,  

- Six  s t a t e s  r e q u i r e  app ren t i ce sh ip  before l i c e n s i n g ,  and 

- Nine s t a t e s  do no t  a l low unl icensed persons t o  perform funct ions  

s i m i l a r  t o  those  of l i censees .  

* "Sunset Review of t he  Board of Examiners of Opt ic ians  t o  t h e  Vermont 

General  Assembly," L e g i s l a t i v e  Council S t a f f ,  November 1980. 
** See page 76 regard ing  l i c e n s i n g  requirements i n  o t h e r  s t a t e s .  



P o s s i b l e  Negative E f f e c t  on Economic Well-being 

of Pub l i c  from Unnecessary Regulat ion 

S tudies  concerning the  e f f e c t  of r e g u l a t i o n  on the  p r i c i n g  of eyeglasses  

i n d i c a t e  t h a t  r egu la t ion  of t h e  o p t i c a l  i ndus t ry  and r e l a t e d  p ro fe s s ions  

and occupat ions appears  t o  i n c r e a s e  t h e  p r i c e  of eyeglasses .  One s tudy ,  

conducted i n  1975 by Lee and Alexandra Benham of Washington Un ive r s i t y ,  

regarding the  e f f e c t  of p ro fe s s iona l  r e g u l a t i o n  on t h e  p r i c i n g  of 

eyeglasses ,  concluded t h a t :  

" [ ~ I r i c e s  appear  t o  be 25 t o  40 percent  h ighe r  i n  t h e  
markets wi th  g r e a t e r  p ro fe s s iona l  c o n t r o l .  These 
h igher  p r i c e s  a r e  i n  t u r n  a s soc i a t ed  wi th  a  s i g n i f i c a n t  
reduct ion  i n  t h e  p ropor t ion  of i n d i v i d u a l s  ob ta in ing  
eyeglasses  dur ing  a  year." 

A study by the  Federa l  Trade Commission (FTC) i n  1980 found s i m i l a r l y  

t h a t ,  i n  s t a t e s  which r e s t r i c t  commercial p r a c t i c e ,  p r i c e s  f o r  eye 

examinations and eyeglasses  a r e  s u b s t a n t i a l l y  h ighe r  t han  i n  s t a t e s  i n  

which no such r e s t r i c t i o n s  ex i s t . *  

P o s s i b i l i t y  of Phys i ca l  Harm through Dispensing 

of Contact  Lenses and P r o s t h e t i c  Devices 

Our review d i sc losed  a n  appa ren t ly  g r e a t e r  p o t e n t i a l  f o r  phys i ca l  harm 

from t h e  d ispens ing  of c o n t a c t  l enses  and p r o s t h e t i c  dev ices  (such a s  

a r t i f i c i a l  eyes) than  from t h e  d ispens ing  of eyeglasses .  Three of t he  

f o u r  s t a t e s  whose Sunset l e g i s l a t i o n  a u d i t  r e p o r t s  recommended te rmina t ion  

o r  r educ t ion  of r e g u l a t i o n  r e l a t e d  t o  eyeglass-dispensing,** i n d i c a t e d  a  

need f o r  r e g u l a t i o n  of p r o s t h e t i c  device  and/or  con tac t  l e n s  d ispensers .  

S p e c i f i c a l l y ,  t h e  Connect icut  and Vermont r e p o r t s  po in ted  out  t he  

p o s s i b i l i t y  of phys i ca l  harm r e s u l t i n g  from t h e  f i t t i n g  of con tac t  l e n s e s  

and p r o s t h e t i c  devices ,  and the  North Caro l ina  r e p o r t  mentioned the  

p o s s i b i l i t y  of phys i ca l  harm r e s u l t i n g  from t h e  f i t t i n g  of contac t  

lenses .  The Connecticut r epo r t  s t a t e d :  

* Commercial p r a c t i c e  r e s t r i c t i o n s  a r e  def ined  i n  t h e  FTC s tudy  a s  
" r e s t r i c t i o n s  imposed p r imar i ly  on op tome t r i s t s  and o p t i c i a n s  which 
l i m i t  t h e  a b i l i t y  of those  p ro fe s s iona l s  t o  work f o r  ' f o r - p r o f i t '  
co rpo ra t ions ,  r e s t r i c t  t h e  number of o f f i c e s  which they  may ope ra t e ,  
l i m i t  t he  l o c a t i o n s  a t  which they  may p r a c t i c e  ..., o r  p r o h i b i t  t he  
use  of a  t r a d e  name." 

** See page 17 regard ing  t h e  r e p o r t s  from o t h e r  s t a t e s .  



"Data assembled by t h e  committee and s t a f f  s t rong ly  
i n d i c a t e  t h e r e  e x i s t s  no c l e a r  and present  danger t o  
t h e  publ ic  h e a l t h  and s a f e t y  i n  t he  p repa ra t ion ,  
f i t t i n g  and dispensing of eyeglasses .  There does 
e x i s t .  however. a  ~ o t e n t i a l  d a w e r  t o  t h e  ~ u b l i c  i n  t h e  
i m ~ r o ~ e r  f  i t t i n n  and d i s ~ e n s i n g  of con tac t  l e n s e s  and 
p r o s t h e t i c  devices .  A poorly f i t  con tac t  l e n s e  can 
cause cornea l  ab ra s ion  o r  r e s t r i c t  t h e  oxygen-carrying 
t e a r  flow t o  t h e  s u r f a c e  of t h e  eye. I n  t h e  extreme, 
t h i s  s i t u a t i o n  would c r e a t e  a n  abnormal growth of blood 
v e s s e l s  w i th in  t h e  eye and could u l t i m a t e l y  a f f e c t  
v i s i o n .  S i m i l a r l y ,  a n  improperly f i t  o r  unsan i t a ry  
p r o s t h e t i c  device  h a s  t h e  p o t e n t i a l  f o r  i n f e c t i o n  
and/or i r r i t a t i o n  t o  t h e  wearer."" 

Although L e g i s l a t i v e  Council  found no c o u r t  ca ses  n a t i o n a l l y  regarding 

phys ica l  harm r e s u l t i n g  from t h e  f i t t i n g  of o p t i c a l  devices  by d ispens ing  

o p t i c i a n s ,  ou r  review of complaints received by t h e  Board d id  d i s c l o s e  one 

in s t ance  of a  complaint r equ i r ing  emergency h o s p i t a l  c a r e  due t o  improper 

f i t t i n g  of hard con tac t  l e n s e s  by a  l i censed  dispensing optician."" I n  

add i t i on ,  our  review revealed a  complaint a l l e g i n g  inflammation of the  

eyes due t o  u n s a t i s f a c t o r y  s o f t  con tac t  l enses .  ( s e e  Case I V ,  page 46) 

Benef i t s  Of Licensure Do Not C l e a r l v  

Outweigh Any P o t e n t i a l  Adverse E f f e c t s  

We were unable t o  document c l e a r  evidence of b e n e f i t  t o  t h e  pub l i c  

r e s u l t i n g  from l i c e n s u r e  by t h e  Board of dispensing o p t i c i a n s  i n  t h a t  such 

r egu la t ion ,  a s  i t  p re sen t ly  e x i s t s ,  d u p l i c a t e s  t h e  a c t i v i t i e s  of the  

B e t t e r  Business  Bureau (BBB). I n  a d d i t i o n ,  t h e  Board appears  t o  be l e s s  

widely known t o  the  pub l i c  than  t h e  BBB. 

* "Sunset Review: Commission of Op t i c i ans , "  L e g i s l a t i v e  Program Review 
and I n v e s t i g a t i o n s  Committee of t h e  Connecticut General Assembly. 
Vol. 1-6, January 1, 1980. 

** The absence of a  Board i n v e s t i g a t i o n  i n t o  the  complaint and inadequate  
Board records  preclude a  de te rmina t ion  of t h e  v a l i d i t y  of t h i s  
complaint. 



Duplicat ion of Se rv i ces  Rendered 

by t h e  B e t t e r  Business Bureau (BBB) 

The BBB r ece ives  a n  average of t h r e e  t imes a s  many consumer complaints  

regarding o p t i c a l  d i spens ing  each y e a r  a s  t h e  Board of Dispensing 

Opticians.  I n  t h e  three-year  per iod from January 1, 1978, t o  December 31, 

1980, t h e  BBB received 95" consumer complaints ,  o r  a n  average of 

approximately 32 consumer complaints  a year .  However, i n  t h e  f i v e  y e a r s  

from January 1, 1976, t o  December 31, 1980, t h e  Board received only 51 

consumer complaints ,  an  average of approximately t e n  each year .  I n  

add i t i on ,  t h e  BBB d isposes  of  i t s  complaints i n  a comparable manner a s  t h e  

I, Board. Table 4 summarizes t h e  number and d i s p o s i t i o n  of complaints  by t h e  

BBB and t h e  Board. 

TABLE 4 

SUMMARY OF DISPOSITIONS OF CONSUPER COMPLAINTS 
REGARDING OPTICAL DISPENSING BY THE BBB D U R I N G  

1978-1980 AND BY THE BOARD DURING 1976-1980 

Complaints Received By 
Di spos i t i on  BBB Board 

Percentage Percentage 
Number Of T o t a l  Number Of T o t a l  

Reparat ion (replacement o r  refund)  54 

Other a c t i o n  ( o t h e r  vo luntary  
adjustments)  12 13.2 0 

Complaint dismissed 21 23.1 18 35.3 

I n  process  on December 31, 1980 0 0 4 7 -8 

No record of a c t i o n  

T o t a l s  

* Four of t he  95 BBB complaints  a l s o  appeared i n  t he  Board f i l e s .  These 
complaints  were removed from t h e  BBB t a b u l a t i o n s  t o  avoid dup l i ca t ion .  



A s  shown i n  Table 4 ,  r e p a r a t i o n  was t h e  most f requent  d i s p o s i t i o n  f o r  both 

the  Board (39 ~ e r c e n t )  and t h e  BBB (59 pe rcen t ) .  Thus, t he  BBB disposed 

of complaints i n  a  manner a t  l e a s t  comparable t o  t he  Board. 

I t  should be noted t h a t  while  r e p a r a t i o n  may be an  appropr i a t e  d i s p o s i t i o n  

of complaints  by t h e  BBB, r e p a r a t i o n  i s  not  a  s t a t u t o r i l y  allowed 

complaint d i s p o s i t i o n  by the  Board. S t a t u t o r i l y  requi red  procedures  

notwi ths tanding ,  Board p r a c t i c e  h a s  been t o  pursue r e p a r a t i o n  i n  p l ace  of 

i n v e s t i g a t i o n  of poss ib l e  d i s c i p l i n a r y  a c t i o n  a r i s i n g  from consumer 

complaints regard ing  product o r  s e r v i c e  qua l i ty ."  

C ONC LUSI ON 

Regulat ion of d i spens ing  o p t i c i a n s  and r e l a t e d  occupat ions should be 

s u b s t a n t i a l l y  reduced because: 1 )  t h e  r i s k  t o  t he  v i s u a l  h e a l t h  of the  

publ ic  from t h e  dispensing of eyeglasses  does n o t  appear  t o  warrant 

l i c e n s u r e ,  and 2 )  b e n e f i t s  of r egu la t ing  eyeglass  d ispens ing  do not 

outweigh p o t e n t i a l  adverse e f f e c t s .  

REC OMMENDATI ON 

I t  i s  recommended t h a t  cons ide ra t ion  be given t o  t he  fol lowing 

a l t e r n a t i v e s :  

1. Revise s t a t u t e s  t o  r e q u i r e  l i c e n s u r e  of con tac t  l e n s  d i spense r s  

only. 

2. E l imina te  r egu la t ion  of dispensing o p t i c i a n s  and t h e  Board of 

Dispensing Opticians.  

I f  continued r e g u l a t i o n  i s  chosen, t h e  s t a t u t o r y  changes d e t a i l e d  on 

page 66 should be considered. 

* See Finding I11 on page 37. 
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FINDING I1 

THE EXAMINATION PROCESS OF THE BOARD OF DISPENSING OPTICIANS I S  ARBITRARY 

AND OF QUESTIONABLE INTEGRITY. 

Persons wishing t o  be l i censed  a s  d ispens ing  o p t i c i a n s  i n  Arizona, u n l e s s  

they  have been l i censed  by Georgia,  Massachuset ts ,  Nevada o r  V i r g i n i a ,  

must pass  an  examination prepared and administered by t h e  Board. Our 

review of t h e  Board 's  examination process  revea led  t h a t :  1 )  t h e  Board has 

graded answers t o  c e r t a i n  examination ques t ions  a r b i t r a r i l y  and 

inequ i t ab ly ,  and 2 )  t h e  manner i n  which t h e  Board prepares  and 

admin i s t e r s  examinations r a i s e s  s e r i o u s  ques t ions  regard ing  t h e  v a l i d i t y  

of t h e  e n t i r e  process .  A s  a  r e s u l t ,  i t  appears  t h a t  t h e  Board has  no t  

t r e a t e d  a l l  l i c e n s e  a p p l i c a n t s  equ i t ab ly ,  and l e g i s l a t i v e  i n t e n t  regard ing  

t h e  t e s t i n g  of an a p p l i c a n t ' s  knowledge i s  no t  being met. 

S t a t u t o r y  Requirements 

A.R.S. $32-1682" s t a t e s ,  i n  p a r t ,  t h a t  a  w r i t t e n  and p r a c t i c a l  examination 

s h a l l  be administered t o  l i c e n s e  app l i can t s :  

"D. The board s h a l l  g ive  a  w r i t t e n  and p r a c t i c a l  
examination t o  a l l  app l i can t s ,  except  f o r  a p p l i c a n t s  
who q u a l i f y  by r e c i p r o c i t y ,  a s  provided i n  $32-1683, 
paragraph 6 ,  subd iv i s ion  ( a ) ,  t o  a s s i s t  i t  i n  
determining whether a n  a p p l i c a n t  has  acquired t h e  
minimum bas i c  s k i l l s  requi red  f o r  o p t i c a l  dispensing.  
The board may p r e s c r i b e  such reasonable r u l e s  and 
r egu la t ions  r e l a t i n g  t o  t h e  examination of a p p l i c a n t s  
a s  may be deemed necessary f o r  t h e  performance of i t s  
d u t i e s .  " 

* Appendix I1 con ta ins  app l i cab le  S t a t e  laws. 



Arizona Adminis t ra t ive  Rule R4-20-02," promulgated by t h e  Board, f u r t h e r  

s p e c i f i e s  t h a t  t h e  Board 's  w r i t t e n  examination s h a l l  c o n s i s t  o f  four  

s ec t ions ,  each conta in ing  one of t h e  fol lowing sub jec t  a reas :  

1. Ocular anatomy, physiology and anomalies,  

2. Geometric o p t i c s ,  

3. Ophthalmic l abo ra to ry ,  and 

4 .  Contact  lenses .  

The Board's p r a c t i c e  f o r  a t  l e a s t  t h e  p a s t  f i v e  yea r s  has  been t o  i nc lude  

i n  t he  w r i t t e n  examination 20 m u l t i p l e  choice ques t ions  f o r  each of the 

four  s ec t ions .  

The Rule a l s o  r e q u i r e s  t h a t  a  p r a c t i c a l  examination be adminis te red ,  

c o n s i s t i n g  of a  t e s t  f o r  "measuring o p t i c a l  devices  such a s  eyeglasses  and 

contac t  l e n s e s ,  i n t e r p u p i l a r y  d i s t a n c e  and cornea l  curvature."  The same 

r u l e  r e q u i r e s  t h a t  a  minimum sco re  of 75 percent  be achieved on each of 

the  fou r  w r i t t e n  examination s e c t i o n s  and on t h e  p r a c t i c a l  examination. 

I n  a d d i t i o n ,  t h e  Board i s  requi red  t o  adminis te r  an  examination "not  l e s s  

than twice a  year." 

Applicants  a r e  allowed t o  repea t  a n  unl imited number of t imes t h e  po r t ions  

of t he  examination they  f a i l e d .  However, f o r  each r e t ake  a f t e r  t h e  second 

f a i l u r e  t he  app l i can t  aga in  must pay the  $50 f i l i n g  f ee .  

Analysis  of Ques t ionable  

Grading Procedures 

Our review of examination grading p r a c t i c e s  cons i s t ed  of a  

question-by-question a n a l y s i s  of every ind iv idua l  examination administered 

by the  Board i n  t h e  fou r  s e p a r a t e  examination s i t t i n g s  during 1979 and 

1980. The fo l lowing  procedures were used: 

* Appendix I11 con ta ins  app l i cab le  r u l e s .  



- Comparison was made of :  1 )  o r i g i n a l  answers marked by 

examinees, 2 )  t h e  c o r r e c t  answers according t o  t h e  Board 's  

examination key, and 3 )  t he  answers graded a s  c o r r e c t  and 

i n c o r r e c t  on t h e  answer shee t s .  

- Exceptions i n  grading were noted from t h e  above comparison, such 

a s :  1) c r e d i t  g iven  f o r  more than  one answer on a ques t ion ,  and 

2 )  ques t ions  no t  graded according t o  t h e  keys. 

- Quest ions f o r  which t h e  Board allowed more than  one answer were 

submit ted,  along with each poss ib l e  answer choice t o  a p ro fe s so r  

of ophthalmology from t h e  Un ive r s i t y  of Arizona f o r  review and 

a n a l y s i s .  

- The professor  was requested t o  s e l e c t  t h e  c o r r e c t  answers and 

comment on t h e  v a l i d i t y  of t h e  ques t ions  and t h e i r  answers. 

During the  ca lendar  y e a r s  1979 and 1980, t h e  Board adminis te red  192 

i n d i v i d u a l  examinations dur ing  f o u r  s e p a r a t e  examination s i t t i n g s .  Of 

these  192 i n d i v i d u a l  examinations: 

1. Grading changes were made a r b i t r a r i l y  on 25 examinations,* 

2. Grading changes were no t  app l i ed  equa l ly  t o  a l l  l i c e n s e  

a p p l i c a n t s ,  t hus  adverse ly  a f f e c t i n g  62 examinations," and 

3 .  Three examinations were not  graded i n  accordance wi th  the  

examination keys . 

Arb i t r a ry  Grading Changes 

Our review of every w r i t t e n  examination i n  1979 and 1980 d i sc losed  t h a t  

t h e  Board a r b i t r a r i l y  regraded 23 a p p l i c a n t s '  t e s t s .  A s  a r e s u l t ,  e leven  

a p p l i c a n t s  passed examination s e c t i o n s  they  otherwise would n o t  have 

passed were i t  not  f o r  t h e  regrading.  

* Since i n d i v i d u a l  a p p l i c a n t s  a r e  allowed t o  r epea t  t h e  examination a n  
unl imited number of t imes  a t  l a t e r  s i t t i n g s ,  t h e  numbers i n  1. and 2. 
above r ep resen t  dup l i ca t ed  counts.  The a c t u a l  number of i n d i v i d u a l s  
involved i s  23 f o r  1. and 53 f o r  2.  



According t o  t h e  Univers i ty  of Arizona ophthalmology p ro fe s so r ,  only one 

c o r r e c t  answer e x i s t s  f o r  f o u r  of t h e  f i v e  ques t ions  involved i n  t h e  

regrading. The o t h e r  ques t ion  was s o  "poorly worded" t h a t  i t  should have 

been e l imina ted  from t h e  examination. Table 5 summarizes t h e  r e s u l t s  of 

our  review of t h e s e  f i v e  ques t ions .  

TABLE 5 

REV1 EW SUMMARY OF SELECTED EXAMINATION 
QUESTIONS* USED BY THE BOARD OF DISPENSING 

OPTICIANS DURING 1979 AND 1980"" 

Answer 
According t o  

Ques t  ion  Or ig ina l  
Reviewed Examination Key 

1 d 

Answers Allowed 
by Board 

a s  Correc t  

Correc t  Answer 
a s  I d e n t i f i e d  

by U of A 
Ophthalmologist 

Unclear quest ion/  
should be el iminated 

a  
d 
C 

d  

A s  shown i n  Table 5 ,  t h e  Board inappropr i a t e ly  accepted from two t o  f i v e  

answers a s  c o r r e c t  f o r  t h e  f i v e  ques t ions  reviewed. Fu r the r ,  t h e  

ophthalmologist  who reviewed the  examinations considered one of t h e  f i v e  

ques t ions  unacceptable.  

I t  should be noted t h a t  t h e  Board o r i g i n a l l y  graded t h e  t e s t  ques t ions  

shown i n  Table 5 according t o  t h e i r  r e spec t ive  keys,  but l a t e r  changed the  

answers o r i g i n a l l y  marked a s  i n c o r r e c t  t o  c o r r e c t .  Thus, t h e  changes 

summarized i n  Table 5 r ep re sen t  d e l i b e r a t e  dec i s ions  by Board members. 

Table 6 summarizes t h e  impact of t h e  Board 's  p r a c t i c e  of regrading 

examinations du r ing  1979 and 1980. 

* Answers were mult iple-choice,  wi th  f i v e  i d e n t i f i e d  p o s s i b l e  answers 
l abe l ed  a  through e. 

** On June 10,  1981, a  Board member s t a t e d  t h a t  f o u r  of t hese  f i v e  
ques t ions  had been e l imina ted  from t h e  ques t ion  pool  s i n c e  the  
December 1980 s i t t i n g .  The o t h e r  ques t ions  had been changed s o  t h a t  
only one answer could be regarded a s  co r r ec t .  



TABLE 6 

SUMMARY OF THE IMPACT OF THE BOARD 'S  PRACTICE 
OF REGRADING EXAMINATIONS DURING 1979 AND 1980 

Number of 
Candidates  Who 

Passed t h e  
Number of Number of Examinat i o n  

Examination Ques t ion  Ins t ances  Candidates Because 
Date Regraded of Regrading Affected of  Regrading 

June 1979 1 
December 1979 None 
June 1980 2 and 3 
December 1980 4 and 5 

To ta l s  

A s  shown above, dur ing  1979 and 1980 t h e  Board regraded 34 ques t ions  

involving 23 a p p l i c a n t s  ( e l even  a p p l i c a n t s  had more than  one ques t ion  

regraded) ,  which r e s u l t e d  i n  e leven  candida tes  r ece iv ing  pass ing  sco res  

they  otherwise would not  have received were i t  no t  f o r  t he  regrading.  

Grading C h a ~ e s  Were Not 

Applied Cons i s t en t ly  

Our review a l s o  revea led  t h a t  when t h e  Board regraded a n  answer on one 

examination ques t ion ,  o t h e r  a p p l i c a n t s  who responded s i m i l a r l y  were not  

regraded. Th i s  i n c o n s i s t e n t  grading occurred 79 t imes i n  1979 and 1980. 

This  incons is tency  r e s u l t e d  i n  one c a n d i d a t e ' s  n o t  pass ing  a n  examination 

s e c t i o n  t h a t  he otherwise would have passed had he been g iven  c r e d i t  f o r  

a n  answer t h e  Board had accepted a s  c o r r e c t  from o t h e r  candidates .  

Table 7 summarizes t h e  impact of t h e  Board 's  i n c o n s i s t e n t  regrading  

p r a c t i c e s  dur ing  1979 and 1980. 

* Two a p p l i c a n t s  involved i n  t h e  regrading  who took t h e  examination i n  
June 1979 took a d i f f e r e n t  examination s e c t i o n  i n  June 1980, which the  
Board a l s o  regraded. To avoid d u p l i c a t i o n ,  a u d i t  s t a f f  reduced by two 
the  Number of Candidates  Affected f o r  June 1979. 



TABLE 7 

SUMMARY OF THE IMPACT OF THE BOARD'S 
INCONSISTENT REGRADING D U R I N G  1979 AND 1980 

Number of 
In s t ances  
i n  which 

a Candidate 
Did Not 

Receive Cred i t  
f o r  a n  Answer 

Accepted 
a s  Correct  

Examination from o t h e r  
Date Candidates 

June 1979 7 
December 1979 0 
June 1980 57 
December 1980 15 - 

T o t a l s  29 

Number of  
Examinations 

on which a 
Candidate Did 

Not Receive 
Cred i t  f o r  
an  Answer 
Accepted 

a s  Correc t  
from o t h e r  
Candidates 

Number of 
Candidates 

Who Did Not 
Receive Cred i t  

f o r  Answers 
Accepted a s  

Correc t  from 
o t h e r  

Candidates 

Number of 
Candidates Who 

Would Have 
Passed a n  

Examination 
Sec t ion  Had 

They Been Given 
Cred i t  f o r  a n  

Answer Accepted 
a s  Correc t  from 
o t h e r  Candidates 

A s  shown above, t h e  Board was i n c o n s i s t e n t  i n  regrading ques t ions  79 times 

on 62 examinations involv ing  53 i n d i v i d u a l s  during 1979 and 1980. These 

62 examinations r ep re sen t  32 percent  of t h e  t o t a l  192 examinations 

administered i n  t h a t  per iod.  Ul t imate ly ,  the  grading i n c o n s i s t e n c i e s  

caused one i n d i v i d u a l  t o  f a i l  a n  examination sec t ion .  

Grading Did Not Always Agree 

with Examination Keys 

Our review of t he  1979 and 1980 examinations a l s o  d i sc losed  t h a t  t h ree  

examinations were graded i n c o r r e c t l y  i n  t h a t  t h e  marked answers d id  not 

agree wi th  t h e  examination key. Although these  grading e r r o r s  appear  t o  

be only  Board ove r s igh t ,  one candida te  d i d  pass  a n  examination s e c t i o n  

because of t he  misgrading. 

* Since i n d i v i d u a l s  can  r epea t  examinations a n  unl imited number of 
t imes,  t he  62 examinations upon which a candida te  d id  no t  receive 
c r e d i t  f o r  a n  answer accepted by t h e  Board a s  c o r r e c t  from o the r  
candida tes  involved 53 ind iv idua l s .  



Grading P r a c t i c e s  Raise 

Se r ious  Legal Ques t ions  

According t o  the  L e g i s l a t i v e  Council  i n  a  memorandum dated  May 20, 1981," 

a  S t a t e  l i c e n s i n g  board i s  r e spons ib l e  f o r  f a i r  and c o n s i s t e n t  examination 

of l i c e n s e  app l i can t s :  

"The Board a s  t h e  admin i s t r a to r  of t he  examination and 
l i c e n s i n g  process  has  t h e  r e s p o n s i b i l i t y  t o  adminis te r  
examinations t o  ensure t h e  f a i r  and c o n s i s t e n t  
a p p l i c a t i o n  of examination requirements.  Fundamental 
f a i r n e s s  d i c t a t e s  t h a t  c r e d i t  be extended t o  a l l  
a p p l i c a n t s  who responded s i m i l a r l y  t o  t h e  same 
quest ion."  

Fur ther ,  L e g i s l a t i v e  Council  c i t e d  p o s s i b l e  problems of  due process  and 

equal  p r o t e c t i o n  i n  c a s e s  of u n f a i r  o r  i n c o n s i s t e n t  grading: 

"A s t a t e  cannot exclude a  person from the  p r a c t i c e  of 
a n  occupat ion i n  a  manner, o r  f o r  a  reason,  t h a t  
contravenes the  due process  c l ause  of t he  Four teenth  
Amendment.... 

"S imi l a r ly ,  equal  p r o t e c t i o n  r e q u i r e s  t h a t  d i f f e r e n t  
t reatment  of persons s i m i l a r l y  s i t u a t e d  be j u s t i f i e d  by 
a n  appropr i a t e  s t a t e  i n t e r e s t .  We f a i l  t o  s e e  on t h e  
f a c t s  provided a n  appropr i a t e  s t a t e  i n t e r e s t  i n  t h e  
d i f f e r i n g  t rea tment  accorded by t h e  board t o  a p p l i c a n t s  
f o r  l i c e n s u r e  a s  d ispens ing  op t i c i ans .  

"The ~ r a d i n a  p r a c t i c e s  descr ibed  r a i s e  s e r i o u s  
aues t ions  concernillg t h e  e f f e c t i v e n e s s  of t h e  boa rd ' s  
examination procedures  t o  determine competency and 
p r o f i c i e n c y  of app l i can t s .  The dua l  purpose of 
determining competency of l i c e n s e  a p p l i c a n t s  and 
~ r o t e c t i m  t h e  ~ u b l i c  a g a i n s t  unaua l i f i ed  p r o f e s s i o n a l s  
i s  no t  served by designing t e s t  ques t ions  i n  which f o u r  
out  of f i v e  poss ib l e  answers a r e  c o r r e c t .  The b o a r d ' s  
procedure f o r  exam ques t ion  development and exam 
grading should be c l o s e l y  reviewed t o  ensure t h a t  
pub l i c  purposes a r e  being served and t h a t  l i c e n s e  
a p p l i c a n t s  a r e  being f a i r l y  t r ea t ed . "  ( ~ m p h a s i s  added) 

* Appendix I V  con ta ins  a  copy of t h i s  memorandum. 



Ques t ions  Regarding the  V a l i d i t y  

of the  E n t ~ r e  E r e s i n a t i o n  Process  

The Board i s  requi red  by S t a t e  law t o  adminis te r  i t s  own examination f o r  

l i c e n s u r e  t o  a p p l i c a n t s  who do no t  q u a l i f y  f o r  comity.* Our review of the  

Board's l o c a l l g  develoged examination and i t s  admin i s t r a t i ve  procedures 

r a i s e s  s e r i o u s  ques t ions  regard ing  t h e  v a l i d i t y  of t h e  l i c e n s u r e  process  

i n  t h a t :  1) the  Board has  f a i l e d  t o  provide f o r  adequate p repa ra t ion ,  

a d m i n i s t r a t i o n  and s to rage  of i t s  examinations, and 2 )  t h e  p repa ra t ion  

and grading of s p e c i f i c  examination s e c t i o n s  a r e  t h e  r e s p o n s i b i l i t y  of 

Board members who may no t  be q u a l i f i e d  t o  perform those  func t ions .  

Lack of Adequate P repa ra t ion  and 

Administrat ion of Examinations by the  Board 

Our review of t h e  Board ' s p repa ra t ion  and admin i s t r a t i on  of examinations 

revealed problems concerning t h e  currency,  v a l i d i t y  and i n t e g r i t y  of t he  

examination process.  The Board 's  e s t a b l i s h e d  p o l i c i e s  with regard t o  t h e  

p repa ra t ion  and a d m i n i s t r a t i o n  of w r i t t e n  examinations a r e  a s  fol lows:  

- Twenty ques t ions  f o r  each of t h e  f o u r  w r i t t e n  s e c t i o n s  a r e  

s e l e c t e d  by t h e  Board from a  pool of examination ques t ions  

e s t a b l i s h e d  over approximately 20 years .  

- The pool c o n s i s t s  of approximately 50 t o  70 ques t ions  f o r  each of 

t he  fou r  w r i t t e n  examination sec t ions .  

- The examination ques t ions  were developed by i n d i v i d u a l  Board 

members. 

- An examination ques t ion  t o  which fewer t han  approximately 50 

percent  of t h e  a p p l i c a n t s  respond c o r r e c t l y  i s  r e j e c t e d  by the  

Board f o r  u se  i n  f u t u r e  examinations. 

- Ques t ions  a r e  not  t o  be repeated from one examination t o  another  

sooner than  t h e  t h i r d  consecut ive examination fol lowing i t s  use. 

- An app l i can t  who f a i l s  t he  examination may review o r a l l y  with a  

Board member those ques t ions  missed, t h e  answers they  marked 

i n c o r r e c t l y  and t h e  c o r r e c t  answers. 

* See foo tno te  on page 69 f o r  a  d e f i n i t i o n  of comity. 
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- An appl icant  who f a i l s  the  examination may repeat  i t  a t  the  next 

s i t t i n g  and a t  any number of s i t t i n g s  the rea f t e r .  

- According t o  a  Board member, one appl icant  challenged an  answer 

f o r  which he received no c r e d i t .  He was given c r e d i t  f o r  the  

quest ion even though the  Board thought t h a t  i t  was only remotely 

poss ib le  t h a t  h i s  answer was co r rec t .  

Our review revealed se r ious  de f i c i enc ies  a s  a  r e s u l t  of these  p o l i c i e s  and 

a c t u a l  p r a c t i c e s  i n  t h a t :  

- New examination quest ions have not  been added t o  the  pool of 

quest ions f o r  the  pas t  th ree  years ,  

- Answers t o  quest ions they missed a r e  access ib le  t o  app l i can t s  

f a i l i n g  examinations, 

- Applicants may take  the  l i censure  examination repeatedly,  and 

- Contrary t o  Board pol icy ,  i n  1979 and 1980 i d e n t i c a l  quest ions 

from the  four  sec t ions  of the  w r i t t e n  examination were repeated 

i n  the  same s e c t i o n  a t  the  next examination s i t t i n g  22.5 percent  

of the  time. 

Taken together ,  these f a c t s  demonstrate t h a t :  1) an appl icant  has easy 

access t o  examination quest ions and t h e i r  co r rec t  answers, and 2) because 

of quest ion r e p e t i t i o n ,  an appl icant  may improve h i s  score without 

necessa r i ly  increas ing h i s  l e v e l  of knowledge. 

Problems with Examination Storage 

The Board r e t a i n s  one copy only of examination quest ions and one copy o f  

each examination t h a t  has  been administered s ince  1973. Fur ther ,  the  

quest ions and examinations a r e  s tored  i n  the  home of the  Board's recording 

secre tary .  Such a pol icy  could cause problems i n  the  event of an 

emergency o r  i f  the  s i n g l e  copy of the  examination o r  quest ions were 

destroyed accidenta l ly .  



Ques t ionab le  Board Procedures f o r  Developixx 

and Grading --. She Dispenskrg  Op t i c i ans  Examination 

The Board i s  required by statute t o  prepare and adminis te r  a n  examination 

f o r  l i c e n s u r e  t o  a p p l i c a n t s  who do not  q u a l i f y  by comity. Although t h e  

Board at tempted t o  promulgate a  r u l e  i n  October 1980 al lowing the  

examination g iven  by the  Opt ic ians  Assoc ia t ion  of America (OAA) t o  be used 

i n  l i e u  of i t s  own examination, t h e  Attorney General opined t h a t  S t a t e  law 

precluded t h e  Board from enac t ing  t h e  ru l e .  A.R.S. $32-1682.D s t a t e s ,  i n  

pa r t :  

"The Board s h a l l  g ive  a  w r i t t e n  and p r a c t i c a l  
examination t o  a l l  a p p l i c a n t s ,  except  f o r  a p p l i c a n t s  
who q u a l i f y  f o r  r e c i p r o c i t y  ..." 

L e g i s l a t i v e  Counci l ,  i n  a  memorandum dated November 21, 1980," agreed with 

the  Attorney General i n  t h i s  ma t t e r ,  s t a t i n g  t h a t  t he  Board cannot a l low 

a n  examination prepared and administered by a n  ou t s ide  source ,  such a s  t he  

OAA, t o  be used i n  l i e u  of t h e  examination which t h e  Board prepares  and 

admin i s t e r s  l o c a l l y :  

"Administrat ion and grading  of an  examination by ( a n  
o rgan iza t ion  o t h e r  t han  t h e  ~ o a r d )  would ,be  a n  i n v a l i d  
de l ega t ion  of a  du ty  imposed upon t h e  Board by s t a t u t e ,  

"A p rov i s ion  t h a t  t h e  Board ' s h a l l  g i v e '  a  w r i t t e n  and 
p r a c t i c a l  examination t o  a l l  a p p l i c a n t s ,  wi th  t h e  
s p e c i f i c  except ion of a p p l i c a n t s  holding l i c e n s e s  from 
o t h e r  s t a t e s  having requirements s u b s t a n t i a l l y  
equ iva l en t  t o  those  of t h i s  S t a t e ,  imposes a  mandatory 
duty  upon the  Board t o  g ive  a n  examination t o  such 
app l i can t s . "  

The process  by which t h e  Board prepares  and adminis te rs  i t s  w r i t t e n  

examination r e l i e s  heavi ly  on the  a b i l i t y  of Board members t o :  1) prepare 

examination s e c t i o n s  t h a t  a r e  v a l i d  t e s t s  of a n  a p p l i c a n t ' s  knowledge, 

and 2 )  c o r r e c t l y  and equ i t ab ly  award p o i n t s  t o  app l i can t s .  Ind iv idua l  

Board members may not  possess  such a b i l i t y  o r  t he  e x p e r t i s e  t o  perform 

these  func t ions ,  e s p e c i a l l y  s i n c e  they  have not  received s p e c i f i c  t r a i n i n g  

o r  educat ion.  

* Appendix V conta ins  a copy of this memorandum. 



It should be noted t h a t  from 1973 through 1975 t h e  Board used s t a f f  from 

Pima Community College t o  prepare  examination ques t ions .  However, 

according t o  a  former Board chairman, t h e  p r a c t i c e  was d iscont inued  

because t h e  f a i l u r e  r a t e  was much h ighe r  when t h e  college-developed 

examination ques t ions  were used. 

A Study of P ro fe s s iona l  and Occupational Licensing i n  C a l i f o r n i a ,  

publ ished i n  1977, c i t e d  a  n a t i o n a l  a u t h o r i t y  on occupat iona l  l i c e n s i n g  

who explained t h e  problems of l o c a l l y  developed examinations: 

"According t o  Benjamin Shimberg of t h e  Educat ional  
Tes t ing  Se rv i ce  and au tho r  of  s e v e r a l  s t u d i e s  on 
occupat iona l  l i c e n s i n g ,  a  source of many problems 
a f f l i c t i n g  t h e  examination process  of l i c e n s i n g  boards 
i s  the  f a c t  t h a t :  

'Board members have taken  i t  upon themselves t o  develop 
and adminis te r  examination without any t r a i n i n g  f o r  t h e  
t a s k  and without o u t s i d e  h e l p '  . " ( ~ m p h a s i s  added) 

The s tudy  i d e n t i f i e d  problems regard ing  Board-prepared examinations; t h e  

q u a l i t y  and appropr ia teness  of  t h e  ques t ions :  

"Even more vexing problems e x i s t  w i th  regards  t o  t h e  
a c t u a l  conten t  of t h e  examination. The m a t e r i a l  
conten t  of  t h e  exam ought t o  be l i m i t e d  t o  t hose  types 
of ques t ions  t h a t  may be shown t o  have per t inency  t o  
t h e  professed g o a l s  of l i censu re .  

"There have been c a s e s  c i t e d  by c r i t i c s  t o  i n d i c a t e  
t h a t  some boards a s k  ques t ions  which bea r  no r e l a t i o n  
t o  pub l i c  welfare  except  by t h e  most generous expansion 
of l o g i c .  I l l u s t r a t i v e  of t h i s  ca tegory  a r e  board 
examinations which t e s t  a n  a p p l i c a n t ' s  knowledge of t h e  
custom, h i s t o r y  o r  theory  of t h e  occupat ion and which 
r equ i r e  e s says  on e s t h e t i c s  o r  any understanding of 
h e l p f u l  bus iness  methods." 

According t o  Mr. Shimberg, t h e  problems of Board-prepared examinations 

could be avoided i f  boards re l inquished  t h e  job of des igning  t e s t s  t o  

ou t s ide  expe r t s  o r  used one of t h e  n a t i o n a l  t e s t i n g  programs developed by 

many t r a d e  and p ro fe s s iona l  a s s o c i a t i o n s .  



Descr ip t ions  of  the Opt ic ians  

Assoc ia t ion  of  America (OAA) Examinations 

Two d i v i s i o n s  of 8AA each prepare a n  examination f o r  t h e  c e r t i f i c a t i o n  of 

dispensing op t i c i ans .  One d i v i s i o n ,  t h e  American Board of Opt ic ianry  

(ABO) h a s  prepared a n  examination which covers  genera l  o p t i c a l  d i spens ing ,  

while t he  o t h e r  d i v i s i o n ,  t h e  Nat iona l  Contact Lens Examiners (NCLE),  has  

prepared a n  examination f o r  p ro f i c i ency  i n  con tac t  l e n s  dispensing.  Both 

examinations a r e  administered by t h e  Educat ional  Tes t ing  Se rv i ce  (ETS) 

and, according t o  t h e  d i r e c t o r  of  government r e l a t i o n s  f o r  OAA, both a r e  

given twice annual ly.  

According t o  a  survey by t h e  Auditor  General of s t a t e s  o t h e r  t han  Arizona 

which r equ i r e  l i c e n s u r e  of d i spens ing  o p t i c i a n s ,  a s  of March 1981, e igh t  

of t h e  18 s t a t e s  accepted passage of one o r  both OAA examinations a s  

e i t h e r  p a r t i a l l y  o r  completely f u l f i l l i n g  t h e  w r i t t e n  examination 

requirement f o r  l i censu re .  Table 8 l ists  t h e  s t a t e s  accept ing  t h e  OAA 

examinations a s  of  t h a t  da te .  



TABLE 8 

USAGE OF OAA EXAMINATIONS BY STATES WHICH 
LICENSE DISPENSING OPTICIANS AS OF MARCH 1, 1981 

Accepts Accepts Accepts 
S t a t e  ABO Exam NCLE Exam Nei ther  

Alaska 
AH ZONA 
Connecticut 
F lo r ida  
Georgia 
Hawaii 
Kentucky 
Massachusetts 
Nevada 
New Je r sey  
New York 
North Caro l ina  
Ohio* 
Rhode I s l a n d  
South Caro l ina  
Tennessee 
Vermont 
V i rg in i a  
Washington 

T o t a l s  

A s  i l l u s t r a t e d  i n  Table 8, 44 percent  of t h e  s t a t e s  o t h e r  t han  Arizona 

which l i c e n s e  d ispens ing  o p t i c i a n s  u s e  t h e  n a t i o n a l  examinations. 

CONCLUSION 

The Board of Dispensing Op t i c i ans  has  f a i l e d  t o  main ta in  a n  adequate  and 

e q u i t a b l e  examination process.  The Board has  i n c o r r e c t l y ,  a r b i t r a r i l y  and 

i n c o n s i s t e n t l y  graded w r i t t e n  examinations f o r  l i c e n s u r e .  I n  a d d i t i o n ,  

t h e  Board has  maintained s e v e r a l  ques t ionable  procedures  wi th  regard t o  

p repa ra t ion ,  admin i s t r a t i on  and s t o r a g e  of i t s  examinations. A s  a r e s u l t  

o f  Board a c t i o n s ,  i t  appears  t h a t :  1 )  t h e  Board has  no t  t r e a t e d  l i c e n s e  

a p p l i c a n t s  equa l ly ,  and 2 )  l e g i s l a t i v e  i n t e n t  regard ing  the  t e s t i n g  of a n  

a p p l i c a n t ' s  knowledge i s  no t  being met. 

* ETS makes up a s e p a r a t e  examination f o r  Ohio. ETS admin i s t e r s  a l l  OAA 
examinations. 



RECOMMENDATION 

I f  r e g u l a t i o n  i s  cont inued,  i t  i s  recommended t h a t  cons ide ra t ion  be g iven  

t o  t h e  fol lowing opt ions:  

1. A.R.S. $32-1682 be amended t o  al low acceptance of OAA s c o r e s  i n  

Arizona i n  l i e u  of a  l o c a l l y  prepared examination. 

2. The Board slow the  frequency wi th  which examination ques t ions  

c u r r e n t l y  a r e  repeated. 

3. The Board cons ider  con t r ac t ing  wi th  examination expe r t s  t o  a s s i s t  

i n  t h e  p repa ra t ion  of examination quest ions.  

4. The Board e s t a b l i s h  and maintain b e t t e r  q u a l i t y  c o n t r o l  of 

examination ques t ions  and grading  procedures. 



FINDING I11 

IPPROVEMENTS A R E  NEEDED I N  THE BOARD OF DISPENSING OPTICIANS' COMPLAINT 

REVIEW PROCESS. 

The Board of Dispensing Opt ic ians  i s  r e spons ib l e  f o r  p re sc r ib ing  and 

enforc ing  r u l e s  and r e g u l a t i o n s  t o  h e l p  ensure  t h e  competency of 

dispensing o p t i c i a n s  and prevent  conduct on t h e i r  p a r t  which would tend t o  

harm t h e  v i s u a l  h e a l t h  of t h e  publ ic .  An i n t e g r a l  p a r t  of t h e  Board 's  

r e s p o n s i b i l i t y  t o  p r o t e c t  t h e  pub l i c  i s  the  i n v e s t i g a t i o n  and r e s o l u t i o n  

of consumer complaints  f i l e d  w i t h  t h e  Board. Our review revea led  t h a t  t h e  

Board has  been c o n s i s t e n t l y  d e f i c i e n t  i n  i t s  i n v e s t i g a t i o n  and r e s o l u t i o n  

of complaints  from consumers f o r  s e r v i c e s  rendered by d ispens ing  

op t i c i ans .  The Board d i d  no t  d i s c i p l i n e  a  s i n g l e  d ispens ing  o p t i c i a n  a s  a  

r e s u l t  o f  a  consumer complaint f i l e d  dur ing  t h e  f ive-year  per iod  ended 

December 31, 1980. 

Our review f u r t h e r  demonstrated t h a t :  

- The Board has  not  i n v e s t i g a t e d  numerous complaints  s u f f i c i e n t l y  , 
and 

- S t a t u t o r y  changes a r e  needed t o  enhance t h e  Board 's  a b i l i t y  t o  

reso lve  complaints  e f f e c t i v e l y .  

A s  a  r e s u l t ,  i t  appears  t h a t  t h e  Board 's  a b i l i t y  t o  r e g u l a t e  d ispens ing  

o p t i c i a n s  e f f e c t i v e l y  i s  ques t ionable .  

S t a t u t o r v  Reauirements 

Regarding Complaints 

A.R.S. $32-1673" desc r ibes  t h e  d u t i e s  and powers of t h e  Board regard ing  

complaints : 

" Appendix I1 con ta ins  a p p l i c a b l e  s t a t u t e s .  



"The board s h a l l  p re sc r ibe  and enforce  r u l e s  and 
r e g u l a t i o n s  ... necessary o r  advisable...which h e l p  t o  
a s su re  t h e  competency of dispensing o p t i c i a n s  and 
p reven t  conduct on t h e i r  p a r t  which would tend t o  do 
harm t o  the  v i s u a l  h e a l t h  of t he  publ ic ."  ( ~ m p h a s i s  
added) 

Fur ther ,  A.R.S. $32-1693 subsec t ion  A* d e f i n e s  the  ex t en t  of d i s c i p l i n a r y  

powers: 

"The board...may suspend o r  revoke t h e  l i c e n s e  of any 
person who v i o l a t e s  any provis ion  of t h i s  chap te r  o r  
the  r u l e s  and r egu la t ions  of t h e  board." 

A.R.S. $32-1697" con ta ins  a  p rov i s ion  f o r  t h e  Board t o  r e f e r  ca ses  t o  the  

c o u r t s  f o r  impos i t ion  of a  f i n e  f o r  unl icensed a c t i v i t y :  

i 

"The p r a c t i c e  of o p t i c a l  d i spens ing  without a  v a l i d  and 
s u b s i s t i n g  l i c e n s e  i s  a  p e t t y  offense."** 

I n  a d d i t i o n ,  t h e  Board has  promulgated Arizona Adminis t ra t ive  Rule 

R4-20-06""" t o  de f ine  procedures f o r  formal and informal  hear ings  and 

informal  d i s p o s i t i o n  of ca ses  through s t i p u l a t i o n ,  agreed se t t l emen t ,  

consent o rde r  o r  d e f a u l t .  

Complaints Considered by the  

Board of Dispensing Opticians 

The Board reviews two types  of complaints - consumer and Board- in i t ia ted .  

Consumer complaints  i nc lude  those  f i l e d  by persons who be l i eve  they have 

received u n s a t i s f a c t o r y  o r  unacceptable  s e r v i c e s  o r  products  from: 1 )  a  

l i censed  d ispens ing  o p t i c i a n ,  2 )  another  p r a c t i t i o n e r  i n  t h e  f i e l d  of 

o p t i c a l  d i spens ing ,  o r  3 )  a n  o p t i c a l  es tabl ishment .  Board- in i t ia ted  

complaints a r e  concerned p r imar i ly  wi th  poss ib l e  v i o l a t i o n s  of S t a t e  laws 

regarding a d v e r t i s i n g ,  r e g i s t r a t i o n ,  use  of t h e  t i t l e  "Dispensing 

Optician" by unl icensed persons,  and t h e  d ispens ing  of o p t i c a l  devices  by 

unl icensed persons without t h e  d i r e c t  superv is ion  of a  l i censed  d ispens ing  

o p t i c i a n ,  op tometr i s t  o r  physician. 

* Appendix I1 con ta ins  app l i cab le  s t a t u t e s .  
** A.R.S. $13-802.D c l a s s i f i e s  p e t t y  of fense  convic t ions  a s  c r imina l ;  

however, no imprisonment is  author ized  f o r  p r a c t i c i n g  o p t i c a l  
d i spens ing  without  a  l i c e n s e .  The Board may r e f e r  ca ses  t o  the 
c o u r t s  which, i n  t u r n ,  may levy a  f i n e  of up t o  $300 f o r  such an  
of fense .  

*** Appendix I11 con ta ins  app l i cab le  r u l e s .  



Table 9 summarizes t h e  number and bases  of complaints rece ived  by t h e  

Board from January 1, 1976, through December 31, 1980. 

TABLE 9 

SUMMARY OF THE NUMBER AND BASES OF COMPLAINTS 
RECEIVED BY THE BOARD OF DISPENSING OPTICIANS 

FROM JANUARY 1, 1976, THROUGH DECEMBER 31, 1980 

Bas is  of  Complaint 
Unacceptable eyeg la s ses  o r  r e l a t e d  

s e r v i c e s  
Unacceptable con tac t  l e n s e s  o r  

r e l a t e d  s e r v i c e s  
Unlicensed a c t i v i t y  
Fee d i s p u t e  
Fa l se  o r  misleading a d v e r t i s i n g  
Assaul t  
Other 
Basis  of complaint cannot be 

determined due t o  inadequate  
board records  

T o t a l  
Percentages of  t o t a l  complaints 

Number of Complaints 
I n i t i a t e d  by: 

Consumers Board T o t a l  

A s  demonstrated i n  Table 9 ,  consumer-filed complaints  c o n s t i t u t e d  53.1 

percent  of t he  complaints  reviewed by t h e  Board from January 1, 1976, 

through December 31, 1980. 

However, f o r  t h e  96 complaints  rece ived  i n  1976 through 1980, t h e  only 

d i s c i p l i n e  imposed by t h e  Board a g a i n s t  d i spens ing  o p t i c i a n s  involved 

Board-ini t i a t e d  complaints  regarding l i c e n s u r e  and adve r t i s ing .  The Board 

d i d  not  d i s c i p l i n e  a s i n g l e  d ispens ing  o p t i c i a n  a s  t h e  r e s u l t  of 51  

consumer complaints  regarding q u a l i t y  of s e r v i c e  o r  products  dur ing  t h a t  

per iod .* 

* Based on a complaint rece ived  i n  November 1980 regard ing  a s s a u l t  of 
a consumer by a l i c e n s e e ,  i n  March 1981 t h e  Board voted t o  suspend 
the  l i c e n s e  of t he  dispensing o p t i c i a n  f o r  30 days. The l i c e n s e e  
appealed t h e  d e c i s i o n  t o  t h e  Board and, i n  May 1981, t h e  Board 
reduced the  per iod  of suspension t o  seven working days. A s  o f  May 
1981, t h e  c a s e  remained open pending f u r t h e r  appeal  a c t i o n .  P r i o r  
t o  t he  March 1981 dec i s ion ,  a former Board chairman, i n  d i scuss ing  
t h e  f a c t  t h a t  t h e  Board had not  suspended o r  revoked any l i c e n s e ,  
i nd ica t ed  t h a t  t h i s  a s s a u l t  case  was one t h a t  was s e r i o u s  enough t o  
warrant suspension o r  revocat ion.  



Furthermore, among 45 Board- in i t ia ted  complaints ,  on ly  s i x  s u b s t a n t i a l *  

d i s c i p l i n a r y  a c t i o n s  have been imposed. A s  of December 31, 1980, t he  

Board had not  suspended o r  revoked any l i c e n s e s .  

Table 10 summarizes t h e  d i s p o s i t i o n  of complaints reviewed by t h e  Board 

from 1976 through 1980. 

* Inc ludes  revoca t ion ,  suspension, cease and d e s i s t  l e t t e r s  and f i n e s .  
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SLRII.IARY OF DISPOSITIONS OF CONSliElCR AND HOAItD-INITIATED COEII'IA INTS 
RCCElVCD BY TlIC UOARII OF DISI'CNSING OI'TIClANS DURING 

CAI.ENI>AR YEARS 1976 TIIROUGH 1980 

n i s c i p l i l ~ e  Imposcd No D i s c i p l i n a r y  A c t i o n  by Board 
R e p a r a t i o n s  

Roard Ruled Made t o  
No V i o l a t i o n  Board Ruled Compla inant :  R e f e r r e d  t o  Ko Record 

Ceasc  and o f   isp pen sing I t  llad No No A d d i t i o n a l  V o l ~ ~ n t a r y  In A n o ~ h e r  o  f 
~ c v o c a t i o n  S u s ~ e n s i n n  D e s i s t  I . c t t e r  O p t i c i a n  Law . J u r i s d i c t i o n  A c t i o n  Taken Compliance o t h e r  Process  ~ i ~ ~ ~ ~ i t i ~ ~  ~otals 

( '~ Iu : : I ' \~~ I?  ['IVII~I 1 ryrs - .- 

l ' r ~ a c c c j ~ t : ~ l > l c  f i l r ~ s s c s  and r e l a t e d  s e r v i c e s :  
a )  ,\llc,i:ecl v i s u a l  harm 
b )  Ilt11t.r 

I !onccrp ta l i l t -  c o n t . i c t  le i l lcs  and r e l a t e d  
s < , r v i i t . h :  
a )  Allt.geil v i s u a l  harm 
h ) 0 t t~ t. r  

F r c  d  i s p l ~ t e  
0tl1i.r 
n . t s  i s  01 cc,rnllla i n t  canttot  be d e t e r m i n e d  

d u e  t o  f r ~ a d t . q ~ i a t e  Uoiard r e c o r d s  

l 'crccnt,rgc o f  t o t a l  

s- t- 
ROARD - TFTT TATFn C0'IPT.A INTS 

F a l s e  o r  mis lead  i n g  a d v e r t i s i n g  
I'll1 icrn.;etl nc t i v i t y  
111 h e r  

-- " As tile r e s u l t  oE a  consumer c o m p l a i n t  r e g a r d i n g  a s s u a l t  by a  l i c e n s e e ,  t h e  Board v o t e d  
t o  st ispcr~d t h e  l i c e r i s c  of t h e  d i s p e n s i n g  o p t i c i a n  f o r  30 days  i n  March 1981. On f i r s t  
a p p e a l  t h e  Roard reduced  t h e  s u s p e n s i o n  t o  7 d a y s .  As of May 1 9 ,  1981 ,  t h e  c a s e  was 
s t i  11 i n  p r o c e s s ,  pending  f u r t h e r  a p p e a l .  

* *  I n i t i a l l y  r e c e i v e d  hy t h e  Eoard a s  a  consumer c o m p l a i n t  a l l e g i n g  u n a c c e p t a b l e  e y e g l a s s e s ,  
c o n t a c t  l e n s e s  o r  r e l a t e d  s e r v i c e .  However, t h e  Board c h o s e  t o  p u r s u e  t h e  c o m p l a i n t  s o l e l y  
011  tlic h a s i s  o f  wt le t i~er  t h e  d i s p e n s e r  was l i c e n s e d  and n e v e r  a d d r e s s e d  t h e  i s s u e  o f  t h e  
q u a l i t y  o f  s e r v i c e  provided  t o  t h e  consumer. 

*** P e r c e ~ ~ t a g e  of t o t a l  d o e s  n o t  add t o  1 0 0 W u e  t o  rounding  e r r o r .  



A s  shown i n  Table 10,  t he  only d i s c i p l i n a r y  a c t i o n s  imposed by t h e  Board 

dur ing  1976 through 1980 r e l a t e d  t o  Board- in i t ia ted  complaints concerning 

unl icensed a c t i v i t y  and adve r t i s ing .  Furthermore, a s  of December 31, 

1980, t h e  most severe  d i s c i p l i n e  imposed by t h e  Board regarding 

Board- in i t ia ted  complaints  r e s u l t e d  i n  a  f i n e  of $56 r e l a t e d  t o  unl icensed 

a c t i v i t y . *  The remainder of t h e  a c t i o n s  cons i s t ed  of cease  and d e s i s t  

l e t t e r s .  Th i s  l a c k  of d i s c i p l i n a r y  a c t i o n  on t h e  p a r t  of t h e  Board, 

t oge the r  wi th  inadequate  i n v e s t i g a t i o n  of complaints ,  r a i s e s  s e r i o u s  

ques t ions  regarding the  Board's a b i l i t y  t o  e f f e c t i v e l y  r e g u l a t e  o p t i c a l  

d i spens ing  i n  Arizona. 

Board F a i l u r e  t o  Resolve 

Consumer Complaints Appropriately 

During t h e  f ive-year  per iod  ended December 31, 1980, t h e  Board 

c o n s i s t e n t l y  f a i l e d  t o  a c t  app ropr i a t e ly  on consumer complaints regarding 

the q u a l i t y  of s e r v i c e  o r  products  received.  I n  seven of 51 cases ,  t h e  

Board d i d  no t  i n v e s t i g a t e  t h e  consumer complaint t o  determine i f  S t a t e  law 

had been v i o l a t e d ,  o r  i t  r e f e r r e d  t h e  complainant t o  another  e n t i t y ,  such 

a s  t h e  c i v i l  cou r t  system o r  t h e  Consumer Fraud Divis ion ,  Of f i ce  of t he  

Attorney General.  

I n  20 o t h e r  ca ses ,  t he  Board attempted t o  p l a c a t e  t he  complainant by 

ob ta in ing  r epa ra t ion ,  o r  some o t h e r  concession,  from t h e  l i censee .  For 

t hese  20 cases ,  a u d i t  s t a f f  could no t  f i n d  a  record of Board 

i n v e s t i g a t i o n s  t o  determine i f  t h e  l i c e n s e e  had provided substandard o r  

incompetent se rv ice .  

The fol lowing cases  a r e  examples of i nappropr i a t e  Board a c t i o n  on consumer 

complaints.  

* I t  should be noted t h a t  t h e  complaint t h a t  r e s u l t e d  i n  t h i s  f i n e  was 
o r ig ina t ed  by a  consumer regarding q u a l i t y  of s e rv i ce .  ( s e e  page 63) 



CASE I 

On October 29, 1979, t h e  Board received a copy of a complaint o r i g i n a l l y  

f i l e d  wi th  t h e  F inanc ia l  Fraud Divis ion ,  Of f i ce  of t h e  Attorney General." 

Board r eco rds  i n d i c a t e  t he  complainant had received eyeglasses  which had 

n o t  been made according t o  t h e  p r e s c r i p t i o n ,  and had complained, " i f  

g l a s s e s  were co r r ec t ed  i t  would c o s t  u s  $30 more." 

Because of inadequate  Board records,"" we found no documentation regard ing  

d i s p o s i t i o n  of  t h e  ca se ,  except  t h a t  i t  was d iscussed  a t  t h e  November and 

December 1979 r egu la r  Board meetings. However, a u d i t  s t a f f  discovered a 

memorandum from t h e  Attorney General concerning t h i s  c a s e  and two o t h e r s  

under cons ide ra t ion  a t  t h e  same time. The memorandum, da ted  November 28, 

1979, read:  

"I have reviewed your  l e t t e r s  of November 10 ,  1979, 
concerning t h e  t h r e e  complaints.  The method used t o  
reso lve  t h i s  ma t t e r  i s  inappropr i a t e  and does no t  meet 
t he  o b l i g a t i o n  of t he  Board of Dispensing Op t i c i ans  t o  
p r o t e c t  t he  pub l i c  from unqua l i f i ed  p r a c t i t i o n e r s .  The 
ma t t e r  should not  be d i s ~ o s e d  of merelv because t h e  
p a r t i e s  have reached a mutual agreement; i t  i s  
necessary t o  i n v e s t i g a t e  a l l  complaints i n  o rde r  t o  
determine i f  a v i o l a t i o n  of t h e  Board,..laws h a s  
occurred and t h e  Board.. .is ob l iga t ed  t o  t ake  
appropr i a t e  a c t i o n  i f  and when a v i o l a t i o n  of i t s  laws 
i s  discovered r e g a r d l e s s  of any se t t l emen t  of t h e  
ma t t e r  between t h e  p a r t i e s .  " ( ~ m p h a s i s  added) 

Board Action 

No record of t he  Board's d i s p o s i t i o n  of  t h i s  c a s e  was a v a i l a b l e .  

Comment 

According t o  a v a i l a b l e  records ,  t h e  Board at tempted t o  r e so lve  t h i s  

complaint through mutual agreement, bu t  d id  not  conduct a n  i n v e s t i g a t i o n .  

* The Attorney General forwarded t h e  complaint t o  t h e  Board of Optometry 
which, i n  t u r n ,  forwarded i t  t o  t h e  Board of  Dispensing Opticians.  ** See page 78 regard ing  record-keeping inadequacies .  



CASE I1 

On November17, 1976, t he  Board received a  complaint regarding 

u n s a t i s f a c t o r y  eyeglasses ,  poss ib l e  damage t o  a n  eye and ex tens ive  time 

l a p s e  t o  r ep l ace  t h e  u n s a t i s f a c t o r y  g l a s s e s :  

"on A p r i l  23, 1976, I.. .paid a  depos i t  and ordered a  
p a i r  of g l a s se s .  A s  of t he  above f i l i n g  d a t e ,  I have 
not  received t h e  g l a s s e s .  I have t h e  receipt. . .which 
v e r i f i e s  t h e  g l a s s e s  were ordered i n  Apr i l .  I f e e l  
t h e i r  negl igence i s  unexcusable,  and of  poss ib l e  damage 
t o  my eyes. 

"...They presented me wi th  t h e  g l a s s e s  i n  June, bu t  a s  
my eye doc tor  v e r i f i e d  i t  a s  t h e  wrong p r e s c r i p t i o n ,  
they  were t o  re-do i t . "  ( ~ m ~ h a s i s  added) 

Board Action 

On November 18, 1976, t h e  Board s e n t  a  l e t t e r  t o  t h e  person i n  charge of 

t h e  o p t i c a l  es tab l i shment  r eques t ing  t h a t  he " t r y  t o  a r range  a  se t t lement  

which w i l l  be mutual4y s a t i s f a c t o r y . "  

A week l a t e r  t h e  s t o r e  manager advised t h e  complainant by ma i l  t h a t  a  

refund would be s e n t  t o  him. On December 1, 1976, t h e  complainant wrote 

t he  fol lowing t o  t h e  Board: 

". ... I had s e n t  a  complaint t o  you regard ing  the  f a c t  
t h a t  t h e  o p t i c a l  es tab l i shment  had taken  over  seven 
months not  t o  g e t  my g l a s s e s  t o  me. You asked me t o  
i n f o m  you of t h e  d i s p o s i t i o n  of t he  mat te r .  Enclosed 
i s  a copy of the  e s t ab l i shmen t ' s  only rep ly .  

"For t h e  followimz reasons.  t h e  r e ~ l v  of t h e  s t o r e  
manager i s  t o t a l l y  u n s a t i s f a c t o r y  t o  me: 

1 )  There i s  no apology f o r  t he  long delay.  

2 )  There i s  no explana t ion  f o r  t h e  long delay.  

3 )  The language 'p leased  be advised '  i s  
demeaning. 



"4) There i s  inadequate  monetary compensation. 

5 )  Thei r  refund o f f e r  seems t o t a l l y  prompted by 
- - - - pp - - 

the  f a c t  t h a t  I contacted you. 

6 )  I f  they  could no t  prepare my g l a s s e s ,  why 
wasn ' t  I t o l d  so  s i x  months ago? 

"Last and l e a s t ,  t h e i r  inadequate  s e r v i c e  i s  
demonstrated by t h e  f a c t  they  d id  not  have t h e  proper  
address  on the  envelop. I hope you pursue whatever 
regula tory  measures necessary t o  i n su re  t h a t  t h e i r  
-'service1 i s  not  r e p l i c a t e d  f o r  o t h e r  customers.  
Na tu ra l ly ,  I would be r ecep t ive  t o  a t t e n d  a hear ing  on 
t h i s  mat te r .  And, i f  i t  i s  your func t ion  t o  do s o ,  
p l ease  adv i se  on whatever means of l e g a l  r e d r e s s  I may 
have. " ( ~ m ~ h a s i s  added) 

Board Action 

The Board r e p l i e d  on January 8, 1977: 

" In  r e p l y  t o  your  i n q u i r y  a s  t o  what o t h e r  a c t i o n  you 
may t ake  a g a i n s t  t h e  o p t i c a l  es tab l i shment ,  ycu have 
t h e  same recourse you had o r i g i n a l l y  - t h e  cou r t  system. 

"The refund t o  you was a voluntary  a c t  on t h e  p a r t  of 
t h e  o p t i c a l  es tab l i shment .  a s  t h i s  Board does not  have 
a u t h o r i t y  t o  f o r c e  anv o p t i c a l  comDanv t o  do t h i s . "  
(Emphasis added) 

No a d d i t i o n a l  Board a c t i o n  was taken. 

Comment 

The Board attempted t o  r e so lve  the  complaint by ob ta in ing  r e p a r a t i o n  and 

subsequent ly r e f e r r ed  t h e  complainant t o  t h e  cou r t  system. According t o  

a v a i l a b l e  records ,  no i n v e s t i g a t i o n  was conducted. 

CASE I11 

Board records  inc lude  a l e t t e r  dated A p r i l  24,  1978, from a consumer 

regarding r e d r e s s  f o r  a p a i r  of u n s a t i s f a c t o r y  g l a s ses :  

"When I continued t o  be very uncomfortable wi th  my new 
g l a s s e s ,  I had them checked by my doctor .  I learned 
t h a t  something was no t  q u i t e  r i g h t  and could cause t h e  
discomfort .  



"The g l a s s e s  were.. .primarily ordered t o  wear on a  
forthcoming vaca t ion  c ru i se .  Since I had t o  leave  
be fo re  they  could make up a  new p a i r ,  and they  refused 
t o  refund my $147.53 - I f i n a l l y  had t o  f i n d  ou t s ide  
h e l p  t o  recover  my money. 

".. . ( ~ ) h i l e  i t  has  been resolved.  I c e r t a i n l v  would not  
have g o t t e n  any money back without  t h a t  ou t s ide  help.  

"I f e e l  t h a t  your  Of f i ce  should be aware of t h i s . "  
( ~ m ~ h a s i s  added) 

The o p t i c a l  es tabl ishment  apparent ly  had refused t o  refund the  

complainant 's  money, and t h e  complainant was compelled t o  seek ou t s ide  

a s s i s t a n c e  t o  recover  t h e  money. 

Board Action 

The Board s e n t  a  l e t t e r  t o  t h e  complainant da ted  May 9 ,  1978, i n d i c a t i n g  

t h e  o p t i c a l  es tab l i shment  was under i n v e s t i g a t i o n .  A Board i n v e s t i g a t i v e  

r epo r t  dated t h e  same day ind ica t ed  a  d ispens ing  o p t i c i a n  l i c e n s e  was 

d isp layed  i n  t h e  s t o r e  and i d e n t i f i e d  t h e  l i c e n s e e  ind ica t ed  on the  

l i c e n s e  by name and l i c e n s e  number. 

No f u r t h e r  record of a c t i o n  o r  of  f u r t h e r  correspondence wi th  the  

complainant regard ing  t h i s  case  was found i n  t h e  Board 's  f i l e s .  

Comment 

The Board i n v e s t i g a t i o n  apparent ly  was concerned only wi th  t h e  ques t ion  of 

whether t h e  d ispenser  was l i censed .  There i s  no record of a n  

i n v e s t i g a t i o n  i n t o  the  q u a l i t y  of s e r v i c e  provided. 

CASE I V  

I n  November 1979 the  Board received a  complaint involv ing  a n  a l l e g a t i o n  of 

v i s u a l  harm from con tac t  l e n s e s  and ques t ionable  follow-up serv ice .  

Eleven months l a t e r ,  t h e  case  had no t  been resolved by t h e  Board. 



S i t u a t i o n  

On November 1, 1979, the  Board received t h e  fol lowing complaint: 

"I purchased a  p a i r  of s o f t  con tac t  lenses . . . for  
$94.50.. . .I wore them f o r  3 day[s] bu t  could not  s e e  
out  of them. [I] [ r l e t u r n e d  them f o r  a n  exchange but  
a f t e r  one day, my eye became very inflamed [and] 
i r r i t a t e d  and s t i l l  could no t  s e e  out  of them. 

"The owner would only refund h a l f  of t h e  $94.50 (47.25) 
un le s s  I bought ano the r  p a i r  from him...." He would 
then  apply t h e  f u l l  c o s t  of t h e  [$]94.50 t o  t h e  [new 
contac t  lenses] .  

"He became angry i n  a phone conversa t ion  October 18, 
[19]79 and s a i d  t h a t  he had exchanged t h e  l enses  3 
times. This  i s  no t  t rue .  They were ad jus t ed  one - 
time. The second t ime they  were not  exchanged nor  
cor rec ted . .  . . 
"I  have 2 o t h e r  p a i r s  of con tac t  l e n s e s  and do not  need 
nor  want t h e  [new con tac t ]  l enses .  The chemicals used 
t o  c leanse  t h e  s o f t  l e n s e s ,  according t o  [ s t o r e  owner] 
c o s t  $15. This  I w i l l  pay al though t h a t  i s  extremely 
high o r  i f  t he  l e n s e s  a r e  ad jus t ed  t o  f i t  
c ~ m f o r t a b l [ ~ ]  ." 

Board Action 

Board records  a r e  spa r se  regard ing  t h i s  complaint. They i n d i c a t e ,  

however, t h a t  t h e  l i c e n s e e  was contac ted  by t h e  Board regard ing  h i s  

involvement i n  t h e  complaint.  On December 12 ,  1979, t h e  Board rece ived  a  

l e t t e r  from the  l i c e n s e e  s t a t i n g  he had " l e f t  t h e  company almost  two 

months ago" and s i n c e  he had l e f t  t h e r e  had been "no l icense[d]  o p t i c i a n  

working f o r  t h a t  f i rm."  

On December 19,  1979, t he  Board s e n t  a  l e t t e r  t o  i t s  Attorney General  

r ep re sen ta t ive  reques t ing  advice  a s  t o  what a c t i o n  should be taken  on t h i s  

and o t h e r  cases .  On January 22 ,  1980, t h e  Attorney General r e p r e s e n t a t i v e  

r ep l i ed  a s  fol lows:  

"The Of f i ce  of t he  Attorney General provides  l e g a l  
advice  t o  S t a t e  agencies .  Your December 19 l e t t e r  a sks  
t h a t  t h i s  o f f i c e  adv i se  t h e  Board a s  t o  what a c t i o n  t h e  
Board should t ake  regarding t h e  above-referenced 
l i censee .  I t  i s  t h e  Board and no t  t h i s  o f f i c e  t h a t  
should dec ide  whether o r  no t  any a c t i o n  i s  warranted." 
(Emphasis added) 



On February 22,  1980, almost f o u r  months a f t e r  they  received the 

complaint,  t h e  Board s e n t  l e t t e r s  to :  

- The s t o r e ' s  c u r r e n t l y  employed l i c e n s e e ,  reques t ing  a t tendance  a t  

t h e  March 1980 Board meeting, 

- The formerly employed l i c e n s e e  (who apparent ly  had f i l l e d  the 

con tac t  l e n s  p r e s c r i p t i o n  involved i n  t h e  compla in t ) ,  reques t ing  

a  w r i t t e n  r e p l y  t o  t he  complaint and i n v i t i n g  him t o  a t t e n d  the  

meeting, 

- The c o m p l a i n a n t , i n v i t i n g h e r t o  a t t end  t h e m e e t i n g ,  and 

- The owner/manager of t h e  o p t i c a l  s t o r e ,  reques t ing  a  w r i t t e n  

r ep ly  t o  t he  complaint and i n v i t i n g  him t o  a t t e n d .  

The Board received a  r ep ly  from t h e  formerly employed l i c e n s e e  on 

February 26, 1980, i n  which he s t a t e d  he had resigned before  the  

complainant picked up t h e  l e n s e s  a t  t h e  s t o r e ,  t hus  claiming he had no 

r e s p o n s i b i l i t y  f o r  t he  complainant 's  a l l eged  mistreatment.  

On Apr i l  14 ,  1980, t h e  Board: 

- Sent  by c e r t i f i e d  mai l  t o  t h e  formerly employed l i c e n s e e  a  

"Complaint and Notice of Hearing" which a l l e g e d  t h a t  t h e  l i censee  

was i n  v i o l a t i o n  of A.R.S. $32-1696.9 and s p e c i f i e d :  

"The p r e s c r i p t i o n  f o r  g l a s s e s  presented by 
[complainant] d i d  not  con ta in  a n  approval  from t h e  
p r e s c r i b i n g  ophthalmologist  f o r  t h e  f i t t i n g  of contac t  
l enses .  I Licensee 1 d i d  not  c a l l  t he  ~ r e s c r i b i n a  - - 4. - 
ophthalmologist  f o r  approval  t o  f i t  con tac t  l e n s e s ,  
p r i o r  t o  f i t t i n g  con tac t  l e n s e s  t o  [complainant]. 

"Said conduct and p r a c t i c e . . . c o n s t i t u t e s  a  v i o l a t i o n  of 
A.R.S. $32-1696.9 which reads  a s  fol lows:  'To 
f r audu len t ly  , d i shones t ly ,  i l l e g a l l y  o r  
unpro fes s iona l ly  conduct t h e  p r a c t i c e  of  o p t i c a l  
d i spens ing  o r  engage i n  any conduct i n  such p r a c t i c e  
which would tend t o  do harm t o  t h e  v i s u a l  h e a l t h  of t h e  
publ ic .  ' " ( ~ m ~ h a s i s  added) 



- Sent a  l e t t e r  t o  t h e  c i t y  prosecutor  reques t ing  " the  i n i t i a t i o n  

of  p r o s e c u t o r i a l  proceedings" a g a i n s t  t h e  s t o r e  manager/owner. 

. 
On May 8, 1980, t he  Board he ld  a  formal hearing.  Board minutes of t h a t  

hear ing  s t a t e  t h a t :  
- "A motion was made, seconded and c a r r i e d  t h a t  t he  Board f i n d  

[ l i censee ]  no t  i n  v i o l a t i o n  of t h e  S t a t e  s t a t u t e s ,  s i n c e  t h e  r u l e  

r equ i r ing  the  approval  [ i . e . ,  of t he  p re sc r ib ing  ophthalmologist  

f o r  t h e  f i t t i n g  of con tac t  l enses ]  was adopted a f t e r  t h e  a c t i o n  

occurred. " ( ~ m ~ h a s i s  added) 

- The c i t y  prosecutor  had informed t h e  Board t h a t  he needed 

a d d i t i o n a l  information.  

The Board apparent ly  d i d  n o t  respond t o  t h e  c i t y  p r o s e c u t o r ' s  r eques t  f o r  

a d d i t i o n a l  information.  

On September 26, 1980, t he  c i t y  prosecutor  s e n t  t h e  fol lowing memorandum 

t o  t h e  Board: 

"This i s  t o  adv i se  t h a t  on September 26, 1980, t h e  
complaints  i n  t h e  named cases  were dismissed upon 
motion of t he  defendants .  The subs tance  of t h e  defense  
motion was t h a t  t h e  s i x  month s t a t u t e  of  l i m i t a t i o n s  
app l i cab le  t o  p e t t y  o f f enses  had expi red  p r i o r  t o  t h e  
June 25,  1980, f i l i n g  of t h e  complaints.  

" In  our  conversa t ion  of September 22, 1980, you r e l a t e d  
t o  me t h a t  t h e  o p t i c a l  es tabl ishment  may s t i l l  be i n  
v i o l a t i o n  of t h e  l i c e n s i n g  provis ions .  I f  t h i s  i s  t h e  
case ,  p l ease  f e e l  f r e e  t o  submit t h e  ma t t e r  t o  t h i s  
o f f i c e  f o r  cons ide ra t ion  of t h e  f i l i n g  of new cr imina l  
complaints.  " ( ~ m ~ h a s i s  added) 

The Board took no f u r t h e r  a c t i o n  regard ing  t h e  l i c e n s u r e  i s s u e .  



Comment 

The o r i g i n a l  consumer complaint contained two i s s u e s :  1 )  unacceptable  

con tac t  l e n s e s  r e s u l t i n g  i n  poss ib l e  v i s u a l  harm, and 2 )  t h e  p o s s i b i l i t y  

of f r audu len t  a c t i o n  on t h e  p a r t  of t h e  s t o r e  manager/owner. The f i n a l  

r e s u l t  was t h a t  no d i s c i p l i n a r y  a c t i o n  was taken  by t h e  Board i n  t h a t :  

- t h e  Board d i d  not  i n v e s t i g a t e  adequately a l l e g a t i o n s  a g a i n s t  t he  

formerly employed l i c e n s e e  and d i d  not  impose any d i s c i p l i n e ,  and 

- The Board d i d  no t  fo l low up on p o s s i b l e  v i o l a t i o n s  of the  

l i c e n s i n g  law. 

Ul t imate ly ,  t h e  consumer complaint was ignored. 

Lack of  S u b s t a n t i a l  D i sc ip l ina ry  

Action on Board- in i t ia ted  Complaints 

A s  of December 31, 1980, t he  most severe  pena l ty  imposed by the  Board 

regarding Board- in i t ia ted  complaints  was a  f i n e  of $56 f o r  unl icensed 

a c t i v i t y .  The remainder of d i s c i p l i n a r y  a c t i o n s  on Board- in i t ia ted  

complaints cons i s t ed  of  cease  and d e s i s t  l e t t e r s  regarding a d v e r t i s i n g  and 

unl icensed a c t i v i t y .  Furthermore, our  review revealed t h a t  a  p o t e n t i a l  

f o r  f i n e s  e x i s t e d  i n  a t  l e a s t  three* a d d i t i o n a l  s i t u a t i o n s ,  bu t  f i n e s  were 

not imposed by t h e  Board. 

A.R.S. $32-1697 s t a t e s  t h a t  p r a c t i c i n g  o p t i c a l  d i spens ing  without a  

l i c e n s e  i s  a  p e t t y  of fense .  According t o  S t a t e  law, conv ic t ion  of a  p e t t y  

of fense  i n c u r s  a  f i n e  of no t  more t h a n  $300. 

I n  o u r  review of 29 complaints** regarding unl icensed a c t i v i t y  i n  which 

the  p o t e n t i a l  f o r  f i n e  apparent ly  was present  under A.R.S. $32-1697, fou r  

such c a s e s  appear  t o  have been subs t an t i a t ed .  However, i n  only  one case  

was a  f i n e  imposed. 

* A f o u r t h  p o t e n t i a l  f o r  f i n e  e x i s t s ,  but a s  o f  June 30, 1981, a c t i o n  
by t h e  Board was pending. 

** This  f i g u r e  i nc ludes  complaints  o r ig ina t ed  through a  consumer 
regarding q u a l i t y  of s e r v i c e s ,  bu t  disposed of  a s  a  Board- in i t ia ted  
complaint regarding unl icensed a c t i v i t y .  



The Board Has Not Inves t iga t ed  

Numerous C o m ~ l a i n t s  S u f f i c i e n t l y  

Our review revealed t h a t  t h e  Board h a s  f a i l e d  t o  i n v e s t i g a t e  adequately 

t h e  v a s t  ma jo r i t y  of complaints received from 1976 through 1980. Of 51  

consumer complaints ,  t he  Board d i d  not  conduct any prehear ing  

i n v e s t i g a t i o n s  regard ing  t h e  q u a l i t y  of s e r v i c e  received by a  consumer. 

Furthermore, hear ing  procedures  were used 45 percent  of t h e  t ime f o r  

Board- in i t ia ted  complaints  bu t  only 24 percent  of t h e  t ime f o r  consumer 

complaints.  

Inf requent  I n v e s t i g a t i o n s  Are Inadequate  

The Board has  used a  process  f o r  i n v e s t i g a t i n g  consumer complaints  t h a t  i s  

inadequate  t o  determine i f  incompetency o r  unprofess iona l  conduct was 

involved . 

The L e g i s l a t i v e  Counci l ,  i n  a  memorandum dated J u l y  20, 1979, ou t l i ned  a  

"proper i n v e s t i g a t i o n "  a s  follows:* 

. .a proper  i n v e s t i g a t i o n  would seem t o  inc lude ,  a s  a 
.nimum, t h e  fo l lowing  procedures : 

In te rv iewing  t h e  complainant,  t h e  [ l i censee ]  who 
i s  t h e  s u b j e c t  of t h e  complaint and any t h i r d  
person who might have knowledge of t h e  f a c t s  of 
t h e  complaint.  

b. Ver i fy ing  any previous complaint a g a i n s t  t h e  
[ l i c e n s e e ]  and t h e  d i s p o s i t i o n  of t h e  complaint. 

c. Checking f o r  any previous  complaints  by t h e  
complainant. 

d. I d e n t i f y i n g  t h e  gene ra l ly  accepted p r a c t i c e  i n  t h e  
p ro fe s s ion  f o r  t h e  a c t  which i s  t h e  s u b j e c t  of t h e  
complaint. 

"F ina l ly ,  t he  Arizona Revised S t a t u t e s  $41-1010, 
r e l a t i n g  t o  evidence a t  hea r ings  i n  a  con te s t ed  case ,  
o f f e r s  some i n s i g h t  i n t o  t h e  kind of evidence which 
should be ga thered  i n  a n  i n v e s t i g a t i o n :  i t  must be 
' s u b s t a n t i a l ,  r e l i a b l e  and probat ive ' . "  

* While t h i s  memorandum d e a l t  s p e c i f i c a l l y  wi th  t h e  Board of  Optometry, 
L e g i s l a t i v e  Council  s t a f f  s t a t e d  on May 25, 1981, t h a t  t h e  s e c t i o n  
regarding elements  of a  proper  i n v e s t i g a t i o n  a r e  so  g e n e r a l  a s  t o  
apply t o  a l l  Arizona regula tory  boards. 



Our review of t h e  5 1  consumer complaints  t h e  Board received from 

January 1, 1976, t o  December 31, 1980, revealed t h a t  no complaint was 

s u f f i c i e n t l y  i n v e s t i g a t e d  t o  s a t i s f y  L e g i s l a t i v e  Council c r i t e r i a .  A l l  51 

consumer complaints  were resolved by a mere' review of w r i t t e n  

correspondence from t h e  complainant and t h e  o p t i c i a n  o r  p r a c t i t i o n e r  

involved. There i s  no documentation of :  1 )  in te rv iews  of  a l l  p a r t i e s  

involved,  2 )  v e r i f i c a t i o n  of  previous complaints  a g a i n s t  t h e  l i c e n s e e  and 

t h e i r  d i s p o s i t i o n s ,  3 )  review of complaints by the  same complainant,  o r  

4 )  i d e n t i f i c a t i o n  of  t h e  gene ra l ly  accepted p r a c t i c e  i n  t h e  profession.  

The process  of depending on w r i t t e n  correspondence provided by the  

complainant and t h e  l i c e n s e e  does not  appear t o  s a t i s f y  t h e  requirement 

t h a t  evidence be " s u b s t a n t i a l ,  r e l i a b l e  and probat ive."  

Recent ly t h e  Board was admonished by t h e  Attorney General t o  i n v e s t i g a t e  

and dispose of complaints  adequately and completely. A s  p rev ious ly  noted 

on page 43 ,  i n  a memorandum dated  November 28, 1979, regard ing  Board 

a c t i o n s  on t h r e e  d i f f e r e n t  complaints ,  t h e  Ass i s t an t  Attorney General 

s t a t e d :  

"The method used t o  reso lve  t h i s  ma t t e r  i s  
inappropr i a t e  and does no t  meet t h e  o b l i g a t i o n  of t h e  
Board of Dispensing Opt ic ians  t o  p r o t e c t  t h e  pub l i c  
from unqua l i f i ed  p r a c t i t i o n e r s .  The ma t t e r  should not  
be disposed of merely because the  p a r t i e s  have reached 
a mutual agreement: i t  i s  necessarv t o  i n v e s t i g a t e  a l l  
complaints i n  o r d e r  t o  determine i f  a v i o l a t i o n  of t he  
Board.. .laws has  occurred and the  Board.. . is ob l iga t ed  - 
t o  t ake  appropr i a t e  a c t i o n  i f  and when a v i o l a t i o n  of 
i t s  laws i s  discovered r e g a r d l e s s  of any se t t l emen t  of 
t h e  ma t t e r  between t h e  p a r t i e s . "  ( ~ m p h a s i s  added) 

CONCLUSION 

The l ack  of d i s c i p l i n a r y  a c t i o n  imposed by the  Board wi th  regard t o  

consumer complaints  and Board- in i t ia ted  complaints r a i s e s  s e r i o u s  

ques t ions  regarding t h e  Board 's  a b i l i t y  t o  e f f e c t i v e l y  r e g u l a t e  o p t i c a l  

dispensing.  Our review of t h e  Board 's  d i s p o s i t i o n  of complaints received 

during 1976 through 1980 revealed t h a t  t h e  Board has not :  

- Inves t iga t ed  numerous complaints s u f f i c i e n t l y ,  and 

- Imposed s u f f i c i e n t l y  severe  p e n a l t i e s .  



RECOMMENDATION 

The performance of the Board of Dispensing Opticians with regard to 

investigating and resolving complaints needs to be improved significantly 

if the Board is to .continue performing its complaint-handling functions. 

If regulation is continued, it is recommended that consideration be given 

to the following: 

1. Arizona Revised Statutes, Title 32, chapter 15.1, be amended as 

recommended on page 66. 

2. The Board of Dispensing Opticians establish specific procedures 

for the investigation and resolution of complaints. These 

procedures should meet the standards of a minimum investigation 

cited by the Legislative Council. 



FINDING I V  

STATUTORY CHANGES ARE NEEDED I F  THE BOARD OF DISPENSING OPTICIANS I S  TO BE 

CONTINUED. 

The Board of Dispensing Opt ic ians '  a b i l i t y  t o  r e g u l a t e  t h e  d ispens ing  of 

o p t i c a l  goods and s e r v i c e s  i s  s i g n i f i c a n t l y  impaired i n  t h a t :  

- Taken s i n g l y  o r  t oge the r ,  t h e  l a c k  of  pena l ty  p rov i s ions  and the  

presence of f i v e  occupat iona l  c a t e g o r i e s  does no t  a l low f o r  

e f f e c t i v e  r egu la t ion ,  and 

- Since t h e r e  i s  no p rov i s ion  f o r  t h e  r e g u l a t i o n  of o p t i c a l  

es tab l i shments ,  many complaints  concerning s e r v i c e  and product 

q u a l i t y  cannot be reso lved  e f f e c t i v e l y .  

I f  t h e  Board i s  t o  be cont inued,  s t a t u t o r y  changes a r e  needed t o  enhance 

i t s  a b i l i t y  t o  r e g u l a t e  t he  d ispens ing  of o p t i c a l  goods and se rv i ces .  

Few Penal tv  Provis ions  and 

Many Occupational Categor ies  

Our review of t h e  s t a t u t e s  r e g u l a t i n g  d ispens ing  o p t i c i a n s  revealed 

s e r i o u s  d e f i c i e n c i e s  i n  t h a t :  

- Considerable  over lap  e x i s t s  among t h e  f i v e  occupat iona l  

c a t e g o r i e s  mentioned i n  t h e  s t a t u t e s ,  

- Not a l l  i n d i v i d u a l s  i n  t h r e e  of t he  f i v e  c a t e g o r i e s  a r e  s u b j e c t  

t o  s t a t u t o r y  r egu la t ion ,  and 

- There a r e  few pena l ty  p rov i s ions  f o r  v i o l a t i o n s  of app l i cab le  

S t a t e  laws. 



Arizona law regarding d ispens ing  o p t i c i a n s  s p e c i f i c a l l y  i d e n t i f i e s  t h ree  

groups of persons involved i n  t he  occupat ional  category:  1 )  l i censed  

d ispens ing  o p t i c i a n s ,  2 )  r e g i s t e r e d  appren t i ce  d ispens ing  o p t i c i a n s  and 

3 )  persons who may dispense o p t i c a l  goods but  who work d i r e c t l y  under t h e  

supe rv i s ion  of a  l i censed  phys ic ian ,  op tometr i s t  o r  d i spens ing  op t i c i an .  

I n  a d d i t i o n ,  Arizona law i n d i r e c t l y  i d e n t i f i e s  two o t h e r  groups: 

- 1)  employers of t h e  o t h e r  groups,  and 2 )  supe rv i so r s  of apprent ice  

dispensing o p t i c i a n s  and unl icensed persons. 

A cornparision of the :  1 )  a c t i v i t i e s  allowed and p a r t i c i p a t e d  i n  by each 

group, 2 )  ex t en t  of Board j u r i s d i c t i o n  concerning these  groups,  and 

3)  p e n a l t i e s  t h a t  can be imposed on each group r e v e a l s  over lap  of 

a c t i v i t i e s ,  uneven j u r i s d i c t i o n  and weak Board enforcement powers. 

A c t i v i t i e s  Allowed and P a r t i c i p a t e d  

i n  by Persons Involved i n  Opt ic ianry  

According t o  Arizona law l i censed  d ispens ing  o p t i c i a n s  and r e g i s t e r e d  

appren t i ce s  a r e  d i r e c t l y  w i t h i n  t h e  purview of t h e  Board. A.R.S. $32-1681 

subsec t ion  A s t a t e s ,  i n  p a r t :  

"No person s h a l l  p r a c t i c e  a s  a  dispensing o p t i c i a n  i n  
t h i s  s t a t e  without having a  v a l i d  and s u b s i s t i n g  
l icense. . ."  

Fu r the r ,  A.R.S. 532-1682 subsec t ion  E s t a t e s ,  i n  p a r t :  

"The board s h a l l  r e q u i r e  t h a t  any person d e s i r i n g  t o  
work a s  a n  appren t i ce  d ispens ing  o p t i c i a n  o b t a i n  a  
c e r t i f i c a t e  of r e g i s t r a t i o n . "  

The Board i s  empowered through A.R.S. $72-1673 t o  enforce  the  law: 

" . . . to  h e l p  a s s u r e  t h e  competency of d i spens ing  
o p t i c i a n s  and prevent  conduct on t h e i r  p a r t  which would 
tend t o  do harm t o  t h e  v i s u a l  h e a l t h  of t h e  public." 

Fu r the r ,  A.R.S. 932-1696 d e l i n e a t e s  unlawful a c t s  over  which t h e  Board has 

j u r i s d i c t i o n .  



F i n a l l y ,  t h e  law s p e c i f i c a l l y  exempts from Board j u r i s d i c t i o n  a  person 

who: 1 )  works under t h e  d i r e c t  supe rv i s ion  o f ,  and exc lus ive ly  f o r ,  a  

l i censed  phys ic ian ,  op tome t r i s t  o r  d i spens ing  o p t i c i a n ,  and 2 )  does not  

r ep re sen t  himself t o  t h e  pub l i c  a s  a  l i censed  o r  app ren t i ce  d ispens ing  

op t i c i an .  

A s  demonstrated i n  a  March 1981 survey conducted by t h e  Of f i ce  of t h e  

Auditor  General ,  l i c ensed  d ispens ing  o p t i c i a n s ,  app ren t i ce s  and supervised 

bu t  unl icensed persons perform s u b s t a n t i a l l y  t h e  same func t ions .  Table 11 

compares t h e  a c t i v i t i e s  of  t h e  t h r e e  groups. 

TABLE 11 

COMPARISON OF FUNCTIONS PERFORMED BY SURVEYED* LICENSED 
DISPENSING OPTICIANS, APPRENTICE DISPENSING 

OPTICIANS AND UNLICENSED DISPENSERS I N  ARIZONA 

A c t i v i t y  
F i t t i n g  

eyeglasses  
F i t t i n g  

con tac t  
l e n s e s  

F i t t i n g  
a r t i f i c a l  
eyes  

Neut r a l i -  
zation**** 

Lens gr inding  

Licensed Dispensing 
O ~ t i c i a n s  

Regis te red  
A ~ ~ r e n t i c e s * "  

Percentage 
Number of Total*** 

Percentage 
Number of Total*** 

Supervised bu t  
Unlicensed 

Op t i ca l  Dispensers*" 
Percentage 

Number of Total*** 

5 9  89.4% 

* A s  repor ted  by l i censees .  
** Percentage of l i c e n s e e s  who responded t o  ques t ion  regard ing  d u t i e s  

of those  they  superv ise .  
*** T o t a l s  exceed 100 percent  because i n d i v i d u a l s  i n  each group perform 

more than  one func t ion .  
**** Neut ra l i za t ion :  Determination of p r e s c r i p t i o n  readings  from l e n s e s  

i n s t e a d  of from d o c t o r ' s  p r e s c r i p t i o n .  



A s  demonstrated i n  Table 11, func t ions  performed by l i censed  and 

r e g i s t e r e d  appren t i ce  d ispens ing  o p t i c i a n s  a l s o  a r e  performed by 

superv ised  but  unl icensed o p t i c a l  d i spense r s  who a r e  not  s u b j e c t  t o  Board 

regula t ion .  I t  should be noted t h a t  t h e  two most common a c t i v i t i e s  f o r  

t h e  unregula ted  group, f i t t i n g  eyeglasses  and n e u t r a l i z a t i o n ,  a l s o  a r e  the  

two most common a c t i v i t i e s  f o r  t h e  two groups regula ted  by the  Board. 

Fu r the r ,  i t  i s  notab le  t h a t  under e x i s t i n g  S t a t e  laws t h e  employers of 

l i censed  d ispens ing  o p t i c i a n s ,  app ren t i ce  d ispens ing  o p t i c i a n s  and 

unl icensed  o p t i c a l  d i spense r s  a r e :  1 )  no t  s u b j e c t  t o  a l l  s t a t u t o r y  

provis ions  regard ing  d ispens ing  o p t i c i a n r y  u n l e s s  a l s o  l i censed  a s  a  

d i spens ing  o p t i c i a n  and 2 )  def ined  only  i n  terms of what t hey  cannot do 

r a t h e r  than  what they  may o r  must do. 

For example, according t o  A.R.S. $32-1696 paragraphs 3 and 9 ,  i t  i s  

unlawful f o r  a n  employer t o  

" . . .h i re ,  procure,  o r  induce a  person no t  l i censed  t o  
r a c t i c e  a s  a  d i spens ing  o p t i c i a n ,  except  a s  provided f n 692-1682, subsec t ion  E  ( regarding apprent ices)  , I' o r  

" . . . f raudulent ly ,  d i shones t ly ,  i l l e g a l l y  o r  
unpro fes s iona l ly  conduct t h e  p r a c t i c e  of o p t i c a l  
d i spens ing  o r  engage i n  conduct i n  such p r a c t i c e  which 
would tend t o  do harm t o  t h e  v i s u a l  h e a l t h  of t h e  
publ ic .  " ( ~ m ~ h a s i s  added) 

F i n a l l y ,  S t a t e  law does no t  s p e c i f y  t h e  r e s p o n s i b i l i t i e s  of a  person who 

supe rv i se s  d ispens ing  o p t i c i a n s ,  app ren t i ce  o p t i c i a n s  and o p t i c a l  

d i spensers .  I n s t e a d ,  i t  s p e c i f i e s  only t h a t  a n  appren t i ce  dispensing 

o p t i c i a n  o r  un l icensed  o p t i c a l  d i spense r  must work under t h e  i n s t r u c t i o n  

and/or d i r e c t  supe rv i s ion  of a  d i spens ing  o p t i c i a n ,  phys ic ian  o r  

op tometr i s t .  

L e g i s l a t i v e  Council ,  i n  a  memorandum dated November 24, 1980," s t a t e d  t h a t  

t h i s  l a c k  o f  a  supe rv i so r - r e spons ib i l i t y  d e f i n i t i o n  i s  unique i n  Arizona 

law. 

* Appendix V I  con ta ins  t h i s  memorandum. 
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" . . . In  c o n t r a s t  wi th  s t a t u t e s  providing f o r  
c e r t i f i c a t i o n  of app ren t i ce s  o r  i n t e r n s  i n  o t h e r  
p ro fe s s ions ,  t h e  d ispens ing  o p t i c i a n  s t a t u t e s  do not 
express ly  mandate any d u t i e s  on t h e  supe rv i s ing  
~ r a c t i t i o n e r . "  ( ~ m ~ h a s i s  added) 

A s  with employers, only supe rv i so r s  who a r e  l i c e n s e d  d ispens ing  o p t i c i a n s  

a r e  s u b j e c t  t o  Board j u r i s d i c t i o n .  Phys ic ians  o r  op tome t r i s t s  who 

- supe rv i se  d ispens ing  o p t i c i a n s ,  app ren t i ce  d ispens ing  o p t i c i a n s  and 

o p t i c a l  d i spense r s  a r e  s p e c i f i c a l l y  exempted by A.R.S. $32-1691 

paragraph 1 from t h e  d ispens ing  o p t i c i a n r y  law and r e g u l a t i o n  by t h e  Board. 

Board J u r i s d i c t i o n  Is Uneven 

among Op t i ca l  P r a c t i t i o n e r s  and 

Enforcement Provis ions  Are Weak 

The d ispens ing  o p t i c i a n  law i s  not  c l e a r  regard ing  p e n a l t i e s  t o  be 

imposed, even a g a i n s t  l i c e n s e e s  w i th in  i t s  d i r e c t  j u r i s d i c t i o n ,  f o r  

unlawful a c t s .  

L e g i s l a t i v e  Council ,  i n  a  memorandum dated November 24, 1980," s t a t e d :  

"The l e g i s l a t i v e  i n t e n t  of  A.R.S. s e c t i o n  32-1696 i s  
ambiguous i n  t h a t  i t  d e c l a r e s  c e r t a i n  a c t s  t o  be 
'unlawful '  bu t  does no t  c l a s s i f y  t h e  a c t s  a s  cr imes o r  
p r e s c r i b e  a  penal ty.  Since A.R.S. s e c t i o n  32-1693 
a u t h o r i z e s  t h e  board t o  deny, suspend o r  revoke t h e  
l i c e n s e  of any person 'who v i o l a t e s  any p rov i s ion  of 
t h i s  chap te r '  t h e  board could deny, suspend o r  revoke 
the  l i c e n s e  of e i t h e r  a n  appren t i ce  o r  a  l i censed  
d ispens ing  o p t i c i a n  who committed such a c t s .  You may 
wish t o  recommend t h a t  A.R.S. s e c t i o n  32-1696 be 
amended t o  e i t h e r  provide a c r imina l  c l a s s i f i c a t i o n  o r  
be r e w r i t t e n  t o  d e c l a r e  t h a t  t h e  p roh ib i t ed  a c t s  a r e  
grounds f o r  d e n i a l ,  suspension o r  revoca t ion  of a  
l i cense .  " ( ~ m p h a s i s  added) 

I t  should be noted t h a t  A.R.S. $13-602 subsec t ion  C p r e s c r i b e s  unlawful 

a c t s  which a r e  not  des igna ted  a s  t o  c r imina l  s t a t u s  as p e t t y  of fenses .  

* Appendix V I  con ta ins  t h i s  memorandum. 



The s t a t u t e  reads: 

"Any of fense  defined ou t s ide  t h i s  t i t l e  without e i t h e r  
des igna t ion  a s  a  fe lony  o r  misdemeanor o r  s p e c i f i c a t i o n  
of t h e  c l a s s i f i c a t i o n  o r  t h e  pena l ty  i s  a  p e t t y  
offense."  

According t o  a  L e g i s l a t i v e  Council  opinion dated May 21, 1981," 

 he  he c r imina l  p e n a l t i e s  prescr ibed  by t h e  l e g i s l a t u r e  
f o r  v i o l a t i o n s  of  A.R.S. T i t l e  32,  Chapter  15.1 
(d i spens ing  o p t i c i a n s )  a r e  t h e  l e a s t  severe  of those 
found i n  t he  remainder of T i t l e  32. A b r i e f  survey of 
enabl ing  s t a t u t e s  of o t h e r  s e l e c t e d  T i t l e  32 boards and 
commissions i n d i c a t e s  t h a t  t he  g r e a t  ma jo r i t y  (22 )  have 
misdemeanor c l a s s i f i c a t i o n s  while  5 have a  felony 
c l a s s i f i c a t i o n  o r  a  combination felony-misdemeanor 
c l a s s i f i c a t i o n s . "  ( ~ m p h a s i s  added) 

Apprentice d ispens ing  o p t i c i a n s  a l s o  a r e  w i th in  the  d i r e c t  purview of the 

Board. However, t h e  only requirements f o r  such persons a re :  

1 )  r e g i s t r a t i o n  wi th  t h e  Board, and 2 )  d i r e c t  supe rv i s ion  of t h e i r  

o p t i c a l  d i spens ing  a c t i v i t i e s  by a  phys ic ian ,  op tome t r i s t  o r  l i censed  

d ispens ing  o p t i c i a n .  

S t a t e  law does  no t  s p e c i f y  whether obta in ing  t h e  d i r e c t  supe rv i s ion  i s  a  

r e s p o n s i b i l i t y  of t h e  supe rv i so r  o r  of t h e  app ren t i ce  dispensing 

op t i c i an .  Fu r the r ,  t h e  Board cannot impose p e n a l t i e s  d i r e c t l y  a g a i n s t  t he  

app ren t i ce  d ispens ing  o p t i c i a n  regarding q u a l i t y  of s e r v i c e  provided, and 

i t  i s  unc lea r  what p e n a l t i e s  could be imposed a g a i n s t  a  superv is ing  

l i censed  d ispens ing  o p t i c i a n  f o r  v i o l a t i o n s  committed by a n  apprent ice .  

S imi l a r ly  with unl icensed o p t i c a l  d i spense r s ,  the  Board cannot r e g u l a t e  

t h e i r  a c t i v i t i e s  o r  impose p e n a l t i e s  i f  requi red  supe rv i s ion  i s  provided 

and the unl icensed persons do not  hold themselves ou t  t o  t he  p u b l i c  a s  

l i censed  o r  r e g i s t e r e d  appren t i ce  d ispens ing  op t i c i ans .  However, i f  an  

unl icensed person represented  himself a s  a  l i censed  person, A.R.S. 

$32-1697 would apply: 

"The p r a c t i c e  of o p t i c a l  dispensing without a  v a l i d  and 
s u b s i s t i n g  l i c e n s e  i s  a  p e t t y  offense." 

* Appendix VII con ta ins  t h i s  memorandum. 



The Board has  t h e  a u t h o r i t y ,  i n  such cases ,  t o  r e f e r  v i o l a t i o n s  t o  t h e  

cou r t  system f o r  t r i a l  and impos i t ion  of a  f i n e  not  t o  exceed $300. 

A s  i n  t h e  ca se  of an  appren t i ce ,  i t  i s  unc lea r  a s  t o  what p e n a l t i e s  could 

be imposed a g a i n s t  a  superv isory  l i censed  d ispens ing  o p t i c i a n  f o r  

s t a t u t o r y  v i o l a t i o n s  committed by an  unl icensed  person. L e g i s l a t i v e  

Counci l ,  i n  a  memorandum da ted  November 24,  1980," explained t h e  s t a t u t o r y  

def ic iency:  

"There i s  no express  s t a t u t o r y  a u t h o r i t y  t o  suspend o r  
revoke t h e  l i c e n s e  of a  supe rv i so r  of a n  unl icensed 
person ...." 

"...under paragraph 9  of A.R.S. $32-1696 t h e  board 
could suspend o r  revoke t h e  l i c e n s e  of a  person who 
' f r audu len t ly  , d i shones t ly ,  i l l e g a l l y  o r  
unpro fes s iona l ly '  conducts  t h e  p r a c t i c e  of o p t i c a l  
dispensing o r  engages i n  'any conduct i n  such p r a c t i c e  
which would tend t o  do harm t o  t h e  v i s u a l  h e a l t h  of t h e  
pub l i c '  ... 
"We cannot say  under what c ircumstances,  i f  any, a  
s u p e r v i s o r ' s  conduct would f a l l  w i t h i n  t h e  p roh ib i t ed  
conduct descr ibed i n  paragraph 9." (Emphasis added) 

Ramificat ions of Unclear 

Enforcement Author i ty  

Our review of complaints received by t h e  Board revealed t h a t  t h e  problem 

of j u r i s d i c t i o n  over  superv ised  persons has  a r i s e n  i n  numerous cases ,  

cons t r a in ing  the  Board's a b i l i t y  t o  a c t .  Of a  t o t a l  45 Board- in i t ia led  

complaints  dur ing  t h e  f ive -yea r  per iod  ended December 31, 1980, t h e  l a c k  

of supe rv i s ion  was a  problem i n  14 cases  ( 3 1  pe rcen t ) .  Fu r the r ,  of t h e s e  

14 cases ,  t h e  only d e f i n i t i v e  d i s p o s i t i o n  was voluntary  compliance e i t h e r  

by the  o p t i c a l  es tabl ishment  o r  by t h e  l i c e n s e e  f o r  f o u r  of  t h e  complaints.  

* Appendix V I  con ta ins  t h i s  memorandum. 
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It should be noted t h a t  according t o  a  L e g i s l a t i v e  Council  memorandum 

dated  August 10 ,  1981," no o t h e r  s e t  of Arizona s t a t u t e s  regarding 

occupat ional  r e g u l a t i o n  provided a n  exemption f o r  unl icensed persons when 

i t  inc ludes  p rov i s ions  f o r  apprent ices .  

According t o  t h e  memorandum, f o u r  o t h e r  s t a t u t e s  regard ing  occupat ional  

r egu la t ion  c o n t a i n  p rov i s ions  f o r  app ren t i ce s  o r  i n t e r n s :  barbers ,  

embalmers, pharmacists  and polygraph examiners. I n  each of t hese  

s t a t u t e s ,  i t  i s  unlawful  f o r  anyone t o  engage i n  t h e  s p e c i f i e d  occupation 

un le s s  he i s  a  l i c e n s e e  o r  a  r e g i s t e r e d  appren t i ce  o r  i n t e r n .  

Regarding employers of persons involved i n  d ispens ing  op t i c i an ry ,  

according t o  L e g i s l a t i v e  Council  i n  a November 24, 1980, memorandum*" the  

Board could suspend o r  revoke t h e  dispensing o p t i c i a n  l i c e n s e  of an  

employer f o r  c e r t a i n  a c t i v i t i e s :  

"Under A.R.S. s e c t i o n  32-1696, paragraph 3,  t h e  board 
may suspend o r  revoke t h e  l i c e n s e  of a n  employer who 
h i r e s  a n  unl icensed person t o  p r a c t i c e  as a  d ispens ing  
o p t i c i a n ,  except  i f  t h e  unl icensed person i s  a  
r e g i s t e r e d  appren t i ce  p r a c t i c i n g  ou t s ide  t h e  scope of 
h i s  au thor ized  prac t ice . . . .  

.... A s  t he  neg l igen t  h i r i n g  of persons who a r e  
incompetent would c l e a r l y  be conduct which 'would tend 
t o  do harm t o  t h e  v i s u a l  h e a l t h  of t he  pub l i c '  t h e  
board would have a u t h o r i t y  t o  revoke t h a t  employer 's 
l i cense ."  

However, i f  the  employer i s  not  a  l i c e n s e e  i t  i s  doubt fu l  t h a t  t h e  Board 

would have j u r i s d i c t i o n a l  a u t h o r i t y .  

* Appendix V I I I  con ta ins  t h i s  memorandum. 
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Therefore,  whether o r  no t  t h e  Board could t ake  d i r e c t  a c t i o n  i n  t h e  ma t t e r  

of a  consumer complaint i s  dependent upon: 1) which group allowed t o  

p r a c t i c e  i n  t h e  o p t i c a l  d i spens ing  f i e l d  i s  involved,  2 )  whether o r  no t  a  

person i s  s u b j e c t  t o  supe rv i s ion  by a  Board l i c e n s e e ,  and 3 )  whether t h e  

a c t i v i t y  represented  f r aud  and mis rep resen ta t ion  o r  was a q u a l i t y  of 

s e r v i c e  complaint. Depending on the  circumstances,  t he  Board may o r  may 

no t  be empowered t o  a c t .  I n  any c a s e ,  Board powers a r e  unc lea r  and weaker 

t han  f o r  most of Ar izona ' s  occupat iona l  r egu la to ry  boards. 

The fol lowing case  i l l u s t r a t e s  t h e  problem of unc lea r  r egu la to ry  a u t h o r i t y :  

Board records  inc lude  a  l e t t e r  dated January 19 ,  1978, from a consumer 

regarding r e d r e s s  f o r  a  p a i r  of u n s a t i s f a c t o r y  g l a s s e s  and q u a l i t y  of 

s e rv i ce :  

" In  November 1977 I purchased a  p a i r  of g l a s s e s  from 
the . . .op t ica l  shop. Cost ,  $98.80. 

F i r s t  of a l l , . . . d i d  n o t  g i v e  me t h e  t i n t e d  l e n s e s  which 
I had ordered,  bu t  gave me c l e a r  g l a s s .  Secondly, he 
was e i t h e r  unable o r  unwi l l ing  t o  proper ly  a d j u s t  
them. But worst of a l l  i s  t h a t  he has  been very rude 
t o  me; and on January 17 ,  1978, he became very angry 
and screamed and y e l l e d  a t  me, and ordered me out  of 
h i s  shop.... 

My husband and I toge the r  spent  over  $300.00 f o r  
g l a s s e s  ( i n  1977) i n  h i s  shop and I f e e l  t h a t  we 
deserve sympathetic and courteous service. . . ."  

Board Action 

Upon i n v e s t i g a t i o n ,  t h e  Board discovered t h a t  t h e  i n d i v i d u a l  who dispensed 

t h e  complainant 's  eyeglasses  claimed t o  be a  l i censed  d ispens ing  o p t i c i a n  

when, i n  f a c t ,  he was unl icensed.  The Board pursued t h e  ma t t e r  through 

t h e  county p r o s e c u t o r ' s  o f f i c e ,  and on June 26, 1978, t h e  unl icensed 

i n d i v i d u a l  was f ined  $56. The Board then  dismissed t h e  case. 



On August 4 ,  1978, t h e  Board rece ived  a  l e t t e r  from t h e  complainant 

express ing  concern t h a t  t h e  unl icensed i n d i v i d u a l  was " s t i l l  working a s  a  

d i spens ing  opt ic ian ."  I n  a  l e t t e r  dated August 21, 1978, t h e  Board 

r ep l i ed :  

"In response t o  your o r i g i n a l  complaint of January 19,  
1978, regard ing  M r .  , t h e  S t a t e  Board of 
Dispensing Opt ic ians  i n i t i a t e d  an  i n v e s t i g a t i o n  t o  
determine whether o r  no t  M r .  was holding 
himself ou t  t o  t he  genera l  pub l i c  a s  a  d i spens ing  
o p t i c i a n  o r  whether he was c l e a r l y  ope ra t ing  under t h e  
d i r e c t  supe rv i s ion  of a  l i censed  phys ic ian ,  
ophthalmologist ,  op tometr i s t  o r  duly l i censed  
dispensing op t i c i an .  

"The i n v e s t i g a t i o n  showed t h a t  he was indeed holding 
himself ou t  t o  be a  l i censed  d ispens ing  o p t i c i a n ,  f o r  
which he was duly  f ined .  

"Under t h e  Arizona Dispensing Opt ic ian  Act and Rules 
and Regulat ions,  A r t i c l e  3,  S t a t u t e  32-1691, 
'Exemptions of persons,  app ren t i ce s  and s a l e s  
( r e : l i c e n s i n g ) '  paragraph 2 ,  M r .  i s  not  
i l l e g a l l y  employed and 1 quote: 'Any person working - - 

under t h e  - d i r e c t  supe rv i s ion  of a  phys ic ian ,  
op tome t r i s t  of d i spens ing  o p t i c i a n  duly  l i censed  t o  
p r a c t i c e  under t h e  laws of  t h i s  s t a t e ,  so long a s  t h e  
app ren t i ce  i s  working exc lus ive ly  f o r  t h e  l i censed  
phys ic ian ,  op tome t r i s t  o r  d i spens ing  o p t i c i a n  and does 
n o t  hold himself  o u t  t o  t h e  pub l i c  gene ra l ly  a s  a  
d i spens ing  op t i c i an .  " 

Comment 

The Board pursued the  consumer complaint s o l e l y  on the  b a s i s  of whether o r  

n o t  t h e  i n d i v i d u a l  d i spens ing  t h e  eyeglasses  possessed a  l i cense .  The 

Board deemed the  q u a l i t y  of s e r v i c e  complaint out of i t s  j u r i s d i c t i o n  

because t h e  i n d i v i d u a l  d i spense r  was unl icensed  and, t h e r e f o r e ,  i f  

app ropr i a t e ly  superv ised ,  exempt from the  s t a t u t o r y  provis ions .  Th i s  

i l l u s t r a t e s  how t h e  l a c k  of s t a t u t o r y  c l a r i t y  and a u t h o r i t y  impairs  t he  

Board's a b i l i t y  t o  r e so lve  consumer complaints.  



No Provis ion  f o r  Regulat ion 

of O ~ t i c a l  Establ ishments  

Our review of t he  d ispens ing  o p t i c i a n s  law revealed t h a t ,  s i n c e  t h e r e  i s  

no provis ion  f o r  r e g u l a t i o n  of o p t i c a l  es tab l i shments ,  many complaints 

concerning product q u a l i t y  and s e r v i c e  cannot be reso lved  e f f e c t i v e l y  i n  

t h a t :  

- Many f a c t o r s  a f f e c t i n g  product q u a l i t y  a r e  beyond t h e  c o n t r o l  of 

t h e  l i censed  d ispens ing  o p t i c i a n ,  e s p e c i a l l y  i f  t h e  l i c e n s e e  i s  

a n  employee of a  l a r g e  o rgan iza t ion ,  and 

- P o l i c i e s  regard ing  s e v e r a l  a s p e c t s  of s e r v i c e  ( f o r  example, 

refunds o r  exchanges regard ing  de fec t ive  products  and t h e  l e n g t h  

of  t ime t o  r ece ive  products  from t h e  l a b o r a t o r i e s  which a c t u a l l y  

gr ind  t h e  l enses )  a r e  con t ro l l ed  by the  management of t h e  o p t i c a l  

es tab l i shment .  Thus, t h e s e  p o l i c i e s  may be beyond t h e  c o n t r o l  of 

t he  l i censed  d ispens ing  o p t i c i a n  and, t he re fo re ,  beyond t h e  scope 

o f  Board r egu la t ion .  

Our review of complaints submitted dur ing  t h e  f ive-year  per iod  ended 

December 31, 1980, revealed t h a t :  

1. Of a  t o t a l  of 95 complaints  (50* consumer and 45 Board- in i t ia ted  

complaints)  f o r  which appropr i a t e  records  were a v a i l a b l e ,  71 

percent  were i n i t i a t e d  a g a i n s t  o p t i c a l  es tab l i shments  while  only 

29 percent  were i n i t i a t e d  a g a i n s t  i nd iv idua l s .  

2. Of t he  50" consumer complaints  f o r  which a p p r o p r i a t e  r eco rds  were 

a v a i l a b l e ,  8 4  percent  were i n i t i a t e d  a g a i n s t  o p t i c a l  

es tab l i shments ,  while  only 16 percent  were i n i t i a t e d  a g a i n s t  

i n d i v i d u a l s .  

Thus, i t  appears  t h a t  t h e  o b j e c t  of a  complaint i s  more l i k e l y  t o  be a n  

o p t i c a l  es tab l i shment  t han  a n  i n d i v i d u a l  l i censee .  

* The Board d id  not  main ta in  app ropr i a t e  records  f o r  one consumer 
complaint.  Thus, in format ion  f o r  t h i s  a n a l y s i s  was no t  a v a i l a b l e .  



It should be noted t h a t  we i d e n t i f i e d  t h r e e  complaints aga ins t  t h e  same 

o p t i c a l  company t h a t  a l l eged  v i s u a l  harm. ( s e e  page 15)  Each of t he  

complaints involved problems wi th  t h e  l abo ra to ry  employed by t h e  o p t i c a l  

company. During t h e  f ive -yea r  per iod ended December 31, 1980, t h e  same 

o p t i c a l  company accumulated 19  complaints,  e leven  of  which involved 

excessive time i n  providing t h e  o p t i c a l  devices  ordered. A t  a n  informal  

hearing he ld  by t h e  Board on March 13, 1981, a  superv isory  employee of the  

o p t i c a l  company s t a t e d  t h a t  a n  out-of-State  l abo ra to ry  employed by the  

o p t i c a l  company was t h e  cause of t h e  delays.  Thus, t h e  ma jo r i t y  of 

complaints d i r e c t e d  a g a i n s t  t h e  o p t i c a l  company i n  ques t ion  were beyond 

t h e  purview of t h e  Board. 

C ONCLUSI ON 

The Board i s  s i g n i f i c a n t l y  impaired i n  i t s  a b i l i t y  t o  r e g u l a t e  t he  

d ispens ing  of o p t i c a l  goods and s e r v i c e s ,  i n  t h a t :  

- Inadequate  pena l ty  p rov i s ions  and the  presence of many 

occupat iona l  c a t e g o r i e s  impede e f f e c t i v e  r egu la t ion ,  and 

- There i s  no s t a t u t o r y  p rov i s ion  f o r  t he  r e g u l a t i o n  of o p t i c a l  

es tabl ishments .  

REC OMMENDATI OM 

I f  r e g u l a t i o n  i s  continued i n  i t s  present  form and l e v e l ,  i t  i s  

recommended t h a t  cons ide ra t ion  be g iven  t o  t h e  fol lowing s t a t u t o r y  changes: 

1. Amend t h e  s t a t u t e s  r e l a t i n g  t o  unl icensed personnel  t o :  

a )  r e q u i r e  them t o  r e g i s t e r  a s  app ren t i ce s ,  b) provide f o r  

p e n a l t i e s  i f  they  commit a c t s  t h a t  a r e  unlawful f o r  l i c e n s e  

ho lde r s ,  and c )  d e f i n e  t h e  d u t i e s  of t h e i r  supe rv i so r s ,  o r  

2.  Abolish appren t i ce  p rov i s ions  and unl icensed exemptions. 

3 .  Provide f o r  t h e  r egu la t ion  of o p t i c a l  es tab l i shments .  

4. Inc lude  p e n a l t i e s  f o r  s t a t u t o r y  v i o l a t i o n s  a t  a l e v e l  

commensurate wi th  o t h e r  regula tory  agencies .  



5. S p e c i f i c a l l y  d e f i n e  those  persons and e n t i t i e s  s u b j e c t  t o  

regula t ion .  

6. Provide the  Board wi th  t h e  s p e c i f i c  requirement t o  i n v e s t i g a t e  

every complaint.  

7. Provide the  Board wi th  enforcement r e s p o n s i b i l i t i e s ,  inc luding  

t h e  impos i t ion  of p e n a l t i e s  aga ins t  i n d i v i d u a l s  found g u i l t y  of 

providing substandard ca re  o r  performing inappropr i a t e  func t ions .  



FINDING V 

QUESTIONABLE PROCEDURES ARE USED TO LICENSE DISPENSING OPTICIANS BY 

CREDENTIALS. 

The Board of Dispensing Opt ic ians  c u r r e n t l y  g r a n t s  l i c e n s u r e  by 

c reden t i a l s*  t o  i n d i v i d u a l s  who hold l i c e n s e s  from Georgia,  Massachusetts,  

Nevada and Virg in ia .  Our review revealed t h a t  t h e  Board 's  d e c i s i o n  t o  

recognize l i c e n s e s  from t h e s e  s t a t e s  only may r e s u l t  i n  1 )  i s suance  of 

p o t e n t i a l l y  i n v a l i d  l i c e n s e s  and 2 )  r e s t r i c t i o n  of t r a d e  among the  s t a t e s .  

Arizona S t a t u t e s  

S t a t e  law a l lows  the  Board t o  g ran t  l i c e n s e s  t o  i n d i v i d u a l s  who have been 

granted l i c e n s e s  i n  o the r  s t a t e s ,  provided t h e  requirements f o r  l i c e n s u r e  

i n  those  s t a t e s  a r e  s u b s t a n t i a l l y  equiva len t  t o  those  of Arizona. A.R.S. 

$32-1683 reads ,  i n  p a r t :  

"An app l i can t  f o r  a  l i c e n s e  under t h i s  chap te r  s h a l l :  . . . . . . . 
"6. E s t a b l i s h  t h a t  he has  t h e  requi red  t e c h n i c a l  s k i l l  

and t r a i n i n g  necessary  f o r  l i c e n s i n g  by any one of 
the  fol lowing means : 

( a )  Submit evidence of having a v a l i d  and 
s u b s i s t i n g  l i c e n s e  i n  good s tanding  from 
ano the r  s t a t e  which l i c e n s e s  dispensing 
o p t i c i a n s  o r  ophthalmic d i spense r s ,  and whose 
requirements a t  t h e  time of t h e  i ssuance  of 
the  l i c e n s e  were a t  l e a s t  s u b s t a n t i a l l v  
eau iva l en t  t o  t h e  reauirements  of t h i s  
chapter ."  (Emphasis added) 

* Licensure by c r e d e n t i a l s ,  o r  comity, r e f e r s  t o  t h e  p r a c t i c e  of 
accept ing  c r e d e n t i a l s  from o t h e r  s t a t e s  i n  l i e u  of pass ing  a n  Arizona 
examination and/or meeting o t h e r  requirements f o r  l i censu re .  



The Board Has t h e  Power t o  Determine Comity 

L e g i s l a t i v e  Council ,  i n  a  memorandum dated  June 15,  1981," s t a t e d :  

". . . [1]t i s  t h e  duty of t h e  Board t o  determine whether 
another  S t a t e ' s  requirements  t o  l i c e n s e  a  d ispens ing  
o ~ t i c i a n  a r e  s u b s t a n t i a l l v  eauiva len t  t o  t h e  * .. A 

requirements of Arizona law i n  o rde r  t o  a s s u r e  t h e  
competency of t he  app l i can t  and t o  p r o t e c t  t he  v i s u a l  
h e a l t h  of t h e  publ ic .  To t h e  ex t en t  they  have done s o ,  
the  agreements a r e  v a l i d  and binding. 

". . .The law can be proper ly  appl ied  only a f t e r  a  c l o s e  
examination of t he  f a c t s  and i s  proper ly  l e f t  t o  t h e  
admin i s t r a t i ve  a u t h o r i t v  i n  t h e  f i r s t  i n s t a n c e  and t o  
t h e  c o u r t s  i n  t h e  second.. . .Generally,  t h e  
contemporaneous and p r a c t i c a l  cons t ruc t ion  o f  t h e  
s t a t u t e s  by a n  admin i s t r a t i ve  agency w i l l  be followed 
u n l e s s  t h e  cons t ruc t ion  i s  unreasonable and c l e a r l y  
erroneous. . . ." ( ~ m ~ h a s i s  added) 

Thus, t h e  Board has  t h e  power and t h e  duty t o  determine which s t a t e s  w i l l  

be gran ted  comity. The only method t o  cha l lenge  a  Board dec i s ion  

regarding comity would be t o  i n i t i a t e  cou r t  ac t ion .  

However, our  review revealed s e v e r a l  circumstances t h a t  might preclude 

reasonable assurance  t h a t  t h e  Board 's  de te rmina t ions  of comity t o  da t e  

would be upheld i n  a  cou r t .  These circumstances a r e :  1 )  l i c e n s u r e  

requirements among those s t a t e s  gran ted  comity may not  be s u b s t a n t i a l l y  

equiva len t  t o  those of Arizona; and 2 )  Board p o l i c i e s  and p r a c t i c e s  with 

regard t o  comity appear t o  r ep re sen t  a  r e s t r i c t i o n  of t rade .  

Appendix I X  con ta ins  t h e  e n t i r e  memorandum. 
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Licenses May 

Be I n v a l i d  

Our review of t h e  Board's procedures  f o r  g ran t ing  l i c e n s u r e  by c r e d e n t i a l s  

revealed t h a t  t h e  p o t e n t i a l  f o r  i n v a l i d  l i c e n s e s  e x i s t s  i n  t h a t  a t  l e a s t  

one of the  f o u r  s t a t e s  t o  which Arizona g r a n t s  comity does not  have 

l i c e n s u r e  requirements which a r e  " s u b s t a n t i a l l y  equiva len t"  t o  those  of 

A r i  zona. 

Requirements Not 

"Subs t an t i a l l y  Equivalent"  

Of the f o u r  s t a t e s  t o  which Arizona g r a n t s  comity, one ( ~ e o r ~ i a )  does no t  

a l low d ispens ing  o p t i c i a n s  t o  f i t  con tac t  l e n s e s ,  based on a  J u l y  1980 

opinion of t he  Georgia Attorney General. However, Ar izona ' s  s t a t u t e s  and 

r u l e s  and regula t ions :  1 )  a l low d ispens ing  o p t i c i a n s  t o  f i t  contac t  

l enses ,  and 2 )  r equ i r e  t h a t  prospec t ive  l i c e n s e e s  be t e s t e d  f o r  

p ro f i c i ency  i n  t h e  a r e a  of con tac t  lenses .  

A s  of May 1, 1981, t h e  Board had i ssued  l i c e n s e s  t o  f i v e  i n d i v i d u a l s  on 

the  b a s i s  of t h e i r  Georgia l i c e n s e s .  A review of t h e  d a t e s  t hese  f i v e  

i n d i v i d u a l s  received l i c e n s e s  i nd ica t ed  t h a t  each received h i s  Georgia 

l i c e n s e  before t he  J u l y  1980 Georgia Attorney General  opinion d isa l lowing  

the  f i t t i n g  of con tac t  l e n s e s  by d ispens ing  op t i c i ans .  However, a s  of 

June 30 ,  1981, e leven  months had elapsed s i n c e  t h e  Attorney General r u l i n g  

i n  Georgia d isa l lowing  the  f i t t i n g  of con tac t  l e n s e s  by d ispens ing  

o p t i c i a n s  and t h e  Board s t i l l  maintained i t s  comity with Georgia. 



I n  addi t ion ,  the o the r  th ree  s t a t e s  t o  which the  Board has granted comity 

( ~ a s s a c h u s e t t s ,  Nevada and ~ i r g i n i a )  allow examinations administered by 

d iv i s ions  of the  Opticians Associat ion of America (OAA)  t o  count i n  l i e u  

of t h e i r  s tate-administered examinations. Arizona law, however, p roh ib i t s  

the acceptance of OAA examinations i n  l i e u  of the  Board's l o c a l l y  

administered examination. Thus, i t  may not  be proper f o r  the  Board t o  

grant  comity t o  Massachusetts, Nevada and Virginia.  

Leg i s l a t ive  Council, i n  a memorandum dated June 15, 1981," s t a t ed :  

" 'Reciproci ty '  i s  e s s e n t i a l l y  based on an  agreement o r  
quid pro quo. I t  i s  the  r e l a t i o n  when one s t a t e  gives 
the  sub jec t s  of another  c e r t a i n  p r iv i l eges ,  on 
condi t ion  t h a t  i t s  own sub jec t s  s h a l l  enjoy s imi la r  
p r iv i l eges  a t  the  hands of the  o the r  s t a t e .  Black 's  
Law Dictionary 1142 (5 th  ed. 1979). 'Comity, ' on the  
o ther  hand, involves a u n i l a t e r a l  wi l l ingness  t o  grant  
a p r i v i l e g e  out  of deference and goodwill r a t h e r  than 
a s  a matter  of r i g h t  o r  obl iga t ion .  Black's Law 
Dict ionary 242 (5 th  ed. 1979). I t  i s  the  recognit ion 
t h a t  one sovereignty allows wi th in  i t s  t e r r i t o r y  t o  the  
o f f i c i a l  a c t  of another  sovereignty. Under comity, 
recogni t ion  may be given by the  board i f  not contrary 
t o  the  public  policy of Arizona. Brown v. Babbitt  
Ford, Inc . ,  117 Ariz. 192 (1977). The public  pol icy  of 
Arizona i s  s t a t e d  i n  t h e  previously c i t ed  s t a t u t e  a s  
requi r ing  t h a t  the  o ther  s t a t e ' s  s tandards be ' a t  l e a s t  
s u b s t a n t i a l l y  equivalent  t o  the  requirements of t h i s  
chapter.  ' A .R .S . 532-1683, paragraph 6 ,  subdivision 
( a ) .  The s t a t u t o r y  requirement d i c t a t e s  the  terms of 
any rec ip roca l  agreement o r  comity consideration." 
( ~ m ~ h a s i s  added) 

Comity Not a 

Two-way S t r e e t  

A former Board chairman, when questioned by aud i t  s t a f f  regarding the 

bas i s  f o r  determining which s t a t e s  were denied comity, s a i d  t h a t  l icensure  

was denied t o  ind iv idua l s  from s t a t e s  which denied comity t o  Arizona 

l icensees .  He informed s t a f f  the  Board's view was t h a t  such l i censure  was 

a "two-way s t r e e t . "  However, a review of Arizona law revealed t h a t  there  

i s  no bas i s  f o r  such a viewpoint. 

* Appendix X contains the  e n t i r e  memorandum. 
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L e g i s l a t i v e  Counci l ,  i n  a  memorandum dated June 15 ,  1981*, commented: 

" I t  should be emphasized t h a t  t h e  c o r r e c t  r e f e rence  
he re  i s  t o  l i c e n s u r e  by comity r a t h e r  t han  l i c e n s u r e  by 
r e c i p r o c i t y .  A r e c i p r o c a l  l i c e n s i n g  law, fol lowing 
Black ' s  Law Dic t ionary  (5 th  Ed. 1979) r e f e r s  t o  a  
s t a t u t e  by which one s t a t e  extends r i g h t s  and 
p r i v i l e g e s  t o  t h e  c i t i z e n s  of ano the r  s t a t e  i f  such - 
s t a t e  g r a n t s  s i m i l a r  p r i v i l e g e s  t o  c i t i z e n s  of t h e  
f i r s t  s t a t e .  A s  noted i n  B lack ' s  Law Dic t ionary ,  i d . ,  
comity i s  the  r ecogn i t i on  t h a t  one e n t i t y  a l lows  wi th in  
i t s  t e r r i t o r y  t o  t he  l e g i s l a t i v e ,  execut ive  o r  j u d i c i a l  
a c t s  of another  e n t i t y ,  having due regard f o r  t h e  
r i g h t s  of i t s  own c i t i z e n s .  The g ran t ing  of l i c e n s u r e  
by comity i n  Arizona t o  t h e  r e s i d e n t s  of any s t a t e  ' X '  
does not  r equ i r e  t h a t  s t a t e  'XI gran t  s i m i l a r  
a r i v i l e e e s  t o  Arizona res idents . "  (Ern~has is  added) 

P o t e n t i a l  R e s t r i c t i o n  of Trade 

The p o l i c i e s  and p r a c t i c e s  followed by t h e  Board i n  g ran t ing  l i c e n s u r e  by 

c r e d e n t i a l s ,  o r  comity, t o  i n d i v i d u a l s  l i censed  i n  o t h e r  S t a t e s  r ep re sen t  

p o t e n t i a l l y  u n f a i r  r e s t r i c t i o n s  of t r a d e ,  i n  t h a t :  

- Arizona g r a n t s  l i c e n s u r e  by c r e d e n t i a l s  t o  i n d i v i d u a l s  of only 

four  of the  18 o t h e r  s t a t e s  which l i c e n s e  d ispens ing  o p t i c i a n s ,  

and 

- The l i c e n s u r e  requirements  of t hose  s t a t e s  f o r  which t h e  Board 

does g r a n t  comity appear  t o  be t h e  same a s  those  s t a t e s  f o r  which 

the  Board has  re fused  t o  g ran t  comity. 

The Council  o f  S t a t e  Governments, i n  a  p u b l i c a t i o n  e n t i t l e d  Occupational 

Licensing; Questions a  L e g i s l a t o r  Should Ask, s p e c i f i e d  t h a t  l i c e n s u r e  by 

comity i s  e s s e n t i a l  t o  avoid r e s t r i c t i o n  of t r a d e  among t h e  s t a t e s .  The 

pub l i ca t ion  reads:  

"Everv ou t -o f - s t a t e  l i c e n s e e  o r  a ~ ~ l i c a n t  should have 
f a i r  a n d  reasonable access  t o  t h e  c r e d e n t i a l i n g  process .  

* Appendix I X  con ta ins  t h e  memorandum i n  i t s  e n t i r e t y .  
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"When two s t a t e s  have a  [comity] arrangement, l i censed  
p r a c t i t i o n e r s  from one s t a t e  w i l l  be l i censed  by the  
o t h e r  without  f u r t h e r  examination. However, where no 
such agreement e x i s t s ,  l i c ensed  a p p l i c a n t s  from o the r  
s t a t e s  may be requi red  t o  undergo t h e  e n t i r e  l i c e n s i n g  
process  - inc luding  w r i t t e n  and performance 
examinations - r ega rd l e s s  of t h e i r  experience o r  
q u a l i f i c a t i o n s .  This  can work a  r e a l  hardship  on 
q u a l i f i e d  p r a c t i t i o n e r s .  . . . I '  (Emphasis added) 

While t h e  Board g r a n t s  comity t o  only fou r  of t he  18 s t a t e s  which l i c e n s e  

dispensing o p t i c i a n s ,  a March 1981 survey by t h e  Auditor  General revealed 

t h a t  s e v e r a l  of t h e  noncomity s t a t e s  appear  t o  meet t h e  same l i c e n s u r e  

requirements a s  Arizona. I n  f a c t ,  t h r e e  of t hese  noncomity s t a t e s  appear 

t o  a l i g n  more c l o s e l y  with Ar izona ' s  requirements f o r  l i c e n s u r e  than  do 

t h e  f o u r  s t a t e s  f o r  which t h e  Board g r a n t s  comity. Table 12 summarizes 

the requirements of Arizona and t h e  18 o t h e r  s t a t e s  which l i c e n s e  

dispensing op t i c i ans .  



TABLE 1 2  

STATES WHICH LICENSE DlSPENSING OPTICIANS AND THEIR 
LICENSURE REQUIREMENTS COMPARED TO THOSE OF ARIZONA* 

Examina t ions  Requi red  
S t a t e s  Having N a t i o n a l  Exams May Not C o n t a c t  Combined L i c e n s e  Does t h e  S t a t e  

Comity w i t h  Count i n  L ieu  o f  L o c a l l y  Lens F i t t i n g  f o r  C o n t a c t  Lens and Appear t o  Have S i c i l s r  
Ar izona  Wri t t en*  P r a c t i c a l  Adminis te red  W r i t t e n  ExamX* E y e g l a s s  F i t t i n g  O v e r a l l  R e q u i r e z e c t s  t o  Ar izona?  Allowed 

Georgiri X X X Ti o  
M a s s a c h u s e t t s  X X  x1 I1 o  
Hevads X X X x1 o 
V i r g i n i a  X X X XI Ir'o 

S t a t e s  Not 
Having Comity 
w i t h  Ar izona  
Alaska  X X 
C o n n e c t i c u t  
F l o r i d a  X X 
Hawaii  X X 
Kentucky X X 
New J e r s e y  X X 
New York X X 
Nor th  C a r o l i n a  X X 
Ohio  X 
South  C a r o l i n a  X X 
Rhode I s l a n d  X X 
Tennessee  X 
Vermont X 
Washington X X 

U 
Ln 

* An "X" i n d i c a t e s  a  r e q u i r e m e n t  a p p e a r s  t o  be s i m i l a r  t o  t h a t  o f  
Ar izona .  

** W r i t t e n  e x a m i n a t i o n s  r e q u i r e  rev iew p r i o r  t o  a p p r o v a l  t o  d e t e r m i n e  
s i m i l a r i t y  o f  s u b j e c t  m a t t e r  and p a s s i n g  s c o r e .  

*"* S e e  F i n d i n g  I1 on e x a m i n a t i o n s .  I f ,  a s  recommended, n a t i o n a l  
e x a m i n a t i o n s  a r e  a l lowed  i n  l i e u  of  A r i z o n a ' s  l o c a l l y  a d m i n i s t e r e d  
e x a m i n a t i o n ,  t h i s  column c o u l d  be e l i m i n a t e d  from t h e  compar i son .  

Notes : 
1 A d d i t i o n a l  c e r t i f i c a t i o n  r e q u i r e d  t o  r e c e i v e  a p p r o v a l  f o r  

c o n t a c t  l e n s  f i t t i n g ;  i n d i v i d u a l  a p p l i c a n t  rev iew by Ar izona  
Board would be n e c e s s a r y  f o r  a p p r o v a l .  

2 L i c e n s e s  f o r  c o n t a c t  l e n s e s  bo th  i n  a  s e p a r a t e  l i c e n s e  and 
i n  combina t ion  w i t h  l i c e n s e  f o r  e y e g l a s s e s .  I n d i v i d u a l  
a p p l i c a n t  rev iew by A r i z o n a  Board i s  n e c e s s a r y  b e f o r e  
a p p r o v a l .  
O h i o ' s  board a d m i n i s t e r s  a n  e x a m i n a t i o n  deve loped  by t h e  
E d u c a t i o n a l  T e s t i n g  S e r v i c e  (ETS) ,  t h e  same o r g a n i z a t i o n  
which d e v e l o p s  t h e  n a t i o n a l  e x a m i n a t i o n s .  ( s e e  F i n d i n e  11) 

No 
No 
Yes 
Yes 
El 0 

No 
No 
Yes 
No 
N 0 

No 
No 
N 0 

No 
3 Yes 
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A s  demonstrated i n  Table 12, t h r e e  s t a t e s  ( ~ l o r i d a ,  Hawaii and North 

~ a r o l i n a )  appear  t o  have l i c e n s u r e  requirements s i m i l i a r  t o  those  of 

Arizona. I t  should be noted t h a t  none of t h e s e  s t a t e s  c u r r e n t l y  a r e  

granted comity by Ar izona ' s  Board. I n  a d d i t i o n ,  i f  Arizona were 

s t a t u t o r i l y  allowed t o  use  t h e  n a t i o n a l  examinations i n  l i e u  of t h e  

l o c a l l y  administered examinations, t h e  number of p o t e n t i a l  comity s t a t e s  

would inc rease .  

CONCLUSION 

The Board 's  procedures  i n  g ran t ing  comity t o  i n d i v i d u a l s  l i censed  i n  o t h e r  

s t a t e s  a r e  ques t ionable  and may r e s u l t  i n  1 )  poss ib ly  i n v a l i d  l i c e n s e s  

being i s sued ,  and 2 )  u n f a i r  r e s t r i c t i o n  of t r ade .  Although t h e  Board has  

t h e  power t o  determine which s t a t e s  may be granted comity, s e v e r a l  

circumstances preclude a reasonable assurance  t h a t  t h e  ~ o a r d ' s  

de te rmina t ions  of comity would be upheld i n  a cou r t  of law. These 

circumstances a r e :  

- Licensure requirements i n  t h e  fou r  comity s t a t e s  may not  be 

s u b s t a n t i a l l y  equiva len t  t o  those  of Arizona, 

- Board records  regarding comity a r e  unc lea r ,  and 

- Board p o l i c i e s  and p r a c t i c e s  with regard t o  comity appear t o  

r ep re sen t  a n  u n f a i r  r e s t r i c t i o n  of t r ade .  

REC OMMENDAT1 ON 

I f  r e g u l a t i o n  i s  cont inued,  i t  i s  recommended t h a t  t h e  fol lowing 

a l t e r n a t i v e s  be considered: 

1. The Board p e r i o d i c a l l y  review o t h e r  s t a t e s '  requirements  t o  keep 

a b r e a s t  of o the r  s t a t e s '  s t a t u t e s .  

2 .  A.R.S. $32-1682 subsec t ion  d be rev ised  t o  al low OAA examinations 

t o  be used i n  l i e u  of t h e  Board 's  l o c a l l y  prepared examinations 

t o  avoid a poss ib l e  l e g a l  problem regard ing  use of OAA 

examinations by o t h e r  s t a t e s .*  

* This  a l t e r n a t i v e  i s  f u r t h e r  explained and developed i n  Finding I1 on 
examinations. 



FINDING V I  

IMPROVEMENTS ARE NEEDED I N  THE BOARD OF DISPENSING OPTICIANS' 

RECORD-KEEPING PROCEDURES. 

Arizona s t a t u t e s  r e q u i r e  t h e  Board of Dispensing Opt ic ians  t o  keep 

accu ra t e  and complete r eco rds  of i t s  ac t ions .  Our review revealed t h a t  

Board record-keeping procedures  a r e  not  i n  compliance wi th  s t a t u t o r y  

requirements.  A s  a  r e s u l t ,  Board a c t i o n s  could be dec lared  n u l l  and void 

and Board r eco rds  may have t o  be recrea ted .  

Arizona S t a t u t e s  Reauire  t h e  

Board t o  Maintain Records 

Arizona Revised S t a t u t e s  r e l a t i n g  t o  t he  c r e a t i o n ,  maintenance and 

r e t e n t i o n  of pub l i c  records  r e q u i r e  t h e  Board t o  document and main ta in  

such informat ion  a s  f i n a n c i a l  and personnel  r eco rds ,  gene ra l  

admin i s t r a t i ve  p o l i c i e s  and Board l i c e n s i n g  and enforcement a c t i v i t i e s .  

The Board does n o t  comply wi th  s e v e r a l  o f  t hese  s t a t u t o r y  requirements.  

The p e r t i n e n t  s t a t u t e s  a r e  presented below. 

A.R.S. $$41-1345 through 41-1351 r e q u i r e  governmental e n t i t i e s  t o  main ta in  

pub l i c  records.  A s p e c i f i c  d e f i n i t i o n  of agency r e s p o n s i b i l i t y  i s  

contained i n  A.R.S. $41-1346, which reads  i n  p a r t :  

"A. The head o f  each s t a t e  and l o c a l  agency s h a l l :  

1. E s t a b l i s h  and main ta in  a n  a c t i v e ,  cont inuing  
program f o r  t h e  economical and e f f i c i e n t  
management of t he  pub l i c  r eco rds  of t h e  agency. 

2. Make and main ta in  records  conta in ing  adequate  and 
proper  documentation of t he  o raan iza t ion .  
func t ions .  ~ o l i c i e s .  dec i s ions .  ~ r o c e d u ~ - e s  and 
e s s e n t i a l  t r a n s a c t i o n s  of t he  agencv designed t o  
f u r n i s h  informat ion  t o  n r o t e c t  t he  r i g h t s  of %he 



A.R.S. $38-431 r e q u i r e s  each governing body i n  t h e  S t a t e  t o  hold open 

meetings and t o  document l e g a l  a c t i o n s  taken i n  t hose  meetings. A.R.S. 

$38-431.01 s t a t e s :  

"A. A l l  meetings of any pub l i c  body s h a l l  be pub l i c  
meetings and a l l  persons so  d e s i r i n g  s h a l l  be 
permit ted t o  a t t end  and l i s t e n  t o  t h e  
d e l i b e r a t i o n s  and proceedings. 

B. A l l  pub l i c  bodies . . . shal l  provide f o r  t h e  t ak ing  
of w r i t t e n  minutes o r  a  recording of a l l  t h e i r  
meetings. Such minutes o r  record ing  s h a l l  
i nc lude ,  b u t  no t  be l imi t ed  to.... 

... An accu ra t e  d e s c r i p t i o n  of a l l  l e g a l  ac t ions*  
.. , 

proposed, d i scussed  o r  taken...." (Emphasis added) 

A.R.S. $41-1346 o u t l i n e s  r e s p o n s i b i l i t i e s  of S t a t e  agencies  regarding 

publ ic  records  management and s p e c i f i e s  t h a t  each agency w i l l  e s t a b l i s h  

records  r e t e n t i o n  and d i s p o s a l  schedules  and lists of e s s e n t i a l  publ ic  

records.  I t  s t a t e s  i n  p a r t :  

"A. The head of each s t a t e  and l o c a l  agency s h a l l :  

3 .  Submit t o  t h e  d i r e c t o r  of t he  department of 
l i b r a r y ,  a r c h i v e s  and pub l i c  records ,  i n  
accordance wi th  e s t ab l i shed  s t anda rds ,  schedules  
proposing t h e  l eng th  of time each record s e r i e s  
warrants  r e t e n t i o n  f o r  a d m i n i s t r a t i v e ,  l e g a l  o r  
f i s c a l  purposes a f t e r  i t  has  been received by t h e  
agency. Also, submit a  l i s t  of pub l i c  records  i n  
t he  agency 's  custody t h a t  a r e  no t  needed i n  t h e  
t r a n s a c t i o n  of c u r r e n t  business  and t h a t  a r e  not  
considered t o  have s u f f i c i e n t  admin i s t r a t i ve ,  
l e g a l  o r  f i s c a l  value t o  warrant t h e i r  i n c l u s i o n  
i n  e s t a b l i s h e d  d i sposa l  schedules.  

* An August 1975 opinion by the  Arizona Attorney General def ined  l e g a l  
a c t i o n s  a s  follows: 

" . . . i t  i s  ou r  opinion t h a t  a l l  d i s cuss ions ,  
d e l i b e r a t i o n s ,  cons ide ra t ions  o r  c o n s u l t a t i o n s  among a  
major i ty  of t he  members of a  governing body regard ing  
ma t t e r s  which may fo r seeab ly  r equ i r e  f i n a l  a c t i o n  o r  a  
f i n a l  d e c i s i o n  of t h e  governing body c o n s t i t u t e  'Legal 
a c t i o n '  and must be conducted i n  a n  open meeting.. . ." 



"4. Submit t o  t h e  d i r e c t o r  of t h e  d e ~ a r t m e n t  of * 

l i b r a r y ,  a r c h i v e s  and pub l i c  records  l i s ts  of a l l  
e s s e n t i a l  ~ u b l i c  records  i n  t h e  custodv of t he  
agency." (Emphasis added) 

A.R.S. $32-1674 r e q u i r e s  t h e  Board of Dispensing Op t i c i ans  t o :  

"...keep r e a d i l y  a v a i l a b l e  f o r  i n s p e c t i o n  a  record of 
a l l  a p p l i c a t i o n s  f o r  l i c e n s e s ,  inc luding  a  record a s  t o  
whether a  l i c e n s e  o r  renewal l i c e n s e  has  been i s sued ,  
and, i f  revoked o r  suspended, t h e  d a t e  of f i l i n g  t h e  
o rde r  of r evoca t ion  o r  suspension. I t  s h a l l  main ta in  a  
l ist  of a l l  persons who have had a  l i c e n s e  revoked o r  
suspended, and may keep a w r i t t e n  record of a l l  
complaints f i l e d  a g a i n s t  l i censees .  Each l i c e n s e  
i s sued  s h a l l  be i n d i c a t e d  by t h e  s e r i a l  number t he reo f  
and by t h e  name and address  of t he  l i censee .  The 
records  s h a l l  be pub l i c  records  open t o  inspec t ion ."  

Our review of  Board records  revealed t h a t  i t  i s  not  maintaining records  i n  

accordance wi th  t h e  above s t a t u t o r y  requirement.  S p e c i f i c  examples of 

Board noncompliance a r e  d e t a i l e d  below. 

Documentation of Legal  Act ions i n  

Board Minutes Has Been Inadequate  

A s  requi red  by A.R.S. 8 - 4 0 ,  l e g a l  a c t i o n s  of t h e  Board must be 

conducted a t  pub l i c  meetings and documented i n  t h e  minutes.  However, t he  

Board's minutes do no t  document every l e g a l  a c t i o n  taken  by t h e  Board. 

S p e c i f i c a l l y ,  f o u r  t ypes  of l e g a l  a c t i o n s  taken by t h e  Board have not  been 

recorded adequately.  These a c t i o n s  a r e :  

1. The approval  o r  d e n i a l  of a p p l i c a t i o n s  f o r  examination, 

2. The i n v e s t i g a t i o n  and d i s p o s i t i o n  of complaints ,  

3. The passage o r  f a i l u r e  of examinations based upon grading  

according t o  examination keys, and 

4.  The approval  o r  d e n i a l  of a  d i spens ing  o p t i c i a n  l i c e n s e  based on 

comity arrangements wi th  o t h e r  s t a t e s .  



Records of these. f o u r  types  of l e g a l  a c t i o n s  a r e  i n c o n s i s t e n t ,  incomplete 

o r  absent  from Board minutes. 

For example, t he  Board d i d  not  record i n  i t s  minutes dec i s ions  t o  l i c e n s e  

seven of 174 a p p l i c a n t s  from June 12 ,  1977, t o  December 31, 1980. 

Regarding t h e  record keeping of complaint i n v e s t i g a t i o n s  and r e s o l u t i o n s ,  

t h e  Board has  no t  recorded complaints  c o n s i s t e n t l y  i n  i t s  minutes. 
.. 

Between January 1, 1976, and December 31, 1980, the  Board minutes d i d  not  

inc lude  13 complaints  f o r  which i t  had e s t a b l i s h e d  f i l e s .  

Addi t iona l ly ,  bas i c  information e s s e n t i a l  t o  i d e n t i f y i n g  and understanding 

a complaint has  been omitted. For example, t h e  Board's d i s p o s i t i o n s  of 31 

sepa ra t e  complaints  received between January 1, 1976, and December 31, 

1980, were e i t h e r  absent  from o r  unc lea r  i n  complaint f i l e s  and Board 

minutes. I n  add i t i on ,  our o f f i c e  was unable t o  l o c a t e  f i l e  r eco rds  f o r  10 

complaints mentioned i n  Board minutes between 1976 and 1980. 

The Board con t r ac t ed  f o r  c l e r i c a l  a s s i s t a n c e  a t  i t s  i n c e p t i o n  i n  1956. 

According t o  t h e  admin i s t r a t i ve  manager, ASBAO became f u l l y  respons ib le  

f o r  Board minutes and maintenance of f i l e s  on J u l y  1, 1976. However, i n  

s p i t e  of  i nc reased  c l e r i c a l  suppor t ,  omissions cont inue i n  t h e  recording 

of l e g a l  a c t i o n s  i n  Board minutes regarding complaints. 

The Board Does Not Maintain Adeauate 

Records of Examination Grading 

The Board does not  maintain adequate  records  of the  grading of i t s  w r i t t e n  

examinations, which a p p l i c a n t s  must pass  i n  o rde r  t o  be l i censed .    or 
d e t a i l s  of t h e  Board 's  d e f i c i e n c i e s  i n  examination procedures and grading,  

s e e  page 23.)  



The Board Does Not Maintain Adequate 

Records of I ts  Comity Arrangements 

The Board does no t  main ta in  adequate records  of i t s  comity arrangements 

wi th  o t h e r  s t a t e s .   o or d e t a i l s  of t h e  Board 's  l a c k  of comity records ,  

s ee  page 69.) 

The Board Does Not Submit Required 

Information To Library  and Archives 

According t o  Library ,  Archives and Pub l i c  Records s t a f f ,  t h e  Board does 

not  comply with A.R. S. $41-1346 regarding t h e  es tab l i shment  of schedules  

f o r  record r e t e n t i o n  and d i s p o s a l  and l is ts  of pub l i c  records.  

Fu r the r ,  i n  A p r i l  1977 t h e  records  management c e n t e r  of  t h e  Department of 

Library ,  Archives and Pub l i c  Records i ssued  g u i d e l i n e s  f o r  e s t a b l i s h i n g  a n  

economical and e f f i c i e n t  r eco rds  management program t h a t  was endorsed by 

t h e  Attorney General and Auditor  General. The g u i d e l i n e s  e x p l a i n  r eco rds  

management p r i n c i p l e s  and techniques  and encourage agencies  t o  adopt  them 

a s  t h e  framework f o r  a  f i l e  plan.  A s  of May 31, 1981, t h e  Board had no t  

adopted t h e  record management c e n t e r  gu ide l ines .  

Records management c e n t e r  g u i d e l i n e s  i d e n t i f y  two types  of  r eco rds ,  

support  and mission. Support records  a r e  t h e  a d m i n i s t r a t i v e  f i l e s  

maintained by every agency. Examples of support  r eco rds  a r e  agency 

minutes,  f i n a n c i a l  and personnel  records  and gene ra l  admin i s t r a t i ve  

information. Mission r eco rds  a r e  unique t o  a n  agency 's  i d e n t i t y ,  such a s  

t hose  f o r  t h e  l i c e n s i n g  and enforcement func t ions  of t h e  Board of 

Dispensing Opticians.  

I n  e s t a b l i s h i n g  a  records  management program, g u i d e l i n e s  inc lude :  1) a n  

inventory  of  records ,  2 )  o rgan iza t ion  of records  a long  f u n c t i o n a l  l i n e s ,  

and 3 )  establ ishment  of a  r eco rds  r e t e n t i o n  schedule t o  determine which 

records should be r e t a i n e d  f o r  how long. 



Legal Act ions Not Taken a t  Board 

Meetings and Not Documented i n  Board 

Minutes Could Be Declared Null  and Void 

A board i s  r e spons ib l e  f o r  documenting l e g a l  a c t i o n s ,  such a s  l i c e n s i n g  

dec i s ions  and complaint d i s p o s i t i o n s ,  i n  t he  minutes of open meetings. I n  

a  June 18, 1979, memorandum, L e g i s l a t i v e  Council* warned t h a t  i n  t he  

absence of adequate documentation, such a c t i o n s  could be n u l l i f i e d :  

" . . . i f  the e f f e c t  of t he  Board's a c t i o n  was t o  ban from 
t h e  pub l i c  view t h e  decision-making process  i n  
approving o r  denying a  pe r son ' s  a p p l i c a t i o n  t o  p r a c t i c e  
o p t i c a l  dispensing i n  t h i s  s t a t e ,  i t  would appear t h a t  
t he  d e c i s i o n  would be n u l l  and void." 

The L e g i s l a t i v e  Council opinion continued: 

" In  o rde r  t o  avoid t h i s  s i t u a t i o n ,  i t  would be 
adv i sab le  t h a t  when t h e  Board t akes  anv l e g a l  a c t i o n ,  
- 
it: ' . . .be preceded both by d i sc losu re  of t h a t  amount 
of in format ion  s u f f i c i e n t  t o  app r i se  t h e  pub l i c  i n  
a t tendance  of t h e  bas i c  s u b j e c t  ma t t e r  of t h e  a c t i o n  so  
t h a t  t h e  pub l i c  may s c r u t i n i z e  t h e  a c t i o n  taken during 
the  meeting and by an  i n d i c a t i o n  of what information 
w i l l  be a v a i l a b l e  i n  t h e  minutes pursuant  t o  A.R.S. 
s e c t i o n  38-431.01(~)  so  t h a t  t he  publ ic  may, i f  i t  
d e s i r e s ,  d i scover  and i n v e s t i g a t e  f u r t h e r  t h e  
background o r  s p e c i f i c  f a c t s  of t he  dec i s ion . ' "  
(Emphasis added) 

The documentation of the  Board's complaint process  i s  not s u f f i c i e n t  t o  

permit adequate  publ ic  review. 

* Appendix X I  con ta ins  a  copy of t h e  June 18, 1979, L e g i s l a t i v e  Council 
memorandum. I t  should be noted t h a t  t h i s  memorandum was w r i t t e n  i n  
regard t o  t he  Board of Optometry. However, i n  a  conversa t ion  on 
June 26, 1981, L e g i s l a t i v e  Council s t a t e d  t h a t  t h e  po r t ions  c i t e d  
h e r e i n  a l s o  could be appl ied  t o  t h e  Board of Dispensing Opticians.  



Unavai lable  Documentation 

May Have To Be Recreated 

I n  a d d i t i o n  t o  documenting l e g a l  a c t i o n s  i n  minutes ,  t h e  Board i s  requi red  

t o  main ta in  f i l e s  documenting r egu la to ry  a c t i v i t i e s .  However, f i l e s  of 

documents r e l a t i n g  t o  l i c e n s i n g  dec i s ions ,  examination grading and comity 

arrangements have not  been maintained adequately.  

Since t h e  passage of 1980 l e g i s l a t i o n ,  t he  l e g a l  proceedings of t he  Board 

can  be accepted by t h e  c o u r t s  f o r  appea ls  o f  Board dec is ions .  I f  t he  

Board cannot supply adequate  documentation of appealed c a s e s  from i t s  

f i l e s ,  t h e  a d j u d i c a t i o n  of t h e  Board's d e c i s i o n  w i l l  be unnecessar i ly  

c o s t l y  t o  t h e  S t a t e ,  t h e  c o u r t s  and t h e  appe l l an t .  

CONCLUSION 

Severa l  S t a t e  laws r e q u i r e  t h e  Board of Dispensing Opt ic ians  t o  document 

i t s  proceedings. Board a c t i o n s  could be dec lared  n u l l  and void ,  and o t h e r  

records  may have t o  be r ec rea t ed ,  i n  t h e  absence of accu ra t e  and complete 

records.  Severa l  a r e a s  of record keeping, e s p e c i a l l y  complaint and 

w r i t t e n  examination f i l e s ,  a r e  i n  need of improvement. The r eco rds  

management c e n t e r  of t h e  Department of L ib ra ry ,  Archives and Pub l i c  

Records has  published g u i d e l i n e s  which would a s s i s t  t h e  Board t o  e s t a b l i s h  

adequate records  management and comply wi th  S t a t e  laws. 

RECOMMENDATION 

I f  r e g u l a t i o n  i s  cont inued,  t h e  Board of Dispensing Opt ic ians  should 

e s t a b l i s h  a records  management program t o  he lp  ensure  t h a t  i t s  records  a r e  

adequate a s  requi red  by S t a t e  law. To implement t h i s ,  t h e  Board should: 

1. Request l e g a l  a s s i s t a n c e  i n  e s t a b l i s h i n g  procedures  t o  document 

l e g a l  a c t i o n s  i n  Board minutes and t o  main ta in  those  r eco rds  

necessary t o  suppor t  Board proceedings. 



2.  Follow recommended g u i d e l i n e s  f o r  a  records  management program 

proposed by the  records  management center .  

3. Submit records  r e t e n t i o n  and d i sposa l  schedules  t o  t h e  Direc tor  

of Library ,  Archives and Pub l i c  Records, a long wi th  l i s ts  of 

e s s e n t i a l  pub l i c  records ,  a s  requi red  by A.R.S. $41-1346. 



FINDING V I I  

ALTHOUGH THE BOARD OF DISPENSING OPTICIANS I S  I N  COMPLIANCE WITH STATE LAW 

REGARDING PUBLIC NOTICE. SOME IMPROVEMENTS CAN BE MADE. 

The Board i s  i n  compliance with S t a t e  law regard ing  pub l i c  i npu t .  

However, s e v e r a l  improvements can  be made i n  t h e  Board's encouragement of 

input  from consumers of o p t i c a l  d i spens ing  s e r v i c e s  and i n  n o t i f y i n g  

l i c e n s e  ho lde r s  o f  Board meetings and a c t i o n s ,  proposed r u l e s  and 

r egu la t ions  and o t h e r  r e l a t e d  matters .  The Board needs t o  expand i t s  

e f f o r t s  t o  encourage p a r t i c i p a t i o n  by consumers and t o  n o t i f y  l i c e n s e e s  

and r e g i s t r a n t s  of Board meetings, a c t i v i t i e s  and ac t ions .  

Board Actions Regarding 

Pub l i c  Notice of Meetings 

Arizona Revised S t a t u t e s  $38-431.02 subsec t ion  A d e f i n e s  t h e  

r e s p o n s i b i l i t y  of t h e  Board t o  provide pub l i c  n o t i c e  of meetings: 

"Public  n o t i c e  of  a l l  meetings of pub l i c  bodies  s h a l l  
be g iven  a s  fol lows:  

1. The pub l i c  bodies  of t h e  s t a t e  s h a l l  f i l e  a  
s ta tement  w i t h  t h e  s e c r e t a r y  of  s t a t e  s t a t i n g  
where a l l  pub l i c  n o t i c e s  of t h e i r  meetings 
w i l l  be posted and s h a l l  g ive  such a d d i t i o n a l  
p u b l i c  n o t i c e  a s  i s  reasonable and 
p r a c t i c a b l e  a s  t o  a l l  meetings." ( ~ m p h a s i s  
added) 

The Board has  f i l e d  a  s ta tement  wi th  t h e  Sec re t a ry  of S t a t e  t h a t  meeting 

n o t i c e s  w i l l  be posted i n  t h e  Occupational Licensing Building a t  t h e  S t a t e  

Capi to l  Complex. Not ices  have been posted i n  t h i s  l o c a t i o n  c o n s i s t e n t l y .  



However, t he  Attorney General i n  a  memorandum t o  S t a t e  agencies  dated 

August 19,  1975, noted t h a t  an: 

I 1  I open meeting'  i s  open only i n  theory i f  t h e  pub l i c  
has  no knowledge of  t h e  t ime and p lace  a t  which i t  i s  
t o  be held." 

The Attorney General s t a t e d  t h a t  t he  law on open meetings was not  

s p e c i f i c ,  and suggested g u i d e l i n e s  f o r  complying wi th  t h e  pub l i c  meeting 

law. He caut ioned agencies  aga ins t  t he  s e r i o u s  consequences f o r  f a i l u r e  

t o  comply wi th  t h e  law: 

"Decisions made a t  a  meeting f o r  which d e f e c t i v e  n o t i c e  
was g iven  may l i k e l y  be dec lared  n u l l  and void...."" 

I n  h i s  gu ide l ines  t o  agencies  regard ing  what c o n s t i t u t e s  s u f f i c i e n t  

" add i t i ona l "  pub l i c  n o t i c e  of meetings beyond pos t ing  p r in t ed  n o t i c e s ,  t he  

Attorney General wrote: 

"F. Addi t iona l  Notice 

I n  dec id ing  what type  of n o t i c e  s h a l l  be g iven  i n  
a d d i t i o n  t o  pos t ing ,  governing bodies  should cons ider  
t h e  following: 

1. Newspaper Pub l i ca t ion  

I n  many cases ,  n o t i c e  of meetings can be 
disseminated by providing p re s s  r e l e a s e s  t o  
newspapers publ ished i n  t he  a r e a  i n  which 
n o t i c e  i s  t o  be given. I n  a d d i t i o n ,  - paid 
l e g a l  n o t i c e s  i n  such newspapers may be 
purchased by t h e  governing body. 

2 .  Mail ing L i s t  

Some bodies  may wish t o  provide a  mail ing 
l i s t  whereby persons d e s i r i n g  t o  ob ta in  
n o t i c e s  of meetings may ask  t o  be placed on a  
mai l ing  l i s t .  A l l  n o t i c e s  of meetings i ssued  
w i l l  then  be mailed t o  those appearing on the  
cu r r en t  mail ing l ist .  

3. A r t i c l e s  o r  Notices  i n  P ro fe s s iona l  o r  
Business Pub l i ca t ions  

* Appendix X I 1  con ta ins  t h e  t e x t  of t he  Attorney Genera l ' s  memorandum. 



" I n  a d d i t i o n ,  t h e  governing body may o b t a i n  
p u b l i c a t i o n  of a r t i c l e s  o r  n o t i c e s  i n  t hose  
p ro fe s s iona l  and bus iness  ~ u b l i c a t i o n s  
r e l a t i n g  t o  t h e  agency 's  f i e l d  o r  r egu la t ion .  

I t  i s  not  necessary t h a t  a l l  of t hese  types  of n o t i c e s  
be given. Indeed, merely providing n o t i c e  through t h e  
use of a  mai l ing  l i s t  and by pos t ing  should be 
s u f f i c i e n t  i n  most cases .  Nei ther  should t h e  above 
l i s t i n g s  be considered exc lus ive  and, t o  t h e  e x t e n t  
o t h e r  forms of n o t i c e  a r e  reasonably a v a i l a b l e ,  they  
should be used." (Emphasis added) 

The Board r e g u l a r l y  u ses  only one a d d i t i o n a l  n o t i c e  method ou t l i ned  by t h e  

Attorney General,  supplying t h e  S t a t e  Senate  p r e s s  room wi th  n o t i c e s  of 

forthcoming meetings. 

I t  should be noted t h a t  i n  a  survey by t h e  Auditor  General of  d i spens ing  

o p t i c i a n s  l i censed  i n  Arizona," 6 1  pe rcen t  (114) who responded (187) s a i d  

they  were no t  aware of scheduled Board meetings. I n  a d d i t i o n ,  i n  a  

Auditor General survey  of  app ren t i ce  d ispens ing  o p t i c i a ~ s  r e g i s t e r e d  i n  

Arizona," 87 percent  (41)  who responded (47)  s a i d  they  were n o t  aware of 

scheduled Board meetings. 

According t o  Board members, t h e  Arizona Assoc ia t ion  of Dispensing 

Opt ic ians  (AADO) and t h e  t h r e e  major employers of d i spens ing  o p t i c i a n s  i n  

t h e  S t a t e  r ece ive  n o t i f i c a t i o n  of Board meetings and o t h e r  a c t i o n s .  

However, t h i s  n o t i f i c a t i o n  i s  provided only a f t e r  i n q u i r y  by t h e s e  groups 

r a t h e r  t han  on Board i n i t i a t i v e .  

Thus, only 40 percent  of l i c e n s e  ho lde r s ,  13 percent  of app ren t i ce  

dispensing o p t i c i a n s  and only  those  consumers who l e a r n  through the  

pos t ings  i n  t he  Occupational Licensing Building o r  n o t i c e s  t o  t h e  p r e s s  

room** a r e  aware o f  Board meetings through c u r r e n t  Board pub l i c  n o t i c e  

methods. 

* Appendix X I 1 1  con ta ins  t h e  r e s u l t s  of t hese  surveys. 
** According t o  Board members, no a r t i c l e s  eve r  have appeared i n  

newspapers o r  o t h e r  media announcing Board meetings. 



Board Actions R e a a r d i n ~  

Pub l i c  Notice of Proposed 

Rules and Regulat ions and 

Other Board Actions 

I n  proposing changes i n  r u l e s  and r egu la t ions ,  each agency i s  requi red  by 

A.R.S. $41-1002 ( ~ d m i n i s t r a t i v e  Procedures Law) t o  f i l e  a  n o t i c e  of such 

changes wi th  t h e  Sec re t a ry  of S t a t e  a t  l e a s t  20 days before t h e  proposed 

adopt ion  da t e .  The Sec re t a ry  of S t a t e  publ i shes  t h e  proposed changes 

monthly i n  t h e  Administrat ive Procedures Digest.  

The Board h a s  complied wi th  t h i s  s t a t u t e ;  however, a  review of t h e  

d i s t r i b u t i o n  l ist  f o r  t h e  Digest  a s  of A p r i l  22 ,  1981, revealed t h a t  84.5 

percent  (207) of t h e  245 i n d i v i d u a l s  o r  o rgan iza t ions  reviewing t h e  Digest 

were law f i rms  o r  governmental agencies .  Thus, t he  p u b l i c a t i o n  of 

proposed r u l e s  i n  t h e  Digest  does no t  appear t o  be a n  e f f e c t i v e  method of 

no t i fy ing  the  consuming pub l i c  o r  Board r e g i s t r a n t s  of proposed r u l e  

changes . 

A survey by t h e  Auditor General of 30 o t h e r  Arizona r egu la to ry  agencies  

revealed t h a t  a t  l e a s t  50 percent  of them use  s e v e r a l  methods of 

n o t i f i c a t i o n  i n  a d d i t i o n  t o  those  requi red  by s t a t u t e .  Table 13 

summarizes t h e  u s e  of t h e s e  methods of n o t i f i c a t i o n  by t h e  Board and by 

o the r  r egu la to ry  agencies .  



METHODS USED BY ARIZONA REGULATORY AGENCIES 
TO ENCOURAGE PUBLIC INPUT AND PUBLIC PARTICIPATION 

I N  ACTIVITIES CONCERNING REGULATORY DUTIES 

Used by o t h e r  Regulatory Agencies Used by t h e  
Number Percentage* Board of Dispensing Opt ic ians  

NOTIFICATION REQUIRED STATUTORILY 

- Post  r egu la r  meeting n o t i c e s  a t  o f f i c i a l l y  
designated l o c a t i o n  26 

- Post  formal hear ing  n o t i c e s  a t  o f f i c i a l l y  
designated l o c a t i o n  20 

- Post  n o t i c e s  of hear ings  regarding adoption of 
r u l e s  and r egu la t ions  a t  o f f i c i a l l y  designated 
l o c a t i o n  27 

NOTIFICATION BEYOND THAT WHICH I S  REQUIRED STATUTORILY 

- Notify i n d i v i d u a l  complainants by mai l  of formal 
hear ings  21  

- Notify by mai l  consumers who reques t  in format ion  
regarding : 

co 1) Regular meetings 18 
~3 2 )  Formal hear ings  17 

3 )  Hearings on adoption of r u l e s  and 
r egu la t ions  25 

- Notify by mai l  a f f e c t e d  l i c e n s e e s / r e g i s t r a n t s  of :  
1) Regular meetings 15 
2)  Formal hear ings  2 6 
3 )  Hearings on adoption of r u l e s  and r e g u l a t i o n s  19 

- Notify by mai l  p ro fe s s iona l  a s s o c i a t i o n s  of 
hear ings  regarding adoption of r u l e s  and 
r egu la t ions  2  1 

- Notify news media by mai l  of hear ings  regarding 
adoption of r u l e s  and r egu la t ions  17 

* Percentage based on number of agencies  responding t o  each quest ion.  



A s  demonstrated i n  Table 13, most o t h e r  S t a t e  r egu la to ry  agencies  use  

o the r  methods of pub l i c  n o t i f i c a t i o n  i n  a d d i t i o n  t o  those  requi red  by 

s t a t u t e .  S ince  t h e  Board uses  only  two of t hese  a d d i t i o n a l  n o t i f i c a t i o n  

methods, t h e  Board i s  substandard i n  i t s  e f f o r t s  t o  encourage publ ic  

p a r t i c i p a t i o n  i n  i t s  decision-making. 

A s  a  r e s u l t  of t h i s  substandard e f f o r t ,  a  s u b s t a n t i a l  p o r t i o n  of Board 

l i c e n s e  ho lde r s  a r e  no t  aware of a c t i o n s  o r  proposed a c t i o n s  by t h e  

Board. I n  surveys  of l i censed  d ispens ing  o p t i c i a n s  and appren t i ce  

dispensing op t i c i ans*  by t h e  Auditor  General ,  approximately 55 percent  of 

responding l i c e n s e e s  and 96 percent  of responding appren t i ce s  claimed they  

were n o t  aware of Board a c t i o n s ,  and 40 percent  of l i c e n s e e s  and 

100 percent  of app ren t i ce s  responded t h a t  they  were unaware of proposed 

Board a c t i o n s .  Therefore,  t h e  Board does no t  appear t o  inform adequately 

persons who a r e  d i r e c t l y  impacted by i t s  ac t ions .  

Methods f o r  Improving 

Publ ic  P a r t i c h a t i o n  

Ernest  Gel lhorn,  former dean of t h e  Arizona S t a t e  Un ive r s i t y  College of 

Law and a  recognized a u t h o r i t y  on admin i s t r a t i ve  procedural  law, has 

formulated recommendations f o r  improving t h e  Federa l  Administrat ive 

Procedures Act.** Many of h i s  recommended a c t i o n s  a r e  equal ly  app l i cab le  

t o  S t a t e  r egu la to ry  bodies. According t o  M r .  Gellhorn: 

"1. Agency ob l iga t ions .  Minimum c o n s t i t u t i o n a l  
requirements a r e  i n s u f f i c i e n t  reasons f o r  agencies  
t o -  f a i l  t o  explore  app ropr i a t e  procedures f o r  
providing e f f e c t i v e  n o t i c e  t o  t he  a f f e c t e d  publ ic .  

2 .  Meeting publ ic  n o t i c e  needs. Agencies should be 
requi red  t o  provide i d e n t i f i e d ,  a c c e s s i b l e  sources  
of information about  proceedings i n  which publ ic  
p a r t i c i p a t i o n  i s  l i k e l y  t o  be e f f e c t i v e .  A t  a  
minimum, each agency should: 

* Appendix X I 1 1  con ta ins  t h e  r e s u l t s  of  t hese  surveys. 
** Ernes t  Gel lhorn,  "Public  P a r t i c i p a t i o n  i n  Administrat ive 

Proceedings,"  Yale Law Journa l ,  Volume 81, No. 3 ( ~ a n u a r y  1972) 
pp* 398-4019 



"a. S t r i v e  t o  provide n o t i c e  a s  f a r  i n  advance of 
t he  proceeding a s  poss ib l e ;  and 

b. Prepare  a  s e p a r a t e  b u l l e t i n  i ssued  
p e r i o d i c a l l y ,  i d e n t i f y i n g  t h e  proceeding and 
providing r e l evan t  information.  

3. ~ t ' t r a c t i n ~  and focus ing  pub l i c  a t t e n t i o n .  The 
pub l i c  can be made aware of important agency 
proceedings i n  many ways, such a s  p r e s s  r e l e a s e s  
t o  news media; requirements t h a t  a p p l i c a n t s  
d i r e c t l y  inform u s e r s ;  s p e c i a l  n o t i c e  t o  
governmental bodies .  c i t i z e n  ErouDs o r  t r a d e  
a s s o c i a t i o n s  and s e p a r a t e  agency l i s t i n g  of 
s i g n i f i c a n t  mat te rs .  

Coverage i n  t h e  news media i s  perhaps t h e  - most 
e f f e c t i v e  way of reaching t h e  average c i t i z e n ,  and 
pub l i c  i n t e r e s t  groups and agencies  should make 
s p e c i a l  e f f o r t s  t o  encourage r epor t ing  of t h e i r  
a c t i v i t i e s .  F a c t u a l  p r e s s  r e l e a s e s  w r i t t e n  i n  l a y  
language should exp la in  t h e  s i g n i f i c a n c e  of t h e  
proceedings and t h e  o p p o r t u n i t i e s  f o r  pub l i c  
p a r t i c i p a t i o n .  Releases  desc r ib ing  important  
proceedings wi th  a  l o c a l  geographica l  impact 
should be sen t  t o  a r e a  news media. I n  major 
m a t t e r s ,  agencies  might cons ider  pub l i c  s e r v i c e  
advert isements  and announcements over  l o c a l  
broadcas t ing  f a c i l i t i e s .  D i r ec t  mai l ings  a r e  y e t  
another  a l t e r n a t i v e . "  (~m-phasis added) 

Under A.R.S. $41-2354  h he Sunset  ~ a w )  , one f a c t o r  t o  be considered i n  

determining t h e  need f o r  con t inua t ion  o r  te rmina t ion  of each agency is: 

"The e x t e n t  t o  which t h e  agency has  encouraged inpu t  
from t h e  pub l i c  before  promulgating i t s  r u l e s  and 
r e g u l a t i o n s  and t h e  e x t e n t  t o  which i t  has  informed t h e  
pub l i c  a s  t o  i t s  a c t i o n s  and t h e i r  expected impact on 
t h e  publ ic  ." 

I n  our  opinion,  t he  Board of Dispensing Opt ic ians  has  no t  adequately 

encouraged t h e  i n p u t  of l i c e n s e  ho lde r s ,  r e g i s t e r e d  appren t i ce s ,  consumers 

of o p t i c a l  dispensing s e r v i c e s  o r  t h e  gene ra l  pub l i c  i n  t h e  promulgation 

of r u l e s  o r  o t h e r  a c t i o n s ,  and h a s  no t  adequately informed t h e  pub l i c  of 

i t s  a c t i o n s  and t h e i r  expected impact. 



Cost of Program t o  Encourage 

Pub l i c  Input  Would Be Minimal 

Board members s t a t e d  on June 3,  1981, t h a t  t h e  c o s t  of n o t i f y i n g  t h e  

pub l i c  of meetings and a c t i o n s  i s  p r o h i b i t i v e  f o r  boards a s  smal l  a s  t he  

Board of Dispensing Opticians.  

However, a  review of Board c o s t s  of  s e l e c t e d  pub l i c  input  methods revealed 

t h a t  t h e  combined c o s t  f o r  a  mai l ing  t o  l i c e n s e  holders ,  apprent ice  

o p t i c i a n s  and p ro fe s s iona l  a s s o c i a t i o n s ,  a  p r e s s  r e l e a s e  t o  news media and 

l e g a l  advert isement  i n  f i v e  Arizona newspapers would be approximately $200- 

Table 14 d e t a i l s  es t imated c o s t s  f o r  ob ta in ing  pub l i c  input .  

TABLE 14 

ESTIMATED COSTS* FOR USING THREE METHODS OF 
ENCOURAGING PUBLIC PARTICIPATION BY THE 

BOARD OF DISPENSING OPTICIANS 

Method 

Dupl ica t ion  and postage c o s t s  t o  mai l  announcements 
t o  l i c e n s e  ho lde r s ,  20 p ro fe s s iona l  a s s o c i a t i o n s  
and i n t e r e s t e d  i n d i v i d u a l s  

Dupl ica t ion  and postage c o s t s  f o r  p r e s s  r e l e a s e  t o  25 
newspapers, r ad io  and TV s t a t i o n s  

Legal advert isements  i n  f i v e  Arizona newspapers 
@ $8 average*" c o s t  p e r  newspaper 

To ta l  

Estimated 
Cost 

* C l e r i c a l  t ime t o  type  and mai l  copies  not  included i n  c o s t  es t imate .  
** Based on a c t u a l  c o s t s  f o r  l e g a l  a d v e r t i s i n g  i n  f i v e  Arizona 

newspapers. 



The est imated c o s t  f o r  t hese  t h r e e  methods t o  encourage pub l i c  

p a r t i c i p a t i o n ,  i f  used t h r e e  t imes a yea r ,  would be approximately $600. 

The amount i s  4.7 percent  of t he  f i s c a l  yea r  1979-80 expendi tures  f o r  t h e  

Board and 4.4 percent  of t h e  f i s c a l  y e a r  1980-81 est imated expenditures .  

I t  appears  t h a t  t h i s  minimal l e v e l  of expendi tures  i s  a f fo rdab le  by t h e  

Board. 

CONC LUSI ON 

The Board of Dispensing Opt ic ians  has  been substandard a s  compared t o  

o t h e r  Arizona regula tory  agencies  i n  i t s  encouragement and use  of  pub l i c  

i n p u t  i n  i t s  opera t ions .  A s  a r e s u l t ,  l i c e n s e  ho lde r s  a r e  not  adequately 

informed of Board meetings, a c t i o n s  and proposed a c t i o n s  and consumers 

have s i g n i f i c a n t l y  l imi t ed  o p p o r t u n i t i e s  t o  be informed concerning Board 

a c t i v i t y .  

REC OMMENDAT1 ONS 

If r e g u l a t i o n  i s  cont inued,  i t  i s  recommended t h a t  t h e  Board: 

1. Consider adopting t h e  methods used by o t h e r  Arizona r egu la to ry  

bodies t o  encourage pub l i c  i npu t  and p a r t i c i p a t i o n  i n  t h e  

promulgation of r u l e s  and r egu la t ions  and development of 

l e g i s l a t i v e  proposa ls ,  and the  recommendations presented by t h e  

Attorney General and Ernes t  Gel lhorn,  former ASU College of Law 

dean. 

2.  Send n o t i c e s  t o  l i c e n s e e s  and appren t i ce s  a t  l e a s t  annual ly  t o  

n o t i f y  them of t h e  y e a r ' s  scheduled meetings. 



September 11 , 1981 

Mr. Douglas R .  Norton, C P A  
Auditor General 
Legislative Services Wi ng  , Suite 200 
State Capi to1 
Phoenix, A Z  85007 

Dear Mr. Norton: 

F i r s t ,  l e t  me thank you for  extending the time we have to  reply 
to the d ra f t  of the audit  of the Board of Dispensing Opticians. 
We found areas in the report which we belleve to  be incorrect ,  
and th i s  l e t t e r  will attempt to address those s i tua t ions .  I 
would also l i k e  to  s t a t e  that  even though we disagree with some 
of the findings,  we were a t  a l l  times treated extremely courteously 
by your audit s t a f f ,  namely Ms. Martha Rawls and Mr. Rick Booth. 

Regarding the possible negative e f fec t  on  the economic well-being 
of the public, the studies you quoted on page 19 found tha t  prices 
were higher in s t a t e s  which r e s t r i c t  commercial pract ices .  Our 
s t a t e  law has not had the effect  of res t r ic t ing  the practice of 
opticianry; indeed, the exact opposjte has been the case. Had 
we n o t  had our law, we would have been denied f i t t i n g  corneal 
contact lenses over 15 years ago by another discipl ine.  A t  tha t  
time, an Attorney General ' s  opinion s tated that  our s t a t u t e  d j d  
specify that  corneal contact lenses could be f i t  by licensed 
dispensing opt icians.  As you can readily see from the advertise- 
ments regarding the price of these lenses,  allowlng opticians to  
f i t  them has lowered the price to the publlc dras t ica l ly  in the 
l a s t  few years.  

There a re  numerous examples of other res t r ic t ions  placed upon 
opticians in non-licensed s t a t e s ,  which in turn ra i se  the price 
of eyewear to  the public. I n  Arizona, even though we have had a  
licensing law since 1956, the price of eyewear i s  lower than most 
of the other neighboring Southwestern Sta tes ,  as indicated by the 
FTC and other s tudies .  
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The report  ind ica tes  t ha t  the BBB i s  as e f f ec t i ve  as the Board 
in resolving consumer complaints. The BBB i s  b e t t e r  known to  the  
general public than the Board, but a l l  complaints t o  the B B B  
were compl ai  nts from consumers agains t  opt ica l  companies, not 
spec i f i c a l l y  aga ins t  licensed dispensing op t l c i an s .  We have no 
j u r i sd i c t i on  over companies, only 1 icensed indlvldual s .  

However, op t i c a l  companies respond much more readl ly  t o  Board 
actions than t o  BBB ac t ions .  If  a company completely Ignores a 
BBB complaint, nothing happens. Upon request f o r  I nformation 
regardlng a c e r t a i n  company, the  BBB wil l  only s t a t e  t h a t  they 
have X number of  complaints agains t  the company which have not 
been resolved. I f  the Board suspends o r  revokes the l i c ense  of t he  
dispensing op t lc lan  involved, t h a t  company must rep1 ace t h a t  
llcensed op t ic ian  in order not t o  be in v io la t lon  of our s t a t u t e .  
Therefore, companies r e a l l y  take complalnts from the  Board se r fous ly  

Table 4 on page 21 s t a t e s  t ha t  the  Board took "No Action" in  
33.3% of the  complalnts i t  received. This i s  absolute ly  untrue ,  
as every case ever received by the Board has been acted upon and 
resolved, with the exception of those recent  cases s t i l l  pending 
a t  t h l s  time. In discussion regarding t h l s  f igure  with Ms. Rawls 
and Mr. Booth, they s ta ted  t ha t  t h e i r  l l s t i n g  of cases which made 
u p  the 33.3% consisted of cases where the following occurred: 

1 .  The Board found there was no v io la t ion  of the 
s t a t u t e s .  

2. The  Board found i t  had no j u r i sd i c t i on .  

3. The matter  was referred t o  another,  more 
appropr ia te  , agency. 

I t  seems t h a t  the repor t  should s t a t e  t ha t  the  Board took no 
disciplinary ac t ion  In those cases;  however, In each of those 
cases no disciplinary actlon was warranted. Agaln, the BBB has 
no author1 ty  f o r  any disc ipl  {nary actlons.  

The same t ab l e  s t a t e s  t ha t  in 17.6% of the cases the re  i s  no 
record of a c t i on .  We personally reviewed each and every case 
mentioned, and found t ha t  each case had indeed been closed.  The 
Board minutes were unclear as  t o  the dlsposi t ion of some of the  
cases ,  s ince  we f a i l ed  to  s t a t e  t ha t  the matter  was closed and 
the reasons f o r  closlng the case.  
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A typical example of what we f o u n d  was a case where the consumer 
wrote to the Board, complaining about the length of time i t  took 
to have eyewear prepared by an optical company. The normal course 
of events was for  the Board t o  contact the company and the licensed 
dispenser involved, inform them of the complaint, and ask fo r  a 
reply to  the Board as to what they intended to do. The company 
would then reply tha t  i t  would take o r  had taken appropriate 
action to  resolve the matter. Once the company replied tha t  the 
matter was resolved, the Board would then attempt to contact the 
complainant and see i f  the matter had been resolved to t h e i r  
satisfaction. In many cases, the complainant refused to reply.  
Then, we would attempt to cal l  on the telephone, send follow-up 
l e t t e r s ,  e tc .  This process took time, and i f  the Board was 
unable to receive a f inal  response from the complainant, we 
considered the matter closed. In each case, t h i s  was done a t  a 
Board meetlng, although sometimes the minutes dld not r e f l e c t  the 
closing of the matter in the proper form. The fac t  s t i l l  remains 
that a l l  cases were acted upon, and a l l  were resolved. - 

The report s t a t e s  tha t  the Board made "arbi t rary" gradlng changes 
on the examinations given I n  1979 and 1980. After every t e s t ,  
the Board l i s t e d  the number of people who mlssed each questlon on 
each section of the exam. Every question where approxlmately 50% 
of the people gave wrong answers, was looked a t  t o  see i f  there  
was a possibi l i ty  of more than one correct answer, and i f  the 
question was properly worded. If we found tha t  there was Indeed 
more than one answer, or  tha t  the question was Invalid f o r  other 
reasons, that  question was thrown out ,  and did n o t  count against  
those who missed I t .  This was not done in an "arbl t rary" manner, 
b u t  was done so as to  make the exam as f a i r  as possible. 

Referring to Table 5 on page 26 ,  we will explain exactly what 
happened in each of the cases l i s t e d :  

Question 1 related to  the name of the fourth layer of the eyebal l ,  
and the correct answer i s  the ret ina.  However, three of the 
other answers a re  e i ther  parts of the ret ina or  a part of the 
eyeball which could be considered the fourth layer.  Slnce t h i s  
question was unclear, I t  was discarded, and not counted against 
anyone who answered I t  wrong. 

Question 2 i s  about what happens when a ray of l i gh t  passes 
- from one medium to  a denser one. There were two possible answers. 

Our records indlcate tha t  we allowed answer C I n  addition to  the 
key answer which was A ,  b u t  did n o t  allow answers B or E .  
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Question 3 was about what happens when l i g h t  rays enter the 
aperture of a pinhole camera. In reviewlng the questlon, I t  was 
decided that  i t  had no real relevance to optical dispensing, so 
i t  was thrown out and not counted against anyone who mlssed I t .  

Question 4 requires mathematical calculations,  and there are two 
similar formulas which can be used. The choice of formula 
makes a small difference, b u t  enough of a difference so as to  
make answer B as correct as the key answer, which was C .  Answer D 
i s  grossly incorrect and was never considered correct by the Board. 

Question 5 related to the name of an instrument which measures 
the corneal curvature by ref lect ion.  One of the possible choices 
was a device which may be added to the named instrument to aid 
in th i s  measurement, so the Board decided to  allow answer A as well 
as the key answer of D for  t h i s  question. Please note that  both 
of the l a s t  two questions mentioned ( 4  and 5) were on the Contact 
Lens section of the t e s t  given in December 1980. 

The Board fee ls  i t  was inappropriate t o  re fer  questions on the 
exam to an ophthalmologist a t  the University of Arizona. Ophthalmolo- 
gists are  trained to  be physicians and surgeons, and they receive 
very l i t t l e  training in opticianry. The Boards reasons for  changing 
the answers t o  the above questions are  eas ie r  understood by 
practicing opticians than they would be by an ophthalmologist. 

On page 2 7 ,  i t  i s  s ta ted that  when the Board re-graded an answer 
on one examination questlon, other applicants who responded s imilar ly 
were not re-graded. Slnce the Board i s  only concerned with whether 
or n o t  a person passed or fal led a section of the t e s t ,  we often 
did not bother t o  re-grade those answer sheets where the change 
of answer would make no difference. For example, when we decided 
to allow answer A on questlon #18 of the Contact Lens exam given 
in December of 1980 as well as the key answer which was D, we 
revlewed only those people who had scored 70% on tha t  sectlon of 
the t e s t .  If  they had glven the answer A on questlon 18, we changed 
their  score t o  75% which allowed them a passing score. We dld not 
change the answer sheets of those who scored 75% and above o r  
those who scored 65% and below, since the difference in one question- 
would not e f fec t  t he i r  passlng. When we re-graded two questions on 
a single sect ion,  we looked a t  those who scored 65% and 70%. 
Typically, t h i s  regrading has always been done a t  the end of a 
long, hard day of examinations, and the Board has f e l t  tha t  going 
through a l l  the answer sheets and changing grades which did not 
affect  whether or  not the individual passed was not an appropriate 
usage of our limited time. 
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The report s t a t e s  that one candidate did not pass an examlnation 
section when he should have, on page 27 .  We feel that  t h i s  i s  
ent i rely incorrect,  even though a  review of the answer sheets 
for  that  section of the exam supports the findlng. Let me explaln 
in detail  exactly what occurred. On the Contact Lens section of 
the December 1980 exam, the Board re-graded two t e s t  questions. O n  
question #13, answers B and C were considered correct .  On question 
#18, answers A and D were considered correct .  In revlewing those 
indivlduals who scored 65% or 70%, someone on the Board mistakenly 
marked the answer sheets of two candidates (candidate A and candidate B )  
incorrectly,  givlng them c red i t  fo r  answer D on questlon #13, in addi - 
tion to  answer A on questlon #18. This resulted in candidates A and B 
receiving a  score of 80%. When the e r ror  was corrected l a t e r ,  t he i r  
score was lowered to  75%, which was correct .  Candidates A and B 
s t i l l  passed tha t  section of the exam. 

The auditors found that  candidate C had answered D on question #13, 
and the l r  report s t a t e s  tha t  candidate C should also have been 
glven c red i t ,  since originally candidates A and B were given 
credi t  for  the same answer. The Board f ee l s  tha t  answer D on 
question #13 i s  grossly incorrect ,  and candidate C does not deserve 
credi t  for  tha t  question jus t  because of a  c le r ica l  error  made on 
the answer sheets of candidates A and B.  We must s t r e s s  that we 
never gave credi t  to  candidates A and B fo r  the incorrect answer, 
i t  was s t r i c t l y  a  c ler ical  e r ror  which was l a t e r  corrected. 

On page 28, i t  i s  stated that  one candldate did pass an examination 
section because of mlsgrading. A review of t h i s  par t icular  
case revealed tha t  the candldate or ig ina l ly  missed questions 9 and 1 7  
of the Geometric Optics t e s t  given on June 12, 1980. The Board 
re-graded question 9,  and allowed both answers A and C to be correct .  
Further, i t  threw out question 1 7 .  These actions changed the 
candidates score from 70% to 80%, thereby causlng him t o  pass that  
section. 

Regarding the statement made on page 29, i t  should be noted tha t  
no t e s t  question has ever been designed by our Board in which four 
of the f ive  posslble answers are  correct .  Bad t e s t  questlons have 
been thrown o u t  of exams, and those who missed the questlons were 
n o t  penallzed fo r  misslng them, b u t  t h i s  does not mean that  the 
Board deliberately wrote questions in which four of the f ive 
possible questions were correct.  I t  should be also noted tha t  
during 1980, a l l  examinatlon questions in the Board's f i l e  were 
reviewed, and any that  were found to be unclear, confusing or 
irrelevant to  the day-to-day pract ice of opt1 cal dl spensi ng have 
ei ther  been corrected or discarded. 
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On page 31, I t  I s  s t a ted  t h a t  i f  an appl icant  challenges a 
question,  he i s  glven c r ed l t  even though the pos s ib i l i t y  h l s  
answer was co r r ec t  i s  remote. This statement I s  due t o  a misunder- 
standing of the  meaning of the  conversatlon held between the  Board 
member mentioned and the auditor .  There have been times when 
ques t lons  re1 a t1  ng t o  theoretical matters  have had d i f f e r e n t  
answers according t o  d i f f e r en t  reference sources. Where the re  was 
any reasonable doubt, the Board would allow the answer glven by 
the appl lcant .  However, the Board never gave c r e d l t  t o  a remotely 
possible answer on a question which had a spec i f l c  answer f o r  which 
there i s  no di f ferences  of oplnion among the reference sources.  
The Board has always t r l e d  t o  be f a i r  about I t s  quest ions ,  a s  I t  
takes i t s  duty of determining the qua1 l f l c a t l o n s  of appl i c an t s  
very se r ious ly .  

For many yea r s ,  the  Board had no place t o  s t o r e  examinatlons, s ince  
we had no o f f i c e  space. Examlnatlons and a l l  o the r  records were 
kept in the  home of the recording sec re ta ry .  When space became 
avai lable  in  the  building located a t  1645 W .  Jef ferson,  a l l  the  
records, except the old examinations, were t ransferred to  the  
S t a t e  Boards' Administrative Office.  Tests were kept a t  the  home 
of the Recording Secretary f o r  s ecu r i t y  purposes, s lnce  the f i l e s  
i n  the S t a t e  Boards' Administrative Office could not be locked, 
and there was easy access t o  them. 

This matter has s lnce  been corrected.  All old examinations a r e  
now kept in  a locked cabinet  In the S t a t e  Boards' Admlnlstratlve 
Office located in  Room 418, 1645 W .  Jefferson,  Phoenlx, A Z .  

In the conclusion of t h i s  f ind ing ,  the repor t  s t a t e s  t h a t  the  Board 
has l nco r r ec t l y ,  arbi  t r a r l  l y  and i  nconslstently graded wrl t t e n  
examlnations f o r  l icensure .  The Board takes strong excepti'on t o  
t h l s  statement. While c l e r i c a l  mistakes have been made, the Board 
has never acted arbi  t r a r l  l y  o r  I nconsl s t en t l y  . The audl t o r s  
Iden t i f i ed  f i v e  questions as being inappropriate in  Table 5 of  
the  repor t .  Notwl thstandlng our reply t o  our hand1 lng of these  
f i ve  questions,  they represent  only 1.6% of the questions glven on 
the wri t ten  examinations durlng the period s tud ied ,  c e r t a l n ly  a 
small f igure .  We do not belleve the  f a c t  we did not re-grade 
answer sheets  on candidates who received 75% o r  g r ea t e r  o r  65% 
o r  lower in  any glven section necessarily denotes inconsistent 
act ions  on the par t  of the Board, a s  we have only been concerned 
w i t h  did the candidate pass o r  f a i l  the  exam. To say the Board 
acted lncor rec t ly ,  arb1 t r a r i l y  and inconsis tent ly  I s  t o  lnsul  t 
the i n t eg r i t y  of present and pas t  Board members, a l l  of whom have 
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constantly endeavored to  f u l f i l l  t h e i r  du t i e s  to  the best  of 
t h e i r  a b i l i t y  in a very conscientious manner. I t  should be 
noted t h a t  only in the  l a s t  few years have the  Board members 
been compensated fo r  t h e i r  services .  P r io r  t o  1978, they did not 
receive compensatlon f o r  t h e i r  services  nor did they receive 
re-imbursement f o r  t h e l r  actual expenses. 

On page 38, the  report  indicates  t h a t  the  Board has the a b i l i t y  
to  levy f i ne s .  The advice received from the  Assis tant  Attorney's 
General who serve our Board has always been t h a t  the  s t a t u t e  
allowed us t o  suspend o r  revoke l i c ense s ,  but we could not levy 
f i ne s .  The Board, upon determinlng t h a t  a person was engaged in  
the  pract ice  of optical  dispensing without a 1 icense was required 
t o  r e f e r  the  case to the prosecuting o f f i c e r  of the c i t y  o r  
county wherein ju r i sd ic t ion  resided.  See A.R.S. 3 32-1698. 

The repor t ,  on page 39, s t a t e s  t h a t  the  Board did not d i s c ip l i ne  
a s ing le  dispensing optician a s  the r e s u l t  of 51 consumer complaints 
during the  period from 1976 through 1980. In none of those cases 
did the Board determine t ha t  d i s c ip l i ne  was warranted. Most of 
the  consumer complaints d e l t  with matters beyond the  control of 
the  dispensing op t ic jan ,  such as poor se rv ice  from the  laboratory 
resu l t ing  i n  a long delay in  del iver ing the  eyewear. 
In cases where i t  was alleged t ha t  the  dispensing op t ic ian  was 
a t  f a u l t ,  the  Board e i t he r  found t h a t  the  op t ic ian  had done nothing 
wrong, o r  the  Board was able to  negot ia te  a se t t lement  between the 
par t i es  to  the satisfaction of the complainant. The Board f e e l s  
t ha t  i t s  mandate to  protect  the  r i g h t s  of the consumer has been 
ca re fu l ly  followed, and i s  proud of i t s  record of se t t lement  of 
consumer complaints. 

I t  should be noted t ha t  during 1981 t h e  Board took act ion on the  
two most ser ious  complaints i t  ever received,  and each of these 
complaints resul ted in the suspension of l i censes  f o r  the  dispensing 
opt ic ians  involved. 

On page 42, i t  appears that  the Board imposed a $56 f l n e  upon an 
individual f o r  dispensing without a l i c ense .  This case was referred 
to  a c i t y  cou r t ,  as required by Sectlon 32-1 698, and the  cour t  
levied the  f i n e ,  not the Board. 
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The report  s t a t e s  t ha t  the  Board, In 20 cases ,  did not conduct 
an Investigation t o  determine I f  the l i censee  had provided 
substandard o r  incompetent servlce .  The Board denles t h l s  
statement, and s t a t e s  t h a t  I t  invest igated each and every complaint 
brought to  I t s  a t t en t l on ,  a l loca t lng  I t s  tlme t o  each complaint 
based on the sever1 ty  of the complalnt. 

Case I ,  page 43, s t a t e s  t h a t  the Board did not conduct an 
invest igat ion.  A revlew of the minute book and the complalnt f l l e  
in  t h i s  case reveals  t ha t  on May 8 ,  1980 a formal hearing was 
held, to  determine I f  the  1 icense of the  dlspenslng op t lc ian  involved 
should be suspended o r  revoked. After  hearing testimony from a l l  
p a r t i e s ,  the Board found t h a t  the l lcensee  had not violated the  
dlspenslng opt ic ians  s t a t u t e .  

Case 11, pages 44 and 45 was Indeed invest igated by the Board, 
and the  matter successfully resolved t o  the s a t i s f a c t l o n  of the  
complainant, who wrote "... I  have j u s t  recelved a check f o r  the 
sum involved, $31.50 ..." "This i s  a  d i s t i n c t  r e l i e f  f o r  me, so 
believe me Indeed gra teful  f o r  what you have done in my behalf ." 
The Board's invest igat ion determined t h a t  no f u r t h e r  ac t lon was 
warranted. 

Case 111, pages 45 and 46. The Board f e l t  t h a t  the  only complaint 
was t h a t  the eyeglasses had not been del lvered In tlme f o r  the  
customer t o  take them on vacatlon;  the re fore ,  the  customer 
refused t o  accept them. Slnce the company involved returned the 
customer's money, the Board f e l t  there  was no need f o r  a f u r t he r  
i  nves t i  ga t l  on. 

Case IVY pages 46 through 50. On page 49 i t  s t a t e s  the Board did 
not respond to  the c i t y  prosecutor ' s  request  f o r  addit lonal  ln for -  
matlon. The informatlon requested was provlded d l r e c t l y  by one 
of the Board members, so no copy of the reply was aval lable  in  the 
record. The reason f o r  the long delay I n  f l l l n g  the actlon was ln-  
a c t l v i t y  on the par t  of the Attorney General 's  o f f i c e ,  as the Board 
had requested t h e i r  a ss i s t ance  in drawing u p  the  complaint. Regardlng 
the comments on page 50, the  Board did inves t lga te  the act lons  
of the former employee, a t  the  formal hearlng on May 8 ,  1980. I t  
was determlned t ha t  the l icensed dispensing op t i c l an  dld not v i o l a t e  
the s t a t u t e  o r  the Rules, s ince  the Rule In questlon became 
e f f ec t i ve  a f t e r  the date of the  lncldent .  
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The complainant in t h i s  case l e f t  the a rea ,  and a l l  attempts t o  
reach her met with f a i l u r e .  Since we could not reach the 
complainant, and s ince  the  s t a t u t e  of l im i t a t i ons  regarding the 
complaint had expired,  the  Board had no choice b u t  t o  consider 
the  matter closed.  I t  was not ignored. 

Page 50 a l so  contains reference t o  f ines  which the  repor t  indi-  
ca tes  should have been levied by the Board. I t  i s  our understanding 
t ha t  we do not have the  s t a tu to ry  power to  levy f i n e s ,  as mentioned 
before in  t h i s  reply. 

On page 51 i t  i s  s t a t ed  t ha t  the Board did not adequately inves t iga te  
complaints. The Board has had l imited funds with which to h i r e  
an inves t iga tor ,  and has hired outside inves t iga tors  only when 
i t  was absolute ly  necessary. All complaints were invest igated by 
the  Board, using whatever methodseemed appropr ia te  f o r  t h a t  
pa r t i cu l a r  case .  We feel  the du t ies  outl ined by the  Legis la t ive  
Council have been followed by our Board, even though our minutes 
may not r e f l e c t  a l l  t ha t  we have done. 

Finding IV r e l a t e s  t o  s ta tu tory  changes recommended by the aud i to rs .  
The Board i s  in  agreement, in general ,  with the  recommendations 
a t  the  end of t h i s  portion of the repor t .  There has not been 
s u f f i c i e n t  time to  study each of the recommendations, b u t  there  i s  
general agreement among members of the Board t h a t  our s t a t u t e  needs 
to  be changed, along 1  ines suggested in  t h i s  repor t .  

Finding V r e l a t e s  to  the Board's pract ice  of granting 1  icenses by 
rec iproc i ty  with other s t a t e s .  Throughout t h i s  f ind ing ,  the  
repor t  r e f e r s  t o  the word "comity", while t he  Board has always 
used t he  word "reciproci ty" .  The auditors reported t h a t  they used 
the word comity based upon an opinion from Legis la t ive  Council 
regarding sect ion 32-1683.6. ( a ) .  However, the  Board f e e l s  t h a t  the  
f a c t  t h a t  the word "reciproci ty"  i s  spec i f i c a l l y  mentioned i n  
Section 32-1682.D, i t  i s  proper t o  l icense  people by rec iproc i ty  
as  opposed to  comity. This explains the ac t ions  of the  Board i n  
past  years .  

The f a c t  t ha t  Georgia no longer allows dispensing op t ic ians  t o  
f i t  contact  lenses ,  therefore  making t ha t  s t a t e  inel  i g i  ble f o r  
rec ip roc i ty ,  was j u s t  brought to our a t t en t i on .  The Board will  
follow-up on t h i s  matter ,  and will  grant  no more l i censes  by 
rec iproc i ty  w i t h  Georgia un t i l  the matter i s  corrected.  
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Regarding unclear records about when comi ty (reciproci t y )  between 
the various s t a t e s  commenced, please refer  to the Board's l e t t e r  
of August 7 ,  1981 regarding the same subject. 

Please note tha t  the Board has written to a l l  s t a t e s  which currently 
license dispensing opticians regarding reciprocity between 
Arizona and the i r  s t a t e .  Very few s t a t e s  even bothered to reply to 
us; therefore,  we accept reciprocity with very few s t a t e s .  
Pending revision in our s t a t u t e ,  required by the Sunset process, 
should c l a r i f y  th is  problem. 

The Findings in Section VI are  substant ial ly  cor rec t ,  with minor 
exceptions on page 82 which the auditors have told us will be 
corrected. The Board acknowledges tha t  i t s  past recordkeeping 
has not been absolutely perfect,  and will s t r i v e  to  do be t te r  I n  
the future.  

The main findlngs were caused by requirements not known by the 
Board, and every e f fo r t  will be made to  correct  them i n  the future.  

I t  should be remembered that  the Board i s  composed of dispensing 
opticians and lay members, b u t  when i t  comes to  being Board 
members, we are  none of us experts. The Board has continually 
t r ied  to do the very best job possible, and many of the problems 
l i s ted  in th i s  report will be corrected in future years. 

The Board f ee l s  i t  has given adequate notice to  members of i t s  
profession, b u t  agrees that  t h i s  I s  an area where improvements 
can be made as suggested in Findings V I I .  The Board will send a 
notice of the schedule of meetings for  the following year to each 
licensed dispensing optlcian with the annual renewal notices.  
In addition, the Board will request that  the Arizona Association 
of Dlspensing Opticians include notice of comfng Board meetings 
with I t s  monthly pub1 {cation. 

In conclusion, the Board of Dispensing Opticians fee ls  tha t  th i s  
report has, fo r  the most par t ,  been very helpful fo r  the Board. 
With the exception of the items in th i s  report ,  we found the 
audit  to be very thorough and very f a i r .  The auditors a t  a l l  times 
conducted themselves in an outstanding manner; they were always 
very pol i te  and readily l lstened to our explanations. In addition, - 

every request for  more information from our Board met with willing 
and even enthusiastic responses from the auditors.  We feel t h l s  
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repor t  wi l l  help the  Board f u l f i l l  i t s  du t i e s  to  t h e  people o f  
the S t a t e  of Arizona i n  fu tu re  yea r s .  

Sincerely , 

R .  L..Drinen 
Board Member 

R L D :  c f  

cc: Dispensing Opticians Board Members 
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Bac1:ground 

Dispensing o p t i c i a n s  have f o r  o v e r  one hundred y e a r s  

f i t t e d  t h e  p r e s c r i p t i o n s  of  phys i c i ans  f o r  e y e g l a s s e s  and 

s p e c t a c l e s ,  and l a t e r ,  t h e  p r e s c r i p t i o n s  of  physician-oph- 

' t h a l m o l o g i s t s  and o p t o m e t r i s t s  f o r  e y e g l a s s e s  and o p t i c a l  

dev ices  i n c l u d i n g  c o n t a c t  l e n s e s .  The o p t i c i a n ' s  f u n c t i o n  
I 

has  always inc luded  t h e  a d a p t a t i o n  and f i t t i n g  o f  w h a t  he 

d i spenses .  

The o p t i c i a n s  has always devoted h i s  s p e c i a l i z e d  knowl- 

. .  edge and s k i l l  t o  t h e  des ign ,  p r e p a r a t i o n ,  v e r i f i c a t i o n ,  f i t -  

t i n g  and d i s p e n s i n ~  of cyewcar upon p r e s c r i p t i o n  on ly .  D i s -  

pens ing  o p t i c i a n s  do n o t  measure t h e  eye  t o  de te rmine  r e f r a c -  

t i v e  e r r o r  and have no d e s i r e  t o  do so .  

The o p t i c i a n ,  i n  t h e  b r o a d e s t  s e n s e ,  may be c o n s i d e r e d  

as  an a l l i e d  h e a l t h  worlrer who a d a p t s  and f i t s  such e y e q l a s s e s  

and o p t i c a l  dev ices ,  i n c l u d i n g  c o n t a c t  l e n s e s ,  a s  a  p h y s i c i a n  

o r  o p t o m e t r i s t  h k e s c r i b e s  f o r  a  person .  The p o s i t i o n  o f  t h e  

o p t i c i a n s  i s  t h a t  they shoilld be a l lo ; .~ed  t o  con t inue  t o  a s s i s t  

t h e  p h y s i c i a n  o r  t h e  o p t o m e t r i s t  as they  have o v e r  t h e  y e a r s .  

U n t i l  r e l a t i v e l y  r e c e n t l y ,  o p t i c i a n s  have been p e r m i t t e d  

t o  perform t h e s e  f u n c t i o n s  w i thou t  i n t e r f e r e n c e  o r  o b j e c t i o l l  

from o t h e r  groups.  Nor had any t a n g i b l e  ev idence  e v e r  been 

p re sen ted  t h a t  d i spens ing  o p t i c i a n s  have harmed t h e  p u b l i c  i n  

any way by c a r r y i n g  o u t  t h e s e  t r a d i t i o n a l  f u n c t i o n s .  



o p t i c i a n s  F u n c t i o n s  Being Threa tened  
i n  Itlany S t a t e s  

s i n c e  1954,  o r g a n i z e d  optometry  h a s  been engaged i n  a  con- 

c e r t e d  e f f o r t  -- th rough  s t a t e  l e g i s l a t i o n ,  a d m i n i s t r a t i v e  re- 

g u l a t i o n s  and l i t i g a t i o n  -- n o t  o n l y  t o  p r e v e n t  o p t i c i a n s  from 

d i s p e n s i n g  c o n t a c t  ' l e n s e s  b u t  a l s o  from per fo rming  many o f  t h e  

more t r a d i t i o n a l  f u n c t i o n s  a s s o c i a t e d  w i t h  c o n v e n t i o n a l  eye-  

g l a s s  d i s p e n s i n g .  A few examples s h o u l d  s u f f i c e  t o  i l l u s t r a t e  

t h e  magnitude and scope  o f  t h e s e  i n i t i a t i v e s  and o p t o m e t r y ' s  

d e t e r m i n a t i o n  t o  e l i m i n a t e  o p t i c i a n s  a s  i n d e p e n d e n t  d i s p e n s e r s  

of c o r r e c t i v e  eyewear.  

S t a t e  L e ~ i s l a t i v e  I n i t i a t i v e s  
J- 

I n  1975,  op tomet ry  i n t r o d u c e d  a  b i l l  i n  t h e  Maryland l eg -  . 
i s l a t u r e  t h a t  would have ,  had it been e n a c t e d ,  amended t h e  

s t a t u t o r y  d e Z i n i t i o n  o f  op tomet ry  i n  such a  way a s  t o  p r o h i b i t  

o p t i c i a n s  f  rorn d i s p e n s i n g  coil t a c t  l e n s e s  when ordered. by op11- 

thal.moloq'sts,  a s e r v i c e  which Maryland o p t i c i a n s  have been pe r -  

fo~:ining s a f e l y  and e f f e c t i v e l y  f o r  more t h a n  f o r t y  y e a r s .  a 
I n  a n  even b r o a d e r  a t t a c k  i n  Ohio, l a s t  y e a r  op tomet ry  

t r i e d  t o  r e d e f i n e  i t s  scope  o f  p r a c t i c e  s o  a s  t o  r e s t r i c t  t h e  

d e s i g n ,  f i t t i n 9  and a d a p t i n g  o f  ( a l l )  v i s i o n  c o r r e c t i n g  pro-  

c e d u r e s  o r  d e v i c e s  t o  l i c e n s e d  o p t o m e t r i s t s .  

A s i m i l a r  a t t e m p t  t o  p u t  o p t i c i a n s  o u t  o f  t h e  c o n t a c t  
I 

l e n s  b u s i n c s s  i n  Sou th  Dakota was d c f c a t c d  by t h a t  s t a t e ' s  

l e g i s l a t u r e  e a r l i e r  t h i s  y e a r .  



A d m i n i s t r a t i v e  R e s t r i c t i o n s  

Optometry1 s dc te rmina  t i o n  t o  r e s t r i c t  and e l i m i n a t e  

o p t i c i a n s  as a  c o m p e t i t i v e  e l e m e n t  i n  t h e  n a t i o n ' s  e y c v c a r  

d e l i v e r y  systerx i s  v i v i d l y  d e p i c t e d  i n  t h e  S o u t h  Dnkota 

example c i t e d  above.  When t h e  state legislature defcnted 

o p t o m k t r y ' s  e f f o r t s  t o  l e g i s l a t e  o p t i c i a n s  o u t  o f  t h e  con- 

t a c t  l e n s  business, o p t o n e t r y  c a r r i e d  i t s  f i g h t  t o  t h e  

S t a t e  Eoard of  Examiners i n  Optometry. S h o r t l y  a f t e r  the 

l e g i s l a t u r e  a d j o u r n e d ,  t h e  Optometry Board announced p l a n s  

t o  promulgate  a r u l e  t h a t  would make t h e  t n k i n g  o f  me i sure -  

ments needed t o  d e s i g n ,  n s n u f a c t u r e ,  and. dis13ense c o n t z c t  

l e n s e s  t h e  p r a c t i c e  o f  op tomet ry .  With t h e  h e l p  o f  t h e  s k a t e  

medica l  s o c i e t y ,  o p t i c i a n s  succcc2ed'  i n  p o s ' ~ p o n i n g  t h e  pro-  

posed ru lemaking.  

O p t i c i a n s  and p h y s i c i n n s  have  been l e s s  s u c c c s r f u l  L11 

o t h e r  s t a t e s .  In. Ohio,  Eor example, op tomet ry  pcrsuzdeci tllc 

State A t t o r n e y  Geilcral t o  i s s u e  an  o p i n i o n  i n  Janu;i?:y 1 9 7 1  

t h a t  r e a d :  

I t  i s  my o p i n i o n . .  . t h a t  an  o p t i c i a n  o r  o t h e r  l a y  
perso11 l a c k s  t h e  au thor i t .y .  . . t o  1nal:e any d e t e r -  
m i n a t i o n  c o n c e r n i n g  whether  o r  n o t  a p e r s o n  n!ay 
b e  l i t t e d  w i t h  g1.assc.s o r  c o n t a c k  l c n s c s ,  t o  pre- 
s c r i b e  lcnscs  and t o  f i t  g l a s s e s  t o  the e y e s  i n  
any manner o t h e r  t h a n  by frame bend ing ,  and  t o  
a l t e r  o r  i n  any way change t h e  p r e s c r i p t i o n  g i v e n  
by a l i c e n s e d  optometrist o r  p h y s i c i a n .  

L i t i q a t i o n  

Where optometry  h a s  been u n a b l e  t o  l c g i s l a t c  o r  r e g u l a t e  

o p t i c i a n r y  o u t  o f  b u s i n e s s ,  it i n v a r i a b l y  tr ies t o  l i t i g a t e  

it o u t  of b u s i n e s s  by clairniiag t h a t  t h e  o e r v i c c s  o f  an  o p t i -  

c i a n  i n f r i n g e  upon t h e  p r a c t i c e  o f  opton?et ry .  I n  a numbcr 

o f  c a s e s ,  t h i s  c l a i m  has  bcen s u p p o r t e d ,  n o t  on  t h e  b a s i s  o f  
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e v i d e n c e  of  harm b u t  s t r i c t l y  on t h e  m e r i t s  o f  a  s t r a i n e d  

i n t e r p r e t a t i o n  o f  s t a t u t o r y  language c o n t a i n e d  i n  s t a t e  

o p t o m e t r i c  p r a c t i c e  a c t s .  Accordingl-y,  t h e  a b i l i t y  o f  q u a l i -  

f i e d  o p t i c i a n s  t o  d i s p e n s e  c o n t a c t  l e n s e s  on p r e s c r i p t i o n  ' 

from ophthz1111ol.ogists hns  been s e v e r e l y  r e s t r i c t e d  i n  s u c h  

j u r i s d i c t i o n s  a s  l i i s s o u r i  ( S t a t e  o f  Misi:ouri and S t a t e  Eoard 

o f  Optom?trv v .  Dale Cur1:emcn); I l l i n ~ i s  (Peop le  e x  re1 Watson 

v. House o f  V i s i o n ) ;  and Pennsy lvan ia  ( P e n n s y l v a n i a  O p t n a e t r y  --- 

~ s s o c i a t : i o n ,  I n c .  v. F . P .  DiGiovann i ) .  

The l e n g t h s  t o  which optometry  w i l l  go t o  a c h i e v e  i t s  

e n d s  th rough  s t r a i n e d  i n t e r p r e t a t i o n s  o f  s t a t u t o r y  l anguage  
9 

i s  nowhere more c l e a r l y  i l l u s t r a t e d  t h a n  i n  t h e  f o l l o w i n g  

c o l l o q u y  betr:atn S e n a t o r  Glen ~ a r b o r o u ~ h ' s n d  a  fo rmer  P r e s i d e n t  

o f  t h e  American O p t o n e t r i c  A s s o c i a t i o n ,  13. Judd Chapnan, O . D . ,  

a t  lzearings hef o r e  a  U. S . S e n a t e  Subco~nni t t e c  . 
Sens t o r  Y n r b o r o u ~ l l  : -- --- 
ophtl-1al.inal-0qis.t ancl - 
D r .  Ch;inlazn: Y e s  s i  
----. -,-- 
Se~ia-Lor Sla~:borovqh: - -- - - --.- 
posed t o  t i t  s l z . s s e s  

G u t  b o t h  t h 2  op-ko;-,leti-i 
o c u l i s t  a l l  f i t  g l a s s e s  
r .  Tha t  i s  c o r r e c t .  

And -tile o p t i c i a n  i s  no 

D r .  Chapnan: 140, s i r .  B e  i s  n o t  p e r ~ n i t t e d  t o  f i t ;  . - -. - - -- 
h i s  t r a i n i n g  i s  i n  t h e  c r a f t s ,  h i s  t r a i n i n g  i s  n o t  
i n  t h e  q7c i t s e l f .  I t  i s  t h e  o p t i c i a n  who f a h r i -  
cates t h e  m a t e r i a l s  which a r e  u t i l i z e d  t o  c o r r e c t  
t h e  c y e .  
S e n ~ t o r  Yerborouqh: Are t h e  laws o f  a l l  s t a t e s  ads- 
\- __--__-:_ 

q u n t e  t o  p r o h i b i t  t h e  o p t i c i a n  froin f i t - k i n g  g l a s s e s ?  
D r .  I :  Yes, s i r .  I b e l i e v e  t h e y  a r e .  - 

O p t i c i a n s  know t h e  meaning o f  D r .  C1l;ipman's answers  'and r e a d i l y  

ariinit t h a t  f j - t t i n ~  g l a s s e s  ---- i n  t h e  s e n s e  of  d e t e r m i n i n g  what 

l e n s c s  a persol? needs -- i s  n o t  p a r t  o f  t h e i r  p r a c t i c e .  On t h e  

ba s i s  of  b o t h  t h e  laer and g e n e r a l  t h e  o p t i c a l  

howcvcr,  i t  i s  p r e s u m p t i v e ,  c o n f u s i n g  and u n f a i r  t o  s u g g e s t  t h a t  

t h e  o p t i c i a n  does  n o t  and i s  n o t  supposed t o  f i t  g l a s s e s  o r  con- 



t a c t  l e n s e s .  

And i f  t h a t  were n o t  cnouqh -- optomet ry  even  p r e s e n t e d  

t e s t i m o n y  on b e h a l f  o f  an  amendment t o  t h e  D . C .  Optometry law 

i n  1366 t h a t  would have r e q u i r e d  a n  i n d i v i c l u a l  t o  s e c u r e  a w r i t -  

t e n  p r e s c r i p t i o n  from a pllysicic?n o r  an  o p k o m c t r i s t  b e f o r e  an 

optici?.:.. would bc a u k h o r i z e d  t o  r e p l z c c  a brokcn frame! 

Who W i l l  C e n e f i t  from O p t i c i a n s  L i c c n s ~ ~ r c ?  -- 

The l e ~ z 1  r i g h t  o f  o p t i c i a n s  t o  pe r fo rm t h e  f u n c t i o n s  t h a t  
. m 

c o n s t i t u t e  ophtl1zl:nic d i s p e n s i n g  and c o n c o m i ~ t a n t  r e q u i r e m e i ~ t s  

t h a t  i n d i v i d u a l s  m e e t  c e r t a i n  s t a n d a r d s  o f  competence i n  o r d e r  

t o  q u z l i f y  f o r  a  l i c e n s e  a r e  c u r r e n t l y  r e f l e c t e d  i n  t h e  l a w s  o f  

o n l y  20 s t a r e s .  I n  t h e  absence  o f  such s t a t u t o r y  r e c o g n i t i o n ,  

d i s p e n s i n y  op'sicia-ns a r e  p a r k i c u l a r l y  v u l n e r a b l e  t o  undue i n t e r -  

f e r e n c e  and i n f  r ingemcnt  f r o a  op t o n e t r y  and  t o  a l l e q a t i o n s  t h a t  
i 
I 

- - 

"anyoae can  hang o u t  a s h i n g l e  and s e l l  eyeglasses." I n  t h e  ab- 

s e n c e  oC such  s t a t u k o r y  sciL'eguards, 01311 i ;halmalogis  ts may a l s o  be . 
j u s t i T i z b l y  ~:eluctal lC t o  r e l e a s e  t h e i r  p r c s c r i p t i o n s ,  p z , r t i c u l a r l y  

I n  t h e  f a c e  o f  i n c s c a s i n g  p u b l i c  c le l~l i i~ lc is  ? o r  more and b e t t e r  

eycwcar and i n c r e a s i n g  e L f o r t s  by o p t o n e t r y  t o  l i m i t  t h e  terms 

and  c o n d i t i o n s  u.nc1er which u n l i c c n s c d  p e r s o n s  c a n  d i s p e n s e  eye-  

g l a s s e s  and c o n t a c t  l e n s e s ,  t h r e e  g roups  s t a n d  t o  b e n e f i t  f rom t h e  

l i c e n s i n g  o f  d i s p e n s i n g  o p t i c i a n s .  

I n  t h c  f i r s t  place, p c r s o n c  i n  n e ~ d  o f  v i s i o n  correction i n  

30 s t a t e s  and t h e  D i s t r i c t  o f  C o l u m b i a  w i l l  b e  p r o v i d e d  more a s -  

s u r a n c e s  t h a n  p r e s e n t l y  e x i s t  t h a t  t h e  d i s p e n s i n g  o p t i c i a n s  w i l l  II 
be q u a l i f i e d  by t r a i n i n g  and c x p c r i e n c e  t o  f i l l  p r c s c r i p t i o n s  f o r  



I n  t h e  sccond p l a c e ,  o p h t h a l m o l o g i s t s  and o p t o m e t r i s  ts who 
a 

r e l e a s e  t h e i r  p r e s c r i p t i o n s  w i l l  a l s o  be more c o l ~ f i d e n t  t h a t  t h e  

f i n i s h b d  p a i r  o f  e y e g l a s s e s  o r  c o n t a c t  l e n s e s  w i l l  o b t a i n  t h e  p re -  

s c r i b e d  o p t i c a l  c o r r e c t i o n .  
a 

And f i n a l l y ,  q u a l i f i e d  d i s p e n s i n g  o p t i c i z n s  w i l l  be p r o t e c t e d  

from unwar ran ted  i l l t e r f e r c n c e  frorn optometry and undue i n f r i n g e m e n t  

by persol-1s who lac]: t h c  q u a l i f i c a t i o n s  needcd t o  d i s p e n s e  s a f e l y  
@ 

and e f f e c t i v e l y  . 
To i n s u r e  t11z.t oi3t iciar ls  l i c e n s i n g  l e g i s l a t i o n  w i l l  he  I n  t h e  

(3 
best i n t e r e s t s  o f  a l l  concerned ,  t h e  O p t i c i a n s  Assoc ia - t ion  o f  America 

h a s  deve loped  a 14odel. Ophthalmic D i s p e n s i n g  Act  s u i t a b l e  f o r  u s e  

by st-te a s s o c i n t i o n s  tha i -  e l e c t  t o  s e e k  enac tment  of s u c h  l e g i s -  
4 

l a t i o n .  The model a c t  h a s  been d e s i g n e d  i n  such  a  way as t o  mini-  . 
mizc oppositj.011 f r o n  ~ ? i t h i n  o p t i c i ~ ~ n ~ - y  i t s c l i '  and a t  t h e  s a x e  t i m e  

t o  ouei-con-!e t h e  c i r i t ic . i  s i n s  t h z t  a r c  b e i n g  l e v e l e d  a t  o c c u p a t i o n a l  
4 

3.i.censi.ng 12y pu!>llic a n d  pr.i.vz'ic c x g a n i z a t i o n s ,  i n c l u d i n g  t h e  Depar t -  

ment o f  I l e z l t h ,  Cduca"i:ion 2nd N c l f n r c  and t h e  Z'merica11 Medical  

The ob-jc:ci-ivcs of  the Model Bil .1 a r c :  

o t o  obtain lccjal  r c c o g n i  tion f o r  t h e  f u n c t i o ~ ~ s  t h a t  
c o n s t i t u t e  opll i~ha1rn. i~ d ispc?ns ing 

o t o  est;:bl.i.sll natj .onn1 s tandarc ls  o f  compe t c n c c  f o r  
personc; rrllo \ i i . . ; l l  t o  dir;l>cnsc? c y  eg l . a s scs  and c o n t a c t  
l e n s c s  

o t o  r c q u i r c  coli ir.inui ng education as pscconc1ii;ion f o r  
l i c e n s u r e  rcncwal  at p e r i o d i c  i n t e r v a l s  

o t o  i n s u r e  irnl,;irti-,~l a d m i n i s t r a t i o n  o f  t h e  e n a b l i n g  
1 e g i s l a t i . o n  a n d  mjr i in izo  ~xneccsr-;; try interference i n  t h e  
compet i t i -ve  market1)lcice f o r  c o r r c c t i v c  eycwcar.  

Such l c g i s l c ~ t : . i o ~ l  .is t h e  o n l y  way, o r  so t h c  c o u r t s  4 

have bccn t z e l l  i n g  u s ,  t l i d t  t h e  o p t i c j  Jn ' s a b i l i  k;7 t o  pcrfo ln l  t h e  

f u n c t i o n s  t l l a t  const: i . tu ' i i?  o;~h-t!~;:lriiic dispensing czn bc p r o t e c t e d .  

6 
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A P P E N D I X  I 

MEMORANDUM FROM T H E  ARIZONA L E G I S L A T I V E  COUNCIL  

REGARDING COURT C A S E S  RELATED T O  HARM CAUSED BY 

D I S P E N S I N G  O P T I C I A N S  - NOVEMBER 21, 1980 



M E M O  
November 2 1 ,  1980 

TO : Douglas R .  Norton 
Auditor General 

e 
FROM: Arizona Legislative Council 

R E :  Request for Research and Statutory Interpretation (0-80-57) 

tL This is  in response to  a  request submitted on your behalf by Gerald A. 
Silva in a  memo dated November 4 ,  1980. No input was received from the attorney 
general concerning th i s  request. 

FACT SITUATION: 

Q Arizona Revised Statutes  (A.R.S.) section 32-1673 directs  the s t a t e  board 
of dispensing opticians (hereinafter  the board) to  "prescribe and enforce rules 
and regulations . . . which help t o  assure the competency of dispensing 
opticians and prevent conduct on the i r  part  which would tend t o  do harm t o  the 
visual health of the public." 

*( QUESTIONS PRESENTED: 

I .  What sanctions are available to  the board in the case of a  licensee who 
dispenses spectacles of poor qual i ty ,  when the possibi 1 i  ty  of actual "harm t o  the 
visual health of the public" may be limited or nebulous, b u t  the occurrence of 
incompetence and/or unprofessional conduct remains? 

2. What sanctions are available t o  the board in the case of a  1  icensee who 
dispenses contact lenses of poor qual i ty ,  when the poss ib i l i ty  of "harm t o  the 
visual health of the public" i s  more readily apparent? 

@ 3. Has any legal precedent of physical harm from incompetent opticians 
occurred, e i ther  in Arizona or nationwide? If so, what were the circumstances? 

ANSWERS: 

See discussion. 

DISCUSSION: 

1. and 2. The sanctions available to the board in ei ther  of the cases set  
for th above are the same. A . R . S .  section 32-1696 s ta tes  that:  



I t  i s  unlawful: 

9. To f r audu len t ly ,  d i shones t ly ,  i l l e g a l l y  o r  
unprofess ional ly  conduct t h e  p r a c t i c e  of o p t i c a l  dispensing or  
engage in any c0nduc.t i n  such p r a c t i c e  which would tend t o  do harm t o  
the  visual  hea l th  of t h e  public .  

A.R.S. sec t ion  32-1699 provides t h a t :  

When in  the  judgment of the  board any person has engaged in  any 
a c t  or p r a c t i c e  which c o n s t i t u t e s  a  v i o l a t i o n  of t h i s  chapter  or  t h e  
r u l e s ,  r egu la t ions  or  s tandards  promulgated pursuant t o  t h i s  
chapter ,  t h e  board may make app l i ca t ion  t o  t h e  appropr ia te  cour t  f o r  
an order enjo in ing  such a c t s  or  p r a c t i c e s .  In junc t ive  r e l i e f  
pursuant t o  t h i s  sec t ion  i s  in  add i t ion  t o  any o the r  remedy 
prescribed by 1  aw. 

A.R.S. s e c t i o n  32-1684, subsect ion A imposes an a f f i rma t ive  duty upon the  
board t o  i n v e s t i g a t e  t h e  q u a l i f i c a t i o n s  of a  l i c e n s e e  who submits a  renewal 
app l i ca t ion  t o  i t  f o r  approval. In addi t ion  t o  i n j u n c t i v e  r e l i e f ,  A.R.S. sec t ion  
32-1693 provides t h a t :  

A. The board may deny t h e  app l i ca t ion  of any person who f a i l s  

c t o  meet t h e  q u a l i f i c a t i o n s  prescribed by t h i s  chapter  o r  the  r u l e s  
and regu la t ions  adopted by the  board, and may suspend o r  revoke the  
l i cense  of any person who v i o l a t e s  any provision of t h i s  chapter  o r  
the  ru le s  and regu la t ions  of the  board. 

In a l l  cases ,  t h e  degree of po ten t i a l  harm t o  t h e  v isual  hea l th  of the  
publ ic  wi l l  be a  r e l evan t  f a c t o r  which should be considered by the  board in 
determining what, i f  any, sanct ions  should be imposed aga ins t  a  l icensee .  P lease  
note,  however, t h a t  under A.R.S. sec t ion  32-1696, paragraph 9, i t  i s  unlawful t o  
e i t h e r  "unprofess ional ly  conduct t h e  p r a c t i c e  of o p t i c a l  dispensing or  engage in -- 

any conduct in such p r a c t i c e  which would tend t o  do harm t o  the  v i s u z  hea l th  of 
t h e  publ ic ."  (Emphasis added.) Therefore,  although t h e  actual  harm by a  
l i censee  t o  the v isual  hea l th  of the  publ ic  rnay be minimal or  nebulous, i f  the 
l i censee  i s  not q u a l i f i e d  t o  engage in the  p r a c t i c e  of o p t i c a l  dispensing or  i f  
the  l i censee  i s  engaging in  unprofessional  conduct,  t he  board may take 
appropr ia te  ac t ions  t o  c a r r y  out  the  provis ions  of A.R.S. T i t l e  32, chapter  
15.1. 

3. This o f f i c e  could not l o c a t e  any cases  in  which a  cour t  was presented 
y i t h  ques t ions  regarding the  competency of an o p t i c i a n  or a  cause of ac t ion  by a  
person a l legedly  tiar~ned by the  conduct of an o p t i c i a n .  

The cour ts  have s t a t e d  t h a t :  

1. The same r u l e s  t h a t  govern the  duty and l i a b i l i t y  of 
physicians and surgeons in t h e  performance of profess ional  se rv ices  
a r e  appl icable  t o  p r a c t i t i o n e r s  of the  kindred branches of the  



healing profession, such as dentists, and, likewise, are applicable 
to practitioners such as drugless healers, oculists, and 
manipulators of X-ray machines and other machines or devices. 

The general rule, frequently expressed with a qua1 if ication 
with respect to the locality of practice, . . . is that a physician 
or surgeon is required, and is only required, to possess and exercise 
the degree of skill.and learning ordinarily possessed and exercised, 
under similar circunstances, by the members of his profession in 
good standing, and to use ordinary and reasonable care and 
diligence, and his best judgment, in the application to his skill to 
the case. 70 C.J.S. Physicians and Surgeons section 41 (1955). 

The above rules would probably be applied by the courts of this state if they 
a were presented with questions regarding the competency of an optician or a cause 

of action by a person allegedly harmed by the conduct of an optician. 

CONCLUSION: 

The sanctions available to the board in either the case of a licensee who 
dispenses spectacles of poor quality and who is incompetent or engaging in 
unprofessional conduct or who dispenses contact lenses of poor quality include 
injunctive relief, denial of a renewal application for a license and suspension 
or revocation of the license of the dispensing optician. 

Although no cases were found in which a court was presented with questions 

@ ( regarding the competency of an optician or a claim by a person allegedly harmed 
by the conduct of an optician, a court of this state could be reasonably expected 
to apply the general rules governing the duty and liability of health 
practitioners in the performance of professional services to dispensing 
opticians. 

b cc: Gerald A. Silva 
Performance Audit Manager 



APPENDIX I1 

ARIZONA STATUTES REGARDING DISPENSING OPTICIANRY 



CHAPTER 15.1 

DISPENSING OPTICIANS 

AIITICLE 1. ADXIINISTIZATION 
Sec. 

32-1671. Definitions. 
32-1672. Board of dispensing opticiaris; members; qualif icat ions;  terms.  
32-1673. Rule-making power of board. 
32-1671. Records. 

ARTICLE 2. LICENSIXG 

32-1681. License required ; issuance by board. 
32-1682. Applications fo r  l icense;  original and renewal.  
32-1683. Qualifications of applicants.  
321684.  Issuance and renewal of licenses. 
32-1685. Fees  to  accompany applications. 
32-1686. Board of dispensing opticians fund.  

ARTICLE 3. REGULATION 

Exemptions of persons, apprentices and  sales. 
Hear ings  ; record of proceedings ; witnesses. 
Denial, suspension and  revocation of license. 
Notice of action;  request  fo r  hea r ing ;  practice pending appeal. 
Judicial  review of decision of boa rd ;  tr ial  de novo; appeal  to 

supreme court. 
Unlawful acts .  
Violations ; penalty. 
Prosecution of viol a t '  lons. 

Chapter 15.1 was added b y  Lazos 1956, CIL. 32, $ 1 ,  effec- 
tive Aug. 1, 1956. 

Tormination under Sunset L a w  

7'hc xlutc: 0otrt.d of disl~e,txir~!, optic.ier~t.u xhrlll tr.r,ttiti;llc on .July 1 ,  
l!/X2, 111r1~~x.u cot1 f ilrrcc*c[. Xvr $$ I, l-'.',l(iL cfxd 41-2377. 

7'illc~ .I.!, Clrerl~to 15.1, rc,lclti,r!/ to  dixpcvrsi,r!l op l i c i c l l~~  i~ rcpccrled 
on .111)111clr!l 1, I.9X.i. Sr:c f 41-2J70. 

1. " i \~ t l t rc~r~t ic .~  t l i s l ) r r rs i r~~ o p t i c i ; ~ ~ ~ "  I I I ( ' ~ ~ I I S  11 1terso11 C I I R : I C ' C ~  ill thr. 
strrtiy of ol)tic;tl ( l isl t( lr~si~~j:  I I I M ~ C I .  t11v iclstrtlctiol~ n11(1 d i r t c t  s t ~ ~ ) ~ r v i ~ i o c l  of 
;I t l i s l r c~~~s i r~g  optic.i;tr~, i)llysici;tr~ or. ol~tornetrist  licel~sc~tl i l l  th is  stritt.. 

2. "ricr :1ltl)rc11tic~rshi11 yc:lr" I I I ~ ~ I ~ I S  n progrtlm of sttldy a110 service. ttn 
:III :~l)l~rc~ltic't '  t l i s l~ t~~~s i r rg  ollticir~rl fo r  11 ti1110 ~ler iod  of ut  least  two ttloli~t1lld 



5. " I ) i s~ ) ( !~~s i r~g  ol)tici;inl' III~::IIIS :illy l ) ( L r s o ~ ~ ,  ( \ x ( ~ y ) t  :IS l )ro~i(I(vl  in S :<2-1(;!)1, 
\vl~o tlispc~nses I(~~lsc!s, cont:~ct Irr~sc~s,  f r ; ~ n ~ o s ,  :~rtifici:ll ryvs, ol~tic:il cl(~vic~cs. 
:11)1)1!1.t1'rt:kr1ccs t,l)c,rcto o r  1):lrts tIlc.l.c'of to tl~c! i~~tcxr~tl(~tl  :vc;lrcr o t ~  \\.ritton 
prescription f r o n ~  :L d r ~ l y  licrnsc!tl physici;l11 o r  o{)to~~~cbtrisl ,  : I I I ~  i l l  : I ( . ( . o ~ I ~ -  

:Incc with sue11 ~ ) r c~sc r ip t io l~  i~~tclrprcbts, Ino;isllrcbs, :l(l;lpts, f i t s  o r  : ~ ( l j ~ ~ s t s  
the  S:IIIIC f o r  the  ;lid o r  corrcbctiol~ of visu:~l o r  oc111i1r : L ~ I O I I I ; I ~ ~ ( ~ S  of t l l ~  1111- 
in:lrl (!ye o r  t l~~p l i c ;~ l c s ,  ropl:lccs, ~.c'protl~~c*c's o r  rcy)c':~ts tl1c8 S ~ I I I I ( ~  \vitllont 
prescription \ \ .II~II tllc:rc! is  no cl~:~ngtr in rcfr:~rtivc, v:~l~lc>. 

8. "l'crson" I ~ P : I I I Y  a r ~ a t ~ ~ r : ~ l  ~)(>rson.  As :~n~c%ntlctl T.:lws 19751, ('11. 201, 
5 1, eff. Nay  2, 1979. 

1,an.s 1979. ch. 201. 11 provides: 
 sotw withstand in^ the provisions of 

this act. thc legislature intends that if 
the provisions of title 41, chapter 20 [ B  
41-2351 et  seq.]. Arizona Revised Stat-  
utes, operate to terminate any agency. 
any provisions regarlling powers. duties. 
functions or personnel addell or amend- 
ed by this act  terminate on the (late of 
termination of the particular agency." 

Cross References 
Apprentice dispensing optician. 

1~:zernpt persons. see B 32-1691. 
Qualifications for license, see B 

1GX9. 
Temporary license. see 1 36-1681. 
Iinlawful acts. see 6 32-1696. 

5 32-1672. Board of dispensing optlclans; members; quallficatlons; te rms 

A. There  shal l  IK  a st:lte 1)o;lrd of dispcnsir~g optic.i:~r~s which shall  consist 
of seven melnbers ;~pl)oirltcd by tllr governor. F iv r  ~ncrnl)rrs of t h r  I)o:ird 
shall  be licensees i r ~  good stallding ~ ~ r l t l t ~ r  th is  ch;lptrr. l'n70 n1elrlt)ers 
of t he  board shal l  he lay  persons. 

B. E;ich rnember shall  srrvc. fo r  ;I tcrrn of five. ytvirs  spiring or1 thP f i r s t  
day  in Jilnrl:~ry of the  ;~l)prol)riate yenr. 

C. The  board slinll elect from nmonc i t s  1nern1)ershil) a ch:tirmnn :111d sl lCf1 

otlier o f f i c ~ r s  :IS it tl(bc1rns nc.cess:lry, who s11:1ll hold their  offices A t  thp 
p l e a s ~ ~ r e  of the  bo:~rtl. 

D. AIcml)ers of tile I)o:~rtl nr(! tbligil)lc to rrcsc!ive con~l)ens:~tion a s  deter- 
rninetl l )ursr l ; l~~t  to $ 38-(ill. As amcndetl I,:i\vs 1979. Ch. 201, $ 2, eff.  hInY 
2, 1979. 

For legislative intent r c~a rd ing  tertni- terms of t h e  two members who are lay 
nntion of I~rovisions added or amenciecl Persons are: 
t)y 1,aw.s 1~79.  ch. 201,  see note following "1. a l e  term ending on the first (lay 
5 32-1671. in Janr~ary  1983. 

1,aws 1373. ch. 201. 9 10 provi~les: "2. ~ n e ' t e r n i  ending on the first (lay 
in January 1984.  

"Not\\rittistnr~di~ig the provisions of I a c ~ h e  pove;nor sllall make all sullse- 
32-1672. Arizon:~ I<evisecl St:~tutcs, a s  rluent appointments a s  prescribe() bY 
iimen~le(l I I Y  g 2 of t h i s  act, the initial law." 

5 32 - 1673. Rule-maliing power of board 

The board shall prescribe and enforce rules and regulations, not  in  
(:onflict with t he  laws of this  s ta te ,  necessary o r  advisable t o  carry 
o u t  the  provisio~is of this  chapter,  and which help to  assure t he  com- 
1)etency of dispensing opticians and prevent conduct on their  part 
ivhicll would tend to do harm to  t he  visu:il health of t he  public. 

Notcs o f  Dcclslons 

I .  l r l  gcricral 

\Vlii'rc It>cisl:rl~~rc' I I ~  c~n:lc~tnlc'nt of f 
:{?-lf;Yi ( l ( ~ : ~ l i r ~ ~  \vil11 (*ol~(Iitions I I I I ( I P ~  
i v i ~ i i ~ l ~  I ~ I . ( ' I I < ~ S  \v('r(> lo  I)(, is<111~r1 Ity' 
llo:~rtl c ~ f  t l i .~ l )c~r~si~ig  optici:~~~.:  ~ ) r ~ ~ $ c r i l ) c ~ ( I  
r . t , rr :~ir~ c'zl~c'ri~~ncy~ w11ic.h r~~ iq l l t  wc~ll rc- 
511lt i l l  : I I I  : ~ t . ~ l ~ ~ i s ~ t i o n  ol' 1111' 11linir1llllll 
l ) : ~ < i ( ~  q l < i l l <  I I C ~ ~ T X < : I ~ ~  for 111)ti(*;kl ilis-, 
~,~sn.irlc \vitltoi~t tht. :rtltlitior~;~l rc,tlr~irr- 

Inorlt o f  1i:~ssing sorncl c~s:rn~inntion on 
such s ~ ~ l ~ j o c t s  :it SIIC-11 I I ( S ~ C C I I ~ : I ~ ?  :IS thv 
11o:trtl r~~ ic l r t  c.111)osc' lo tl('sigr~:~tc', rule of 
1Io:~rrl st'tting fort11 such ;~cltliliou:~l re- 
~ l ~ r i r c ~ n ~ c ~ n t s  \\-:IS void silirtt it cntcrtvi the  
I('cisl:~tivc fic'ltl. St:rte Itd. of 1)iqpons- 
 in^ 01)ti1~i:ilis v. (:;~rl) 11!1.7!)) S5 -1riz. 35, 
:{:I0 1'.2(1 %If;. 



S 32- 1674. Itecords 
The board shall lceep readily available for  inspection a record of all 

applications for  licenses, including a record a s  to whether n license or 
renewal license has been issued, and, if revoked or  suspended, t he  
date of filing the  order of revocation o r  suspension. It shall main- 
tain a list of all persons who have had a license revoked o r  suspended, 
and .may keep a written record of all complaints filed against licen- 
sees. Each license issued shall be indicated by the serial number 
thereof and by t h e  name and address of t he  licensee. The  records 
shall be public records open to  inspection. 
Added Laws 1956, Ch. 32, $ 1. 

For  tc'r111itlntio7i t ( ? ~ d r r  S~rtrxc~t I,rr~o, xvc, italic note prrcedi71{/ $ 32-1671. 

9 32-1681. License required; issuance by board; temporary apprentice 
license 

A. So i'rbrsol! sl1:111 l~r;~cticc. ; ~ s  ;I tlispc~lsillg opticinrl irl this s t i ~ t e  withollt 
I l :~v i r l~  :I v;~litl ;irltl sl~l~<istir~:: l icc~r~sc~ issltrtl ~~r l t l e r  t t ~ p  ~ ) rov i s io~ l s  of  t h i s  
ctl l l~tt t~r.  

C. AII :~p;rrrr~ticc~ d i s l t t ~ ~ ~ s i r ~ ~  o l ~ t i ( . i ; ~ ~ ~  r~gis t t~r(*t l  ibtlrsllnnt t o  this ch:ir)tt!r 
I 1 to I o r  fo r  I t ~ o r ; ~ y  i r .  If the 110i1rtl is stltisfitbd 
that  t l ~ v  :~l ) l ) l ic ' ;~~~t .  lrlc~c,ts t h r  r c v l ~ ~ i r c ~ t r ~ c ~ ~ ~ t s  c~st;t\~lishvtl 11y tllc I)o:rrtl, tllo 
Iro:t~.tl rlr;hy jssr~c. ;I to111l10r:try I ~ c ( ~ I I s ( ~ .  A tc*l~ll)or:~ry li(.olls(' SO iss11('11 sllnll 
tlsl)il.r : ~ t  thtr ti111(3 of th(1 I I I ' S ~ ,  P S : L I I I ~ I I : I ~ ~ ~ I I  s t ~ r ( ' ( \ t ~ d i ~ ~ g  the tl:~t(t of issllnrl(.r 
of tl~c! liccsnse. A tc'11111or:u.g licrrlstt 111i1y 11ot I)(' t~xtf'tld('~l or ~ c I I ( \ \ ~ ( Y \ .  AS 
a1111~11tlrtl I,;iws 1979, ('11. 201, 4 3, vff .  .\1;1y 2, 1!)7!). 

F o r  ler.islntive in t en t  r e p a r l l i n ~  t e rmi -  Cross References  
na t ion  of provisions atitlet\ o r  amencletl Apprentice dispensing opt ic ian.  
by I,a\\'s 197!1, ch. 201. see  note  fol lu~vinl :  1)efinition. s e e  4 33-1671. 
$ 32-3671. 1-:xempt persons. see $ 32-1691. 
1979 Reviser 's Note: qua l i f i cn t ions  for  license. s e e  $ 32- 

1'ursu:~nt  to  au thor i ty  of sect ion 41- 1683. 
l J l J 4 . 1 1 2 ,  the  worcls "; t empora ry  a p -  1Jnlawful act*. s ee  5 32-1696. 
prent ice  license" were  ;~clclecl to  t h e  
h r a ~ l ~ n y :  of th i s  section. 

5 32-1682. Applications fo r  license; orlglnal and renewal; reglstratlon of 
apprentice 

A. Ally j~c'rsol~ tlcsil.il~g to ol)t:lil~ :I liccbt~se to I)(. n t l i s l~e~ l s i l~g  ol)tic'i:lrl sl1:lll 
r~l:tk(. a n  orifiir~;ll ;~[~l) l ic :~t ion to  the Itonrd tillon fornls ~)rt>scril)c~tl by it, 
sc\ttil~r: forth ~c'rificcl illfortnation to assist thi? l )o ;~rd  ill tllt' tl(~tc~rlrlirlt1tior1 
of the  i ~ l ~ l ~ l i c : ~ r ~ t ' s  i ~ l ~ i l i t y  to lnclcbt the r ec l r~ i r c~r r~c~~t s  of this chtiptc'r ;11lt1 tht' 
r ~ ~ l t ~ s  ;III(I  r e x ~ ~ l ; ~ t i o ~ ~ s  : ~ t I n l ~ t t ~ l  1)s tlic l)o:~r(l. 

B. A11y 1)ersoIl dt'sirirlg to soc.Ilrt* a r rncw;~l  of ;I lic.csr~sc to 11c n clis;)cnsirlz 
o1)ticiarl s11;111 I I I : I ~ ; ~  ;I rellc%\~:~l ;~plllirntiorl to tht: I)oarcl o:lch r c n r  I I ~ I O I I  for11.q 
~~rc~scr i l )c~t l  I)y it, scktt i~~g fort11 ytrifirct it~forllliltiotl to f ~ s s i ~ t  the  1)ollrd i': 
t lr tcr~l~il~in::  t h a t  the, ; ~ l q ~ l i c : ~ r ~ t  is riot it1 tlthfnl~lt of o r  in viol:~tion of t l le 
j)rovi.;iol~s of this c l ~ t ~ l ~ t r ~ r  i111tl tltc. r r~les  nt~tl  rog i~ l ;~ t io r~s  ;1tlo11tttl hy the  t)o:t~d. 
i111(1 r o n t i ~ l ~ ~ ( ~ s  to 111ct't the r c * t l ~ ~ i r i ~ ~ ~ ~ r r l t s  of this ch;tl)tc~r. 



C. '~ ' I IP  l)o:~r(l sl~:ill l~:ivc> t 1 1 ~  rix11t to rv(ii~ir(: fro111 1\11 I I I ) ~ ) ~ ~ ~ I I I I ~ S  :111S 
;i~itlitiot~:il i~ r fo r r~ r ;~ t io t~  \vl~ic.l~ i l l  its j11tlg111(,11t I I I ; I ~  I)( '  ~~(~(~os' : iry tO :lssist tll(' 
I IO: I I~ I I  i t 1  tlc4c$r111i11i11g \vl~(btl~(>r t11(& : ~ ~ ~ ~ ) l i ( ~ : i ~ ~ t ,  is c ~ ~ ~ t i t l t ~ ( i  to thv Ii~C'flsc. 

D. ' ~ l i c ~  l)o:~r(l  sl1:11I give, :i w~, i t . t~bt~  :111(l l~r:~ctic:il ( ~ s : ~ ~ ~ ~ i ~ ~ : i t i o ~ t  to  :ill :~f ) [ ) l i -  
c : ~ ~ ~ t s .  ( L S C ( ~ ~ ) ~  for :~ l ) l ) l icar~ts  \VIIO clil:~lify I)y rtbc.il)ro(.ity a s  [)rovi(I(~I ill S :C- 
l(iS:{, ~ ~ : I I ' : I X ~ : I ~ ) ~ I  ti, s i ~ I ~ ( l i v i s i o ~ ~  (:I), to  :issist. it if1 (I(*tc~~rttil)il)g \ v ~ l ( ~ t l ~ ( ~ r  :I11 

:~[>l)lic':i~it. 11:;s : I ( ' I ~ I I ~ I . ( ~ ( ~  t l l ~  I I I ~ I I ~ I I I I I I I I  1):tsic skills rcvl~~it.('(J for oi)tir:ll ilis- 
1)(>1tsi11~. 'I'lie l~o:irql I I I : I ~  l)r(~s<!ril)c~ x11r11 r~:iso~~:iI)l(* r t ~ l c s  :ir l(I  rvgi~l:~tio1ls 
r t* l :~ t i t~g to  tl~tk ( , X ; I I I I ~ I I : I ~ ~ O I I  of : ~ ~ ~ ~ i l i c : i ~ ~ t s  :IS r11:1y I I O  ~l(~e~1llt~d r l ~ c ~ ~ s s : l r y  fo r  
t 1 1 ~  I ) ~ * ~ ~ O I ' ~ I I : I I I ~ ( ~  of i ts  (111tit~s. 

E. 'rlw i ) o ; ~ r ~ l  s11:~ll re(111iro t11;1t :illy ~ C ~ ~ S O I I  (I(!sirifig to  work :IS f i r 1  :ip~)rerl- 
tif,cb t l i s [ ) c>~ l s i~~c  o l ) t ic . i :~~~ o l ) t : ~ i ~ ~  :\ cctrtific.:i[cb o f  rcpistr:itioll. 'rhc: pc,rsotl 
sl1:1ll III:I~;(I : I I I  .origi~~:iI : i ~ ~ ~ ~ l i ( ~ : ~ t i o r ~  to tit(, I)o:~r(l I I I ) O I I  fOr11ls ~1rC~sCrit)O~~ 11s 
it. ' ~ Y I I ,  ; i [ ) ~ ) r ( ~ ~ ) t i c ~ ~ s l ~ i l )  s11:ill IN: ( I ( W I I I ( Y ~  to ( s o ~ ~ ~ ~ ~ ~ ( ~ r ~ ~ * c l  011 tilo ( I : L ~ I \  of :Ill- 
I i : t i o ~ .  1(11(* :il)l~lic:ttion sh ;~ l l  st:itc' ~vl~c'tll(hr tho :il~l)lit4:1nt is Ilc.gin!li~!g 
l~ l l l~~l~lyl l l ,~ l l r  :llt(l, if IlOt, till> <l;ltv ~ ~ l l ~ ~ ~ l o ~ l l l ~ ~ l l t  I~(~gtl11 for tll? [ l l l r~ )os (~  of 01)- 
t ; i i ~ g  ; t i  r i  'I'llc. ;~l)l)lic.;i?io~~ s11:tlI ir~tlic:itc- tllv rl:unch of 1!1(, 
;~l)l) l ic*:~r~t 's  c,r~~y)loyor :u~tl \vl~t>tl~(br t11(' (srt~l)loy(br i s  :I (Iirly I~C(,IIS(*(I r)l~ysi(~iilll. 
ol)to~i~(btrist  o r  dis1)(,11si11g o1)tici:i11. 'I'IIV : ~ ~ ) ~ ) l i ( * : ~ t i o ~ t  s11;1il I)? (8(!rtifi(i(l i)y 
tllcb t,~nl)lt)yc~r : k 1 1 ( 1  Ill(! :il)l>lie:int. A f ( ~ !  fo r  ro:istr:~tio~) s11;1ll not I)(' rv- 
i d  ' I ' I I ( ~  11cl:il.tl. I I [ ) ( I I I  rc,c.c'il)t. of thc. ;~[)[)lic*:ltion, sh:ill issirc! :I ccrtific.:itts 
of rc*xistr;itiolr villitl ;kt tilt, cst:ll~lisl~lr~crlt of tht: crlll)!oyc'r. AS :llucbll~~t'tl 
1,:itvs 1!)7!1, (:I). 201, 9 4, o f f .  J l : ~ y  2 ,  1!)7!). 

Fur legislntive intent r ~ p a r t l i n ~  termi- Cross References 
ri;ition of yro\,isions aclcled 0 1 .  ri~t~andetl hyprentice (lispensinp "ptician. 
by I,.i\vs 1979. rll. t'lll, see note foilo\vin~ Ilefinition. see 3 32-1671. 
9 32-1t;iI. k:xelnpt persons. see 4 31-1691. 
1979 Rev~ser's Note: Qu;ilifications for  license, see S 3:- 

I'lirsuunt to  :~uthorily o f  section 41- 16h3. 
13114.11.'. tlrr nortl.3 " '  registrntion of ap- Temporary license. see 5 361681. 
~ ~ r c n t ~ c r "  n.txrr aaitlitt to the l~facling of l'nlawful acts. see 5 32-1696. 
t h i s  s e c t ~ o ~ > .  1;nl;iwful acts, see S 32-16.96. 

1 32-1683. Quallficatlons of applicants 

,\I[  n1)l)lic:l1it f o l  :I licrllrso iss~~cbcl I I I I I ~ C ~ I .  tliis (* l~:~l ) ter  sII:III: 
1. I3e :I ci t ixe i~  o f  the  I'r~itcd St:~tcs o r  11:1v(. cl('c.l:~~.ctti l ~ i s  i n t o ~ ~ t i o r ~  of 

Ilc'col~~it~g n citizen ill accord:u~cc \v i t l~  I : I \ ~ .  
3. Re  of good 1nor;il character.  
. Not 11:ivc. I)ecr~ conricttvl of ;I rri111c1 ilivolvir~g r~ lo r ;~ l  ti~rl~itrrtlc.. 
4. Not hc :I forlner licc?r~soc! 1111tlcr this cal~;tl)tchr ~vl~osch l i rc~~~scl  w;is SIIS- 

r~c*rtd(~tl o r  rcvokerl : L I I ~  trot s i ~ l ~ s c v l r ~ c ~ ~ ~ t l g  ~ .c i i~~st :~ tc t l .  
5. J<u :I l ~ i g l ~  scllool pr;itlu;~tc~ or. t 1 1 ~  c.cliliv:~l(~rrt ;IS ~)l.c~sc~ril)c~tl I)y rilltbs 

of the  I)o:~rtl. 
6. I~:st :~l~lisl~ tIl;~t, I IP  11:~s tlw rcvl~~ir ( ,~ l  t t l r l ~ ~ ~ i ( . : ~ l  sl<ill FIII(I t r : ~ i r ~ i r ~ g  

l~e!c~ss:iry fo r  I ic(?~isir~g 11s :illy o1lt1 of t l ~ ( ,  folIi)\viri: III~!:IIIS: 

(:\I St11)111it c!vi(iericc of l ~ : ~ v i r ~ g  ;I viiIi(1 ;III(I  s ~ ~ l ) s i s t i t ~ g  l ic( ,~~sc> i11 good 
st:~rltliltg fro111 i~lrotller state. wlriclr l i c (~ r~s r s  t l i s l ) c ~ ~ ~ s i ~ ~ g  ol)tici:ills or ol)l~tl i :~l-  
Illit: cl ispc~t~sc~~s.  :111d \\'hose r ( y ~ ~ i r ( ! ~ r ~ o t ~ t s  : ~ t  thv ti111t1 of t h ~  ~ S S I ~ : ~ I I C C  of the  
licacx~lso \vc1r1> :it Icilst s i~ l ) s t :~~~ t i : i l l y  c.cli~iv:il(>r~t to tllc. r r c l i ~ i r t ~ n ~ ( > ~ ~ t s  of th is  
c11:ipter. 

(I)) S i l l ) l~~ i t  (~\'i(lc!~~('(! of I I : L V ~ I I ~  sf>~.v(~tI : I ~ ) [ I I . ( ~ I I ~ ~ C ( ' S ~ I ~ O  i l l  opti(*>~l I ~ ~ S I ) O I I S ~ I I :  

f o r  tllrcv! of t l ~ r  s i s  ye;it.s rlc.st 1)rior to the  tl:~tcl of :il)[)lic:atio~~. I I I I I I P ~  
tlrt? tlir,c~-t s ~ ~ l ) o r v i s i o t ~  of ;I clispc~ltsin:: o p t i c i : ~ ~ ~  lic*rnsctl 1111tlc!r th is  cIi:111to1. 
o r  i L  ~~ l~ys i c i iun  o r  optoll~citrist licc.~~sc~tl 1111(1(,r tlw 1:11vs of  th is  s t : l t ~ ,  t h ~  : I ~ L  

~) rc l~t icrshi l )  to hiivc iltcl~~tlt.tl :111 l)rir~cip:~l ~ ~ l ~ ; ~ s c . s  of o11tic:il t I i s l ) c ~ ~ s i ~ ~ g  : I I I ~  

to l1:1vc ~ . ( ~ s ~ ~ l t c ~ l  i l l  tll(1 i ~ l ) r ) l i c : ~ ~ ~ t ' s  I~:lvir~g :~c(li~ir(\( l  t I i ~  I I I ~ I I ~ I I I ~ I I I I  I ) : I s~c  slcills 
r(:(~t~ircvl for o1)ti<+:11 (Iis1)t~1isi11~. 'I'flt, l)o:~r(i I I I : I ~  :lc'~6*[1t :I I I I : I X ~ I I I I I I I I  of OIIV 

t l ~ o ~ ~ s : ~ n t l  I~olrrs of r~ltc~r~l~:~ti!.c~ ol)lic:~l I :~l)or:~tory c~sl)t~ric~r~cc! to\v:irtl s:itisfy- 
irlg thc :il)l)~.c!r~lic~rsl~il) r c ~ r l ~ l i ~ . c ~ t n c ~ ~ ~ t s  if s l ~ c ~ l ~  cs l~tb~. ic~~c*c lrlccts th61 stnntl:irtls 
c'St:iblisl~cvl 1)s tho 1)o:irtl. 

(c) Si11)li)it ( ~ ~ ~ ( I P I I c c  of p r : ~ ~ l ~ ~ : ~ t i o r ~  fro111 :I se11001 of optir:~I ( I~SI I ( ' I IS~ I IC '  
\vI~icll 11r(~s(~11tly 111r~ts t l ~ v  s t : ~ i ~ ~ I : i r ~ l s  V ( > I I I I ~ I ~ \ ( I  for :11)1)rov:11 l)y a ~t:ttior~:~Ily 
~ ( 3 c ' o ~ ~ ~ i z c ~ t l  I)o(ly OII o l~ t . i c in~~ry  :~cc't.c,tlit:~tio~~ :is tl(~tc.r.rt~i~~ctl l)y tlrc 1,o:irtl. 
111 :i(I(litiot~, the  :~[)[)Iic':~tiL I I I I I S ~  II:I\Y, s ( ~ 1 ~ . ( ~ 0  . ; i l l  : ~ l ) ~ ) r c ~ t ~ t i ( ~ ( ~ s l ~ i l ~  ill o1)tic:il 
c l i s l~cl~s i r~p of tllc I~ilitl : I I I I ~  c.l1:11.:1ctc.r set fort11 i l l  s l~i)t l ivisiol~ (1)) o f  this 
I):~l':igr;i])lr for O I I P  of s i s  ).c,:~rs ilrzt 11rior to t l ~ r  tlntcs of al)l)lic:itioll. 

( ( 1 )  Slll1111it ( ~ v i ~ l ( ~ ~ ~ ( ~ ( ~  of h:ivil~:: I ) I Y ~ I I  (111~':ig(~tI :IS :I ( l isl~orisi t~g o l ) t i ( ' i : ~ ~ ~  o r  
11:1vi11g s(~rv(~11 :IS : I I I  :1111)1x~11tirc~ to :I (lis1)1,11si11g ol ) t ic i : i~~,  21 l v l ~ y s i c i ; ~ ~ ~  o r  :Ill 

o ~ ) t o t ~ ~ ( ~ t ~ ~ i s t  in ;I I I O I I I ~ ( . ( * I I S ~ I I ~  s t : ~ t ( ~  for fi~.(b of  t11(, st>r(>r~ ytX:trs r~ebst. j)riOr 
to tI1t1 tl:ttrb of :~l)[~lic.;ctior~, s~:c.l~ 1~rtg;lC(~r1tt~ttt 01. :1l)l)1.(>11tic1\shi1) to II:IY(- ill- 
c~l~rtloti : ) I 1  pr.i~~c.il,;~l 1111:1.ws of ol)t ic:~l  t l isl)ct~~si~~::  :111tl to 11:tvc. rc.s~:ltc~tl i l l  

tilt, :i~)plic.:~lit's I I : I V ~ I I K  : ~ ( . ( l ~ ~ i r ( ~ ~ l  t 1 1 ( ~  I I I ~ I I ~ I I I I I I I I  I):tsi(. ski118 r('(li~i~.(\(l for  01)- 
ti(,:tl t l i i ~ ~ . b c ~ s i ~ ~ c .  As :IIIII\II(I(YI I.:i\vs,l!~i!~, ('11. 201, 3 5. tiff. Slity 2 ,  I!l79. 
%'or Ir~islutive intent recnrclinc t ~ r r n i -  I*:xe~npt perso11s. see Y 32-1691. 

nation of prov~sions :I(III<:<I <!r u~~~er? , l<$~ l  ,, I P I I I J I O ~ R ~ ~  lictanse. see 9 36-1681. 
11.v [.an's I!i7!1, clr. 2 l ) l ,  see t~ole  t~~llo\vinc I'nla\rful :~cts,  see 1 32-l6:IF. 
5 32-11i71. 
Cross References L a w  Review Commen ta r i e s  

. \ l ~ ( l r . r ~ r l l l ~ ~ r ~  c!~sy,e~,.;ing r,[,tl,.i;tn, Ilr3ltlrnt alirris c~mpl~?nlent  r i ~ h t s .  
l l ~ ~ l ~ ~ i ~ t i ~ ~ n ,  see 4 22-Iti7l. I9 .\rlz.lA\v K r v .  4113 (1377). 



f 32-1684. Issuance and renewal of licenses 

A. \\'itIlitl :I I ~ I ~ : I S ~ I I : I I I I I ~  titllt, ; ~ f t v r  tlrt* r t~ t e t~ i ]~ t  of 1111 orIgir1:11 : I ~ I ~ I ~ ~ ~ ~ : I ~ ~ o I I  

( 1 1 .  I X ~ I I ( ~ \ V : I I  :1~1~11i~~:rtio11. t t ~ g t ~ t l ~ ~ r  \v i t l~  t11v f t ~ !  ~ I ~ I I I ~ I ~ ~ ~ I I  11y 3 :Y?-I(;S>. tlttb 
I)II:II.II s11:rlI i ~ r v t ~ , ~ t i ~ : ~ t ~ ~  th(1 1~11;11ifi1~:1tio11s of t111, ;1]11)Iit~rt1t ; I~ I I I ,  if Ill(* ; I [ ) -  

11lic.:111t I I I I Y ~ ~ S  illc' c l~~ :~ l i f i c ' ;~ t io t~s  of tllis c11:11)tt~r :1trf1 1111' r1111.s 111111 I . I ~ K I I ~ ; I -  
i s  r o t  I I l 1 : 1 1 ,  1 ~ o : t c l  S I : I  : ~ o v  I i i t i o  I f  
t 1 1 1 ~  r~~~ l~ l i c< : i t i o~ r  is : ~ ~ l ) ~ ' t r v t ~ t l ,  t l i c .  lic.cht~~c. sI1:111 111s iss~lt*tl to tlit. ;~y~l~lic-;rtrt. I f  
tIrfib : r ~ ~ ~ ~ I i c ; ~ t i t ~ r r  is ~ I ~ s : I ~ I ~ I ~ I I v I ~ I ~ ,  ill(> :1[11)Iic:r11t sl1;111 111, 11otifi1~1 a s  [)rovitIt*~l 
i l l  3 :I?-lIi!l4, srtl)sc~c.tiotl A. 

B. 1'11ot1 :~lr[llic~:~tiolr, :~c.c'otnl)nrtic.tl 1)s thth f t c  rct11rirc.tl 113. 5 :I2-1(;ST,, 
t l r c ,  11o;rrtl sh :~l l  isstttb : I I I  origi11:il lic~c~risc~ to t*:r( .I~ 11c.rso11 ;rc.tivt.ly r ~ ~ g ; ~ g c ~ t l  11s 
:I r l i s l ~ c ~ ~ ~ s i ~ t r :  ol)tii,i;tr~ i l l  t l ~ i s  st:rtts for  0 1 1 ~ ~  ycBnr ~lcbst [)rc*ct'tlit~g th(1 rffcctivcb 
11:rt1& of th is  ~ . I i : ~ ~ ~ l t ~ r .  (Lx~.~*l)t  t11:1t l i ( - t s r ~ s ~ ~ ~ ~ s  I I I I I I I , ~  th is  s ~ ~ t ~ s ~ v t i o t ~  slr;~ll I I I P I ~ ~  

tIits t ~ ~ ~ i r I i f i r ; : t i o ~ ~ s  of 5 :E-lt;S:3, I I ; I ~ . : I K ~ ; I I I ~ I S  1 t11ro11gl1 (1. As  ; ~ t t ~ t ~ r ~ t I ( ~ ( l  I.:r\\,s 
I!)?!), ('11. 201, 5 (i, ~aff. A1:1y 2, 1!)7!). 

For legislative intent r rga r< l in~  termi- IIY I.aws 1!179. ch. 201. see note follnwin~ 
nation of provisions aclclecl or arnenclecl S 32-1671. 

§ 32-1685. Fees 
'1'111. I)o;~rtl s l ~ ~ l l  strt f t ~ s  not to oscc?t~rl the  followirrg: 
1. b'ilitr~ :in :~])l)Iic. :~tio~~, t i t )  I I I O ~ P  t11;1t1 O I I V  111tt11lrrd t1oll;irs. 
2. I s s~~ i r rn  :tn ol.i:.irtal lit.t!t~st!, ~ r o  trlorc t11;ln one 1111ntlrrd tlol1:rrs. 
3. l i e t ~ ( ~ \ \ r i n ~  :I Iictbltsr, no I I I O ~ I ~  t11i111 ont1 h111111rt~tl tlnll;~rs. Atlt l t~~l IA;~\vs  

l!)SO, Pll. 1st;. fj 2. 
Laws 1980. CII. 186. 5 3 provicles: eel hy this act terminate on the (late of 
u~ot,,.it~lstanc~inK tile provisions of termination of the particular agency." 

this act, the legislature intends that  i f  5 32-1685 was hy 
the pro\,isions of title 41. chapter 30 [ $  La\vs lg80. Ch. 18G. 
41-2351 et seq.1. Arizona Kevisetl Stat-  Library References 
utes. operate to terminate an  agency. Physicians and Surgeons +5(1). 
anv provisions re~artlizla powers, tluties. C.J.S. Physicians nntl Surgeons ) 6 et  
fr~nctions or personnel a<ldecl or arnentl- seq. 

8 32-1686. Board of dlspensing opticians fund 

A. All ~t lo t~i t>s  rc~ccivc~tl 11y the  1)o;rrtl s11:1ll I)c pait1 to  t h e  st;ttc t re : l s l~rcr  
r~rorrtl~ly. Tlio s t ; ~ t c  t r r a s l ~ r e r  s11:111 d(1l)osit tcn pc1r cent  of such niorlics in 
the  genc1r;ll fllntl ;~n t l  ~ ~ i t ~ o t y  j)tlr c r n t  in tlic I)o;~rtl of 11isl)t~nsing opticians fund.  

B. ;\Ionicts dty)ositt.d in tlic I)o;~rd of clisr)ct~sing o1)tici:rns fund shall  be 
s r~b jcc t  to  tllv ~)rovisions of 5 33-143.01. As atnrtidctl I,:lrvs 1977, Ch. 82, 5 IS, 
eff. ,\I:ty 23, 1077. 

For legislative intent a s  to Laws 1977. 
Ch. 82. see note following P 3-375. 

A11TIC1,IC 4. 11EGI!I,A'I'ION 

IJor trpt.t~~incflio~r ittidr,r Stct~sc~t I,(( 11.. xcpc. italic: ?tote* presoprli)t!/ 5 :~2-1671. 

8 32-1691. Exemptions of persons and sales 

T l ~ i s  cll:rl,trr s l ~ ; ~ l l  not n l~p ly  to: 
1. Any ~)l~ysicinrt  o r  o ~ r t o n ~ r t r i s t  t111l.y lict~~tsc~tl to pr;~c'tict' iintlt'r tlic lti\vs 

of th is  state.  
2. Any person \vo~,l;ir~y: ~tntl t>r tlrc tli~.oct s ~ t p c ~ r v i s i o ~ ~  of :I pl~ysicinn,  (11,- 

torrlc?trist o r  tlislrc~nsitrp ol)tici:~rl tllrly l ict~t~sctl  to ~)r ; r r t icc  i l l  th is  s ta~te ,  so  
l o r~g  as tlro 1)crsoll i s  \vorking c~scl~rsivcly for  tllc' liccnsctl ~~ l ty s i c i i~ l l ,  o j ~ t o r ~ ~ c ~ -  
tr ist  o r  tlis1)c~nsiri:: ol)tici;tll nrltl cloc.s trot Iloltl h i r~~sc l f  orit to  the: ;)lrhlic 81s 
;I 1Iis111?11sin~ ol ) t ic i :~ t~  o r  :~p]) r (* l~t iec  ~ l i s ] ~ c ~ t ~ s i ~ r x  ol)titoiatt. 

3. T h o  s;~lt: of gofi~11.s. s~~trglirssc~s,  c'olorc~tl gl;issc~s o r  occu]t;itior~al 1x0- 
tclc~tivc cyc tlcviccs, if tlrcy (lo not I I :L~( !  rrft.;rc.tivc~ v i~ l~~c>s .  

4. 'i'hc s:ilr of co~n])ltttc! r~';~tly-to-\vc~:lr eyt'gl;~ssc~s, toys, l ~ i t ~ o r ~ l l ; ~ r s  o r  
sc~it~r~tif ' ic  i t~s t . r t tn~c~t~ts  :IS t~~c~rch :~ r~ t l i s c~ .  As : ~ r r ~ t ~ ~ ~ t l c ~ t l  1,;1\vs l!)i9, (:]I. 201, 5, 
(.if .\1;1y 2, 1!)70. 

For Iccislativr intcnt recar(lin,: t e r m -  Cross References 
nation t ~ i  provisiuns ocltlccl or :~rnen(lc~l Avprentlce t l ispensin~ optician, 
Ioy 1,aw.q l!l79, ch. 201. sce note follow in^ 1)efinitiorl. see $ 32-1671. 
3 32-11;71, Qc~;tlificxtions for liccnse. see # 38- 

I f i R R  . 
Ternpt~r;~ry license. see 9 36-1681. 
I:nl~wfuI acts. see $ 32-1696. 

I:nlawful acts. see J 32-1696. 



9 32 - 1 692. Hearings; record of proceedings; witnesses 
~1. I-Iearings before the board shall be conducted according to  the 

rules and regulations adopted by the board. 

U. A record of the proceedings shall be kept but need not be tran- 
scribed unless the decision is appealed or a transcript is requested by 
an interested party. In either event, the applicant or  licensee shall 
bear the cost of transcription. 

C .  Witnesses may be subpoenaed by either party to the hearing 
and shall be entitled to the fees and mileage allowed a witness in civil 
cases. 
Added Laws 1956, Ch. 32, $ 1. 

5 32 - 1693. Denial, suspension and revocation of license 
1. The board may deny the application of any person who fails 

to meet the qualifications prescribed by this chapter or the  rules and 
regulations adopted by the board, and may suspend or  revoke the  
license of any person who violates any provision of this chapter o r  
the rules and regulations of the board. 

B. Suspension of license shall be for a time certain but  shall not be 
for longer than one year. 

C .  KO person whose license shall have been revoked shall be per- 
mitted to again become a licensee under the terms of this chapter 
for two years. Reapplication for a license after revocation shall be 
m ~ d e  in the same manner as the application for an original license. 
Added Laws 1956, Ch. 32, $ 1. 

Llbrary  References 

physicinns nnd Surgeons -11.2. C.J.S. Physicians and Surgeons s 1;. 

9 32 - 1 694. Notice of action; request for hearing; practice 
yendi~lg appeal 

A. When the board denies, suspends or revokes a license, i t  shall 
send notice of its action by registered mail to the applicant or licensee 
concerned, setting forth the reasons for the action taken. 

B. Within thirty days after the date of the notice, the applicant or 
licensee may give written notice of his request for a hearing, and a 
hearing, a t  which the  applicant or licensee shall have the right to 
present evidence, shall be held before the  board. The board shall ren- 
der its decision on the basis of the evidence presented and shall send 
a copy thereof by registered mail to the applicant or licensee. 

C. If the applicant or licensee does not give written notice of his 
request for a hearing within thirty days of the date of the notice 
from the board, the decision of the  board after  the expiration of the 
thirty day period shall be final. 



D. No applicant for  original license may practice as a dispensing 
optician during the pendency of an  appeal from a decision of the 
board. No licensee whose license is revoked or suspended or  whose 
renewal application is refused by the board shall be denied the right 
to practice during the pendency of ally appeal from a decision of the 
board. 
Added Laws 1956, Ch. 32, 5 1. 

Llbrary References 

Physicians and S u r g c o ~ ~ s  @11.3(1 to C.J.S. Pliysiciaris :111d Surgeons 5 18. 
-5). 

Notes of Declslons 

I .  In general 

Srll~d. D of th is  sectloll did not act  a s  :~ppcaled fro111 jndg~ncnt  but failed to 
: ~ n  :lutornntic s t ay  of cxccrltion of per- obtain s tay  of esccution, tr ial  court  had 
eulptory writ  of r n a r ~ t l a r r ~ ~ ~ s  to con~pcl juristlictiorl, ~ l o t w i t h s t n u d i ~ ~ g  appeal, to 
I~onrtl to l icer~se petltioncrs to pr:lcticc exercise discretion a s  to xvhetl~er i t  
11s dispensing opticians inasmuch a s  s11011ld by formal order s t ay  escci~t ion 
tlicre x-ias no appc:il fro111 board's :IC- of i t s  judgment and peremptory wri t  of 
tion. Carp v. Superior Court  I n  arid rnandarnus o r  grant  petitioners' applica- 
For JInricop:~ County (1938) 84 Ariz. tion fo r  a n  order to show cause and 
161, 383 P.2d 413. co~lduct  a hearing thereon to determine 

\vhere trial isslled peremptory whether board should be lleld in con- 

\,.rit of mandamus directing board of t c ~ n p t  fo r  fnilure to comply with wri t  

dispensing opticians to issue licensrs to and t r ia l  court  should have exercised 

certain dispensing opticians and board that jurisdiction. Id. 

J 32-1695. Judicial review 
I)cc.isiol~s of the  I)o;lrtl sh :~l l  I)(% s111)jt.c.t to ,jlltlici:tl rcric>\v l ) ~ ~ r s ~ ~ : ~ ~ ~ t  to titlv 

12, clr:~l,tcr 7, a~.ticlt. fi.1 Atltl('tl 11s I , :~ws 1980, ('11. 231, !4 51.  

1 Section 12-901 et  seq. 
For pllrpose of Laws 1980. CII. 231, see Library References 

note f ~ l l ~ w l n g  3-104. Physicians and Surgeons O l l . R ( 5 ) .  
Former 8 32-1695 was repealetl 11y C.J.S. Physicians and Silrpeon~ 1 18. 

Laws 1980, Ch. 231. 3 50. 

3 32-1696. Unlawful acts 
I t  is  ~ ~ r i l a w f ~ l l :  
1. To [,r;~cticcl its :I dis[,c*r~sir~g optiri;~rl wittlo~lt Il;~virlg :I v:tlitl :~ntl  ~ 1 1 1 ) -  

sistill:: licc'ilse iss~~c.d p ~ ~ r s r l : ~ n t  to this c:l1;111tt'r, c'sc!ill)t. :IS ~lrovitl('tl 1)s E) :?2-l(igl. 
[):lr:~gr:lplls 1 arlcl 5. I~Io\v(.v(1r, notllitlg i l l  this clra1)trr sllall 11c' tltrblll('ti to 
~lrollil)it tlle corpor ;~tc  fo r~ i l  of orc;uliz:~tiorl provitlotl t l ~ e  I)r.rsoll i l ~ t i v t ~ l ~  i r t  ' 
cll;kr~c of tllc! c~st ;~l ) l i s l ln~c~r~t  11c :I lic.c~~~sc~c: I~ercrrutlcr o r  :I ~~c'rsoll rc'Kistc'rttcl 
~ ~ ~ ~ r s ~ l : l r t t .  to $ .12-l(i8:! fro111 ~)r:lc.tirir~g ;IS : ~ I I  ;~pl)rcr~tircb tlis[~cxnsi~lg o11tici:lrl. 

2. 'ro f r i ~ ~ ~ ( l ~ ~ l t > ~ ~ t l y  j)l.oc.llr(: :I li(:t~ns('. 
. To l l i r ~ ,  proc111.p or  in(lllcsc' :l pol.son 11ot liccl~~sc*tl to ~~r :~c: t ico  :IS ;I tlis- 

l)o~lsir~g ol)tic.i:~l~, except a s  ~)rovid(stl I)y f3 :YL-l(iS'2, s ~ ~ l l s c ~ c : t i o ~ ~  3:. 
4. 7'0 give, 11:1y o r  rt~cc.ivc~, o r  offor to give, 1):1y o r  rc~cst~ivt~, tlirectlg o r  ill- 

elirc,ctly, :IIIJ'  gift, ])rc>r~~i~lrn,  tlisc*o~lr~t, 1.(4):1rc\ o r  r c ~ ~ l ~ ~ ~ ~ l t ~ r n t i o ~ ~  to 01- fro111 
: u ~ y  [ ~ h y s i r i ; ~ ~ ~  or. opto~ncbtrist i n  rc*t.l~r.ll for  Ill(. rcbft1rr;ll of [)rltic'llts o r  (!IIS- 

tolll('rs. 
5. To t ,~lg:tc(~ 111 f ;~ls(l  o r  ~ r ~ i s l ( ~ : ~ ( l i ~ ~ g  ~ ( > ~ ) ~ ( , S C > I I ~ : I ~ ~ O I I S  o r  : l( lvt~rtisi l~c.  1\11 

:~clvc.rt isi~l~ rtt~lst confor111 \ ~ i t l l  t l ~ v  ~ ~ r o v i s i o n s  of $ 44-1481. 
6. To :~tlvc.rtisc! o r  fur11ist1 :111y c s : t ~ ~ l i r ~ ; ~ t i o ~ l  o r  trr:lt.rncnt of the cytb. 
7. To :~tlvc~rtist~ the! f ~ l r ~ l i s t ~ i l ~ g  of o r  fllr11isI1, directly or  i ~ ~ d i r e c t l y ,  th? 

sc'rviccs o f  :I plrysici:~n o r  ol)to~ncstrist. 1111t it. is !lot ~ ~ r l l a \ v f ~ l l  to r~~olll1ll('rltl 
tllc' sc't3ricbc~s of :I p l l y s i r i : ~ ~ ~  (11. ol)tolllc'trist. 

8. 'I'o II I : I I< (>  I ISII  of : I I I ~  ;1(1v(\rtisi11~ st:ltv1111111t of :I ( - ~ I : I I . : I ( . ~ ( ~ ~  t ~ ~ r l ~ l i l l g  10  
irltlic:~tt~ to tllc, p~~l)lic. s~~l)c 'r iority of :illy l ) :~r t i ( '~ l l :~r  S S S ~ ( ~ I I I  o r  ~J . I ) ( '  Of I*.\.('- 

sight c . s : ~ l ~ ~ i r ~ : ~ t i o ~ l  or  tr(~:ltl11(~11t ov(lr t l l :~t  1)rovitlt.tl I I ~  otl~ibr lic*cwstvl oc.rrl:~r 
pr:~c>t itioi~(?rs. 

9. 'I'o f r : ~ l l ( l ~ ~ I ~ ~ l ~ t l y ,  ( l i s l ~ o ~ ~ ~ ~ s t l y ,  illog:~lly o r  ~ ~ ~ ~ [ ) r ~ ~ f c s s i o ~ ~ t ~ l l y  (~ol l t l l l~ t  tlltl 
~)~.:l('ti?i! of o[)tica:~l t l i s l ) t~~~si l lg  o r  cXr l ; ' ; ~~ t !  in any  (wrlt l~~et 111 stlcll ~ ) r : l~ t i ( ' c~  
wllirli \vo~~l t l  tc~~ltl  to do Ilnrrn to tllt. visl~:iI Ilo:~ltll of thv 1)111)lic*. As ruliclldr(l 
I,:~\vs 1!)7!), (:h. 201, E) 8, ~ f f .  >lay 2, 1979. 

For lepislativn intent rrmrclinr: ternii- Cross References 
nation 01' ~rrc?visiorls ncl~lecl or arnenrletl Apprentice dispensing optician. 
I)y I.aws Il i i9,  c h .  201, see note follc~u.inr: 1)efinitinn. see $ 32-1871. 
i 32-lli71. F:xemr,t persons see 1 32-1691. 

Qualifications fbr Ilcense. see 5 32- 
1693. 

Temporary Ilcense. nee 1 36-1681. 



5 32-1697. Violations; classification 
1'110 1)r;1cbticc' of o ~ , t i c ~ ; ~ l  t l i s l~ '~ r s i r~g  witl~ollt  :I v;1liti and s ~ ~ l ) s i s t i l ~ g  l iernw is 

:I 1)c'tty offor~st~. As :trr~cr~tlrtl I,:r\vs 1978, (:h. 201, 8 ;h75, c~ff. Oct. 1, 1978. 
F o r  application.of 1An.n 1978. Ch. 201. Cross  References  

e f fec t ive  Octotier 1. 1978. s ee  note  fol- C1:tusification of offenses. s e e  S 13-601 
lowing i, 1-215. e t  seq. 

For  e f f ec t ive  d a t e  provisiotl of L a w s  Vines. s e e  5 13-801 e t  s rq .  
1378. Ch. 201, s e e  note  following P 1-215. 

§ 32 - 1698. Prosecution of violations 

The prosecuting officer of a county o r  city shall prosecute all viola- 
tions of this chapter occurring within his jurisdiction by persons who 
do not have a valid and subsisting license issued under t he  provisions 
of this  chapter. 

-1dded Laws 1956, Ch. 32, $ 1. 

5 32-1699. Enforcement powers of the  board 
IViren in tlre jrtdglnent of the 1)o:lrd : I I I ~  pt3rsorr has  cbng;1ged ill ttny act  

o r  prilcticc \vhich constitlltes rr viol:~tion of this cht1rttt.r or  tht. r l~ l r s ,  regr11;t- 
tiolls o r  st;lrrtl;~rtls ~ ) r o r ~ t ~ ~ l g ; ~ t c t l  ptrrsu;rnt to titis ch:~l)tc.r. thtx hotircl rrrtly 
lrlukc :11)plicatiorr to thc ;~ppropr i :~te  court  for  a11 ortlcr c-njoi~rinp s~lclr ;icbts 
o r  pr;lcticrs. I r~ j t~nc t ive  rcllirf prirsnar~t to th is  s rc t ior~ is i r ~  t~dtlition to 
:111y other rtarnccly prescril)cd by law. Adt l t~l  IA:IM~S l95!1, Ch. 201, 3 9, eff. JIay 
2 ,  1!)79. 

F o r  lefiislatlve Intent  r ega rd lnc  t e rmi -  by L a w s  1979. ch. 201. s e e  no te  followlnp 
na t lon  of provisions added o r  arnended 9 32-1671. 

c- - 
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BOAlil> O F  DISI'ENSING OPTlCli\NS 

(Authority: A.R.S. 32-1671 e; seq.) 

ARTICLE 1.  IN GENERAL 

Original applications. 
Examinations. 
Renewals. 
Definitions. 
Continuing education. 
Rehearing or review of  decision. 
Hearing procedures. 
Request for hearing. 

ARTICLE 1. IN GENERAL 

R4-20-01. Original applicatiolis 
Each appl ica~ion for license or application for admissiori t o  examination must be 

accompanied by: 
1. Tlic appropriate fee as prescribed in A.R.S. 5 5 32-16S5A and 32-1 6S5B in 

the form of a money order or certified or  cashier's check payable t o  tlie Arizona 
State Board of Dispensing Opticians. 

2. Tliree letters vouclling for the fact that applicant is of  good nioral character. 
3. At least two lettcrs fro111 pliysic~ans, optonietrists or other dispensing 

opticians vouclilng for applicant's competency and reputation. 
4 .  Photograph of  app1ic:int no snialler than 4 x 5  centimeters taken not Illore 

than six months next prior t o  tlic date o f  application. 
5 .  Properly executed affidavit. 

llistorical Note 

I.orr11cr Kulc I ;  ,\rncr~tlctl rlT. Aug. 9. 1977 t S u l ) l ~  77-4). ,\[l~cndctl cff. Dcc. 14, 1979 
(Sup]). 79-6). 

R4-20-02. Exnmirt;~tions 
A. All applicants for licensure pursuant Lo 11.R.s. 5 32-1682D as nnlcnded 

1958 wliose applications have been appr-ovetl by  tlic Board shall be given an 
exa~ii i~iat ion b y  the State 13oa1-d of  Uis~)ensi~ig 0l)ticians SLLCII ns'will liclp tlie Board 
to dcterniine wliethcr they have accluircd the mininiu~n basic skills required for 
optical tiispensing. 

13. The examination will be divided into a written section and u practical 

Supp. 79-6 1213 1/79 



R1-20-02 COhl.lll:RCE, I'ROFESSIONS, AND OCCUPATIONS Title 4 

section. The sr~bjects t o  be covered are as follows: 
1. Occular anatomy, physiology and anomalies. 
7,. Geoiiictric optics, 
3. Oplitlialmic laboratory, 
4 .  Contact lenses, and 
5. Practical. 

The practical shall consist o f  measuring optical devices such as eye glasses 
and contact lenses, interpupilary distance and corneal curvature. 

C. Sucli exariiinations shall be given not less than twice each year. All ' ' 

applications nii~st be received by the Board forty-five (45) days prior to  the date of 
tlie exaniination. Applicants whose applications have been approved will be notified 
at least two weeks prior to  the date of  the examination as t o  the time and place of 
the examination. 

D. Applicants shall not be permitted t o  bring books, notes, slide rules, o r  other 
aids into the examination room, nor t o  communicate by  any means whatsoever 
with other applicants while the examination is in progress, unless said applicant first 
secures the express permission of the presiding examiner, nor will an applicant be 
allowed to leave the exaitlination room unless he first secures the permission of  said 
presiding examiner. Violations of  the rule shall terminate all rights of  applicant to 
continue the examination. 

E. At least two members of the Board shall, at all times, be in the examination 
room. No persons except applicants, Board metlibers, employees of  the Board or 
persons having the express permission of  the Board shall be permitted in the 
examination rooms while the examination is in progress. 

F. When the examination papers are delivered to the presiding examiner they 
become tlie property of  the Board and shall not be returned to the applicant nor to 
any ~~nautl ior ized person. 

G .  Should an appeal be taken by a candidate said examination papers must be 
preserved in tlicir entirety by said Roi~rd until their production is requested by tlie 
proper authority or the appeal is terminated. 

Ii. fTor pissing the exan l ina t io~~,  a grade of not less than 75% must be achieved 
on each of the four subjects covered by the written scction of the examination and 
a like grade o n  tlic practical section thereof. f-nilu~e to pass an examination shall 
tlot tlebar ail applicant fro111 participatitig iri a subsecluent examination or 
examinations. Such subscclucnt exanlitlation or examinations may be confined to 
(lie subject 01- suhjccts in tlic cx;~rliination upon which the ;~pplic311t failed to  secure 
a passing grade. 

I .  If any applicant fails to pass the stnntl:~rd examination, he or she shall, after 
a ~nininiu~ii  period o f  six (6) months and PI-ior to eighteen ( I S )  riionths from the 
date of  said f:rilurc, be permitted to  take ;I secorid examiriatiori in those subjects 
fr~iled witliout tho payment ofarly additional fee. 



CII. 70 IjO,\RD 01' DISI'IiNSIN(; OI'TICIANS R4-20-05 

J .  l'acll s ~ ~ h s e q u c r ~ t  exaniination lifter tlic second failure will be permitted only 
after filing an original application and payment of  the appropriate fee for such 
original application. Subsequent examinations after the second failure shall be -on  
the subjects failed. 

liistorical Note 

I:orlner Kulu Il;  .41~iendetl cff. Dcc. 14, 1979 (Supp. 79-61 

R.l-20-03. Renewals 
Each dispensing optician shall notify the Arizona State Board of  Dispensing 

Opticians of change in place o f  employment as well as change in personal rna~l i~ lg  
address within 30 days of  such movement. 

IIistorical Note 

I:orrner Rulc Ill;  A~nendcd  cff. Aug. 9 ,  1977 (Supp. 77-4). Amended eff. .4up. 7, 1978 
(Supp. 78-4). Arnendcd erf. Dcc. 14, 1979  (Supp. 79-6). 

R4-20-01. Definitions 
A .  The Board may permit applicant t o  take written portion of the Board 

examination pending receipt of the verified information required by A.R.S. 
$ 32-1682. 

B. If a written prescription frorn a fi~lly licensed physician or optometrist does 
not contain approval for contact lenses, the dispensing optician shall first obtain 
such approval from n physician o r  optometrist prior to  the fitting of  contact lenses. 

C. All licenses o r  temporary licenses shall be displayed in public view. 
D. If applicant is not a high school graduate, he must possess a certificate of 

eqi~ivalency of a high school educativn. 
E. Any pcrsc)n applying for a teinporary license under A.R.S. 3 33,-1681.C. 

mt~s t  fulfill all r cq~~i rcments  set forth in A.R.S. FjS 32-1681.A., 32-1683, and 
32-lh85.A., D., arid D. 

F. Lnboratosy experience set forth in A.R.S. $ 32-1633.6.3. will consist of 
any duties directly involved in the production process. Duties which are strictly 
clerical arc excluded f'roni these provisions. 

G .  Thc nationally recognized body on opticianry accredition set forth in 
A.1I.S. 32-1683.6.C. is the American Iloard of O p t i c i a ~ ~ r y .  

Ilistorical Notc 

Adoplcti cll.  Aug. '1. 1977 (Supp.  77-41. Arncrltlctl ctll 1)rc. 14. 1979  (Supp. 79-6). 

It.1-20-05. Conti~iuing education 
A .  The Arirona St:~te Board of Dispensing Opt~cians shall require for rencwal 

Supp. 79-6 l 2 / 3  1 /79  



Rg-90-05 COhlhfI<RCE, I'IZOFESSIONS, A N D  OCCUPATIONS Title 4 

of license, as of  December 31, 1977 and yearly thereafter, proof of  cont~nuing 
education. 

B. Five classroom hours relating t o  the practice of dispensing opticianry, as 
defined in A.R.S. 5 32-1 67 1,  shall be required annually. 

C. Upon application for renewal o f  licensing annually, the licensee shall 
provide to  the Board proof of  continuing education. The information submitted to 
the Board should include the following: 

Date 
Name of instructor 
Subject matter 
Actual clock hours of instruction time 
Certification by instructor o r  officer of sponsoring group. 

D. The Board may waive the continuing education requirement for an 
individual licensee upon application showing good cause. 

Historical Note 

Adopted eff. Aug. 9, 1977 (Supp. 774 ) .  

R4-20-06. Rehearing or  review of decision 
A. Except as provided in Subsection G., any party in a contested case before 

the Arizona State Board of  Dispensing Opticians who is aggrieved by a decision 
rendered in such case may file with the Arizona State Board of Dispensing 
Opticians, not  later than ten (10) days after service of the decision, a written 
nlotion for rehearing o r  review of  the decision specifying the particular grounds 
therefor. For purposes o f  this Subsection a decision shall be deemed to have been 
served when personally delivered or mailed by certified mail to  the party at his last 
known residence or  place of business. 

B .  A motion for rehearing under this Rule may be amended at  any time before 
it is ruled upon by the Arizona St;ttc Board o f  Dispensing Opticia~ls. A response 
may be filed within ten (10) days after service of such motion or amended motion 
by any otllcr party. Tlic Arizona State I1o:ll-d o f  Dispensing Opticians may require 
the filing of  written briefs upon the issues raiscd in the nlotion and may provide for 
or:ll argu~ncrit. 

C. A rehearing or review of  the decision may be granted for any of the 
following causes materially affecting the riiovir~g party's rights: 

1. 11-regularity in the adn~iilistrative proccedirigs of the agency or its hcaring 
officer or the prevaili~lg p:irty, o r  any orcler o r  abuse of  discretion, whereby the 
~noving party was deprived of  a fair hc;lri~ig: 

2. hlisconduct o f  the Arizona Stllte Board of  Dispensing Optici311s or  its 
hearing officer or tlle prevailing pxrty; 

3.  Accident or surprise which could riot have been prevented by ordinary 
prudence; 
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4. Newly discovered ~n;lteri;~l evidr'rlcc W I I I C J I  co~l ld not wit11 r e a s ~ ~ ~ a b l c  
diligence have been discovcrcd rind produced at the origirlal hearing; 

5. Excessive or  instrfficicnt penalties: 
6. Error in the admission or rejection of evidence or otller errors of law 

occurring at tlle administrative hearing; 
7. That the decision is not justified by the evidence or is contrary to  laul. 
D. The Arizona State Board of Dispensiny Opticians 11i;iy aftirm o r  rnodify tlie 

decision or grant a rehearing t o  all or a n y  of the parties and on a11 or part,of the 
issues for any of the reasons set forth in Subsection C. An order granting a 
rehearing shall specify with particularity the ground or grounds on which the 
rehearing is granted, and the rehearing shall cover only those matters so specified. 

E. Not later than ten (10)  days after ;I decision is rendered. the Arizona State 
Board of Dispensing Opticians may on its ow11 initiative order a rehearing or review 
of its decision for any reason for which it niight have granted a rehearing on niotion 
of a party. After giving the parties o r  their counsel notice and an opportunity to  be 
heard o n  the matter,  the Arizona State Board o f  Dispensing Opticians may grant a 
~ u o t i o n  for rehearing for a .  reason not stated in the motion. 111 either case the order 
granting such a rehearing shall specify the grounds therefor. 

F. \%en a motion for rehearing is based upon affidavits. they shall be served 
with the motion. An opposing party niay within ten (10) days after such service 
serve opposing affidavits, which period may be extended for an additional period 
not exceeding twenty (20) days by the Arizona State Board of Dispensing Opticians 
for good cause shown or  by  written stipulation of  the parties. Iieply affidavits may 
be permitted. 

G .  If in a particular decision the Arizonrt State Board of Dispensing Opticians 
makes specific findings that the i~nniediate effectiveness of  such decision is 
necessary for the immediate preservation of the public peace. healtll and safety and  
that a rehearing or review of  thc decision is inlpracticrlble, unnecessary or contrary 
t o  the public interest, the decision may be issued as a final decision without an 
opportunity for a rehearing or review. If a decision is issued as a final decision 
witliout an opportunity for rellenring, any application for jutlicial review of  the 
decision shall be made within the time limits permitted for applications for jt~dicial 
review of the Arizona State Board of Dispensing Opticians final decisions. 

H. For purposes of this Section tlie tcrnis "contested crlse" arid "party" sh:lll 
be defined as provided in A.R.S. 5 4 1 - 1  001.  

I .  To the extent that tlie provisions of t l~ i s  Rule are in conllict with tlie 
provisions of any statute providing for rehearing of  decisions of Arizona State 
Board of Dispensing Opticians, such statutory provisions shall govern. 

llistorical Note  

Adopted eff. Aug. 9, 1977 (Supp. 7 7 4 ) .  

Supp.  79-6 1213 1 ,'79 
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R4-20-07. Hearing procedr~res 
A. Hearings: A license shall be denied, revoked or suspended only after due 

notice and only after hearing before the Board. Failure to  appear at  a hearing duly 
noticed sliall leave the Board free to  act upon the evidence and other information at 
hand without further notice to  the liceiisee. If the Board finds that public health, 
safety o r  welfare imperatively requires eniergency action, and incorporates a finding 
to that effect in its order, surnnlary suspension of  a license may be ordered pending 
proceedings for revocation or other action. Such pioceedings shall be promptly 
instituted arid determined. 

B. Notice of  hearing: Notice shall be given to all parties t o  the proceedings a t  
least twenty (20) days prior to  the date set for the hearing. The notice shall 
include: 

I .  A statement of the time, place and nature of the hearing; 
2 .  A statement o f  the legal authority and jurisdiction under which the hearing 

is t o  be held; 
3 .  A reference t o  the particular sections of  the Statutes and Rules involved; 
4, A short and plain statement of  the ~na t te r s  asserted. 

If the Board is i~nable t o  state the matters in detail a t  the time the notice is 
served, the initial notice may be limited to  a s tate~nent  of the issues involved. 
Thereafter, upon application, a more definite and detailed statement shall be 
furnislled. 

C .  Opportunity to  respond: Opportunity shall be afforded all parties t o  
respond and present evidence and argument on all issues involved. Copies of 
documentary evidence niay be received in the discretion of  the presiding officer. 
Upon request, parties shall bc given an opportunity t o  conipare tlie copy with the 
original. 

11. Ir~formality: A hearing 17iay be conducted in an inforn~al  nlanner and 
witllout adherence to tlic Rules of  Evidence required in judicial proceedings. A 
dccisjon or order of the Board must be supported by substantial, reliable, and 
probative evidence. Irrelevant, immaterial or unduly repetitious evidence shall be 
excluded. Every person wlio is a party to such proceedings shall liave the right to be 
rep1 esentcd by counsel to  sub~ni t  cvitlence in open hearing and shrdl have the right 
of cross c s ~ ~ ~ n i n a t i u n .  All witnesses shall testily ~ ~ n d e r  oath. 

E. Irifornlal disposition: Infor~nal disposition may be made of  any contested 
case t)y stiptllation, agreed scttlcmcrit, consent order or default. 

F. The record: Tile record ir i  a c o ~ ~ t c s t e d  case shall incluclc: 
1 . All pleadings. motions, intcr locuto~y rulings. 
2 .  Evideuce received o r  corlsidered. 
3. A statement o f  niatters officially noticed. 
4, Ol!jcctions and offers o f  proof:tnd rulings thereon. 
5 .  I'ropvsed t'indings and exceptions. 
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I .  Any decisions. opinior~ or repor1 by t l ~ c  officer presiding at the hearing. 
7 .  ..Ill srafl ~ n c t ~ l c ~ r ; ~ n d a ,  otllcr tl1r111 privileged conu-nunicatiorls. or data 

sub11,itlrii to the hearing officcl- or rncnlbers of the agency in connection with their 
consider-ation of the case. 

G. Judicial notice: Notice may be t:~ken of judicially cogni~able facts. In 
addition. notice may be taken of  generally recogni~ed technical or scientific facts 
within llie :tgency7s specialized knowledge. The parties shall be notified either 
befor-e or di~ring the he:tring or  by reference in preliminary reports o r  otherivise of 
the inaterirtl noticed, including any staff memoranda or data and they shall be 
afforded an opportiinity to contest the material so noticed. The agency's 
esperience. technical competence and specialired knowledge may be utilized in the 
ev:iluation of the evidence. 

H. Subpoenas: The officer presiding at  the hearing may cause to be issued 
subpoenas for the attendance of witnesses and shall have the power to  administer 
oaths. 

Historical Note  

Adopted eft'. hlnr. 20, 1978 (Supp. 78-2). A~nent icd eff. Aup. 7 ,  1978 (Supp.  78-4). 

R4-20-0s. Request for hearing 
Any party aggrieved by any Board decision may request a hearing before the 

Board. Said hearing, if granted, shall be conducted in accordance with the hearing 
procedures outlitled in Rulc R4-20-07. 

Historical Note 

Adopletl cff. Aup. 7. 1978  (Supp.  78-4) .  

Supp. 79-6 17/3 1 i79 



APPENDIX IV 

MEMORANDUM FROM THE ARIZONA LEGISLATIVE COUNCIL 

REGARDING EXAMINATION PRACTICES - MAY 20, 1981 



May 20, 1981 

TO: Douglas R. Norton 
Auditor General  

FROM: Arizona Legislative Council 

RE: Request for Research and S ta tu to ry  Interpreta t ion (0-81-45) 

This is in response to  a request submit ted on your behalf by Gerald A. Silva in a 
memo dated May 15, 1981. No input was received f rom t h e  a t to rney  general  concerning 
this request. 

FACT SITUATION: 

Our review of t h e  examination procedures followed by t h e  board of dispensing 
opticians (board) revealed several  discrepancies in grading, namely: 

1. Answers t o  questiorls originally marked incorrect  by the  board were  l a t e r  
marked a s  cor rec t ,  resulting in a s  many a s  four  ou t  of a possible five response choices 
being cor rec t  for one question. This p rac t i ce  was contrary  both to  t h e  examination keys 
and to t h e  opinion of a professor of ophthalmology f rom t h e  University of Arizona, whom 
we consulted t o  de te rmine  c o r r e c t  answers t o  these  questions. Further,  this  grading 
pract ice  allowed eleven individuals t o  pass examination sect ions  they otherwise would not 
have passed. 

2. The grading p rac t i ce  described in I tem 1 was  not applied equitably t o  all 
applicants. In o ther  words, c red i t  was not given t o  al l  applicants who responded similarly 
t o  t h e  same questions. This inequitable grading p rac t i ce  precluded th ree  individuals f rom 
passing examination sections they otherwise would have passed. 

3. Original grading did not coincide with examination keys in several  instances, 
resulting in one appl icant  passing an examination t h e  applicant otherwise would not have 
passed. 

QUESTION PRESENTED: 

What e f fec t s ,  if any, regarding: 1) l icense validity, or 2) proper use of board 
discretion, occur as a result of these  grading practices? 

ANSWER: 

Traditionally, t h e  s t a t e  has  required a l icense for t h e  pract ice  of ce r ta in  
occupations which a f f e c t  t h e  public in teres t .  A common requisite for  t h e  issuance of a 
license has been t h e  passage of a n  examination designed t o  tes t  competency and 
proficiency. The possession of a l icense f rom t h e  s t a t e  is a sign of protection to  those  
members of t h e  public who have prospective dealings with t h e  licensed professional. 
Arizona follows th i s  tradit ional  scheme of examining and licensing dispei-sing opticians 

I V -  1 



prior t o  their  con tac t  wi th  the  general  public. Arizona Revised S t a t u t e s  (A.R.S.) section 
32-1682, subsection D provides that:  

The board shall g ive  a wri t ten  and pract ica l  exarnination t o  all applicants, 
except  for appl icants  who qualify by reciprocity a s  provided in sect ion 
32-1683, paragraph 6, subdivision (a), t o  assist i t  in determining whether  an  
applicant has acquired t h e  minimum basic  skills required for  optical  
dispensing. The board may prescribe such reasonable rules and regulations 
relating to t h e  examination of applicants as may be  deemed  necessary fo r  
t h e  performance of i t s  duties. 

The board has  prescribed, by rule, procedures for examination of applicants. A.C.R.R. 
R4-20-02. 

A s t a t e  cannot exclude a person f rom the  pract ice  of a n  occupation in a manner, or 
for  a reason, t h a t  contravenes  t h e  due process clause of t h e  Four teenth  Amendment. 
Schware v. Bd. of Bar Exam., 35 U.S. 232, 77 S. Ct.  752, 1 L. Ed. 2d 796 (1957); Article 
11, sect ion 4, Consti tution of Arizona. 

The board a s  t h e  administrator of t h e  examination and licensing process has t h e  
responsibility t o  adminis ter  examinations t o  ensure t h e  fa i r  and consistent  application of 
examination requirements. Fundamental  fairness d ic ta tes  t h a t  credi t  be  extended t o  all 
applicants who responded similarly to  t h e  s a m e  questions. The f a c t  si tuation described 
clearly raises issues of violation of due process. 

Similarly, equal protect ion requires t h a t  d i f ferent  t r e a t m e n t  of persons similarly 
s i tuated be justified by a n  appropr ia te  s t a t e  in teres t .  We fa i l  t o  s e e  on t h e  f a c t s  provided 
an  appropriate s t a t e  in teres t  in t h e  differing t r e a t m e n t  accorded by t h e  board t o  
applicants fo r  licensure a s  dispensing opticians. 

The grading p rac t i ces  described ra ise  serious questions concerning t h e  
effect iveness  of t h e  board's examination procedures t o  de te rmine  competency and 
proficiency of applicants. The dual purpose of determining competency of license 
applicants and protect ing t h e  public against  unqualified professionals is not served by 
designing t es t  questions in which four out  of f ive  possible answers a r e  correct .  The 
board's procedure f o r  exam question development and exam grading should be  closely 
reviewed t o  ensure t h a t  public purposes a re  being served and t h a t  license applicants a re  
being fairly treated.  

cc: Gerald A. Silva 
Performance Audi t  Manager 



A P P E N D I X  V 

MEMORANDUM FROM T H E  ARIZONA L E G I S L A T I V E  COUNCIL 

REGARDING ACCEPTANCE O F  NATIONAL EXAMINATION - 
NOVEMBER 21, 1980 



M E M O  November 21, 1980 

T 0: Douglas R. Norton 
Auditor General  

FROM: Arizona Legislat ive Council 

RE: Request  f-or Research and  S t a t u t o r y  Interpreta t ion (0-80-58) 

This is in response t o  a request  submi t t ed  on your behalf by Gerald A. Silva in a 
m e m o  dated November 7, 1980. No input was received f rom t h e  At to rney  General  
concerning th is  request. 

FACT SITUATION: 

Arizona Revised S t a t u t e s  (A.R.S.) sect ion 32-1682, subsection D states: 

D. The  board shall  give a wr i t t en  and pract ica l  examination t o  all 
applicants. .  . t o  assist  i t  in  determining whether  a n  appl icant  has acquired 
t h e  minimum basic skills required f o r  opt ical  dispensing. T h e  board may  
prescribe such reasonable rules and  regulations re la t ing t o  t h e  examination 
of applicants as may be deemed necessary  f o r  t h e  performance of i t s  duties. 

QUESTION PRESENTED: 

Can  t h e  S t a t e  Board of Dispensing Opt ic ians  (Board) al low a n  examination 
prepared by t h e  Opticians' Association of Amer ica  (OA A) and administered 
by the  Educational Testing Service  (ETS) t o  be  used in  lieu of t h e  
examination which t h e  Board locally prepares  and administers? 

ANSWER: 

No. Administration and grading of an examination by ETS would be  a n  invalid 
delegation of a duty  imposed upon t h e  Board by s ta tu te .  

A provision t h a t  t h e  Board "shall give" a wr i t t en  and p rac t i ca l  examination t o  all 
applicants,  with t h e  specif ic  exception of appl icants  holding l icenses f rom other  s t a t e s  
having requirements substantial ly equivalent t o  those  of th is  s t a t e ,  imposes a mandatory 
duty upon t h e  Board t o  give an examination t o  such applicants. 

By the  t e r m s  of A.R.S. sect ion 32-1683, no t  mater ia l ly  amended s ince  th is  
occupation was f i rs t  regulated in 1956, an appl icant  must  establish by one of four  means  
t h a t  h e  has  t h e  required technical  skill and t ra ining necessary  fo r  licensure. Subsections 
A and C, not mater ia l ly  amended s ince  1956, of A.R.S. sect ion 32-1682 impose a duty 
upon t h e  Board t o  de te rmine  whether  t h e  appl icant  i s  en t i t l ed  t o  a license: 



A. Any person desiring t o  obta in  a l icense t o  be a dispensing optician shall 
make an original application t o  t h e  board upon f o r m s  prescribed by i t ,  
se t t ing  f o r t h  verif ied information t o  assist  t h e  board in  t h e  determinat ion of 
t h e  applicant's abil i ty t o  m e e t  t h e  requirements of this c h a p t e r  and t h e  rules 
and regulations adopted by t h e  board. 

C. The board shall have t h e  right t o  require  f rom all applicants any 
additional information which in  i t s  judgment may  be  necessary  t o  assist  t h e  
board in determining whether  t h e  applicant is en t i t l ed  t o  t h e  license. 

The substance of A.R.S. section 32-1682, subsection D was f i r s t  in i t ia ted a s  a rule 
by t h e  Board. T h e  Supreme Cour t  in S t a t e  ~ o a r d  of Dispensing Opt ic ians  v. Carp ,  85 Ariz. 
35, 330 P.2d 996 (19581, considered t h e  validity of t h e  ru le  adopted by t h e  Board requiring 
an examination of applicants who had not been pract ic ing in  Arizona,  listing subjects  of 
t h e  examination and  requiring a ce r ta in  grade for  passing. The C o u r t  s t a ted  at page 38 of 
t h e  official report: 

l v h e  board must decide whether such engaging /& a dispensing optician7 or -- 
apprenticeship resulted in t h e  applicant having acquired t h e  minimum Fasic 
skills fo r  opt ical  dispensing. The f a c t  of t h e  acquisi t ion of these  basic skills 
f rom t h e  required s ta tu to ry  exper ience is commi t ted  t o  t h e  discretion of t h e  
board and if not  abused, its action cannot  be  controlled by mandamus. 

The  board recognizing i t s  duty t o  make  th is  decision passed a 
resolution t h a t  i t  was  unable t o  do s o  . . . . 

T h e  Cour t  found t h e  ru le  invalid as  enter ing t h e  legis la t ive  field: 

We think t h e  intention of t h e  legislature by t h e  e n a c t m e n t  of t h e  applicable 
portion of sect ion 32-1683 was t o  prescribe ce r ta in  exper ience  which might 
well resul t  in t h e  acquisition of t h e  minimum basic skills necessary fo r  
optical  dispensing without t h e  additional requirement  of passing some 
examination on such subjects and at such percentage as t h e  board might 
choose t o  designate. 

In t h e  f i r s t  session of t h e  Legislature following th is  decision, subsection D was added t o  
A.R.S. sect ion 32-1682. 

The question i n  t h e  C a r p  case, answered in  t h e  negat ive ,  was whether t h e  Board 
could avoid i t s  s t a tu to ry  duty to  determine whether applicants had acquired bas ic  skills by 
adopting a rule  requiring a n  examination. The question presented here ,  which must a lso  
be answered in t h e  negative,  is whether t h e  Board may avoid i t s  s t a tu to ry  duty t o  
determine whether applicants have acquired bas ic  skills and i t s  duty t o  give an 
examination in aid of t h a t  determination by delegating t h e  writ ing of t h a t  examination t o  
one pr ivate  organization as i t s  agen t  and t h e  administrat ion of tha t  examination t o  
another pr ivate  organization as another agent.  



CONCLUSION: 

The  Board, in  t h e  exercise  of i t s  s t a t u t o r y  duty,  could approve and adopt  a s  i t s  own 
an  examination identical  t o  t h e  OAA examination or any o ther  examination i t  might 
reasonably choose. We believe, however,  t h a t  choosing a p r iva te  organization as i t s  agen t  
t o  give and therefore  t o  grade a n  examination in t h e  guise of "reasonable rules and 
regulations re la t ing t o  t h e  examination" would be an  invalid delegation of i t s  duty. 

cc: . G e r a l d A .  Silva 
Perf orrnance Audit Manager 



A P P E N D I X  V I  

MEMORANDUM FROM T H E  ARIZONA L E G I S L A T I V E  COUNCIL  

REGARDING T H E  S C O P E  O F  T H E  BOARD'S  AUTHORITY - 
NOVEMBER 24,  1980 



November 24, 1980 

TO: Douglas R. Norton 
Auditor General  

FROM: Arizona Legisltive Council 

RE: Request  fo r  Research and  S ta tu to ry  Interpreta t ion (0-80-59) 

This is in response t o  a reques t  submit ted on your behalf by Gerald  A. Silva in a 
memo da ted  November 12, 1980. No input was received f r o m  t h e  At to rney  General  
concerning this request. 

FACT SITUATION: 

Arizona Revised S t a t u t e s  (A.R.S.) T i t l e  32, c h a p t e r  15.1 provides fo r  t h e  l icensure 
of dispensing opticians and t h e  regis t ra t ion of appren t ice  dispensing opticians, b u t  i t  does 
not l imi t  t h e  opt ical  dispensing profession t o  these  t w o  classes of regulated personnel. 
A.R.S. section 32-1691, paragraph 2 states: 

This chap te r  shall n o t  apply to: 
(' ', . * * *  

2. Any person working under t h e  d i r e c t  supervision of a physician, 
optometr is t  or  dispensing opt ic ian duly licensed t o  p rac t i ce  in th is  s t a t e ,  so  
long as  t h e  person is working exclusively f o r  t h e  licensed physician, 
optometr is t  or  dispensing opt ic ian and does not  hold himself ou t  t o  t h e  
public a s  a dispensing opt ic ian or  apprent ice  dispensing optician. 

QUESTIONS PRESENTED: 

1. Is the re  any mate r ia l  d i f fe rence  in t h e  S t a t e  Board of Dispensing Optician's 
(Board) legal scope of author i ty  to sanction or  o therwise  regula te  a n  apprent ice  dispensing 
optician a s  opposed t o  an  unlicensed, nonapprentice dispenser of opthalmic  goods? 

2. Can  t h e  a o a r d  t a k e  any  act ion in a case involving a justifiable consumer 
complaint  against  a n  individual who is  unlicensed and who may b e  either: 

(a) An apprent ice  dispensing optician. 

(b) An unlicensed, unregis tered apprent ice  (e.g., c a n  t h e  Board suspend or  revoke 
t h e  l icense of t h e  supervisor of such  individuals?) 

3. How of ten  in Arizona in o ther  professional o r  occupational ca tegor ies  i s  th is  
fo rm of licensed supervision used? 

a < .  
ANSWERS: 

1. See discussion. 

2. See discassion. 



(< 3. Four times. 

DISCUSSION: 

Under A.R.S. sect ion 32-1696, paragraph 3, i t  is unlawful t o  "hire, procure  or  
induce" an unlicensed person t o  pract ice  as a dispensing optician,  "except as provided in 
section 32- 1682, subsection EN. 

A.R.S. sect ion 32-1682, subsection E c r e a t e s  a classif ication of persons designated 
a s  apprentice dispensing opticians and requires t h a t  persons wishing t o  work a s  such • 
apprentices obtain a c e r t i f i c a t e  of registration. 

.Therefore, reading t h e s e  two  s t a t u t e s  together ,  t h e  classif ication of apprent ice  , 
dispensing opticians is a n  except ion t o  those  unlicensed persons whom i t  is unlawful t o  
hire. 

a 
W e  note  t h a t  a person who is  registered as a n  apprent ice  dispensing optician is not 

licensed t o  dispense opt ical  goods independently. Under A.R.S. sect ion 32-1696, 
paragraph 1, i t  is unlawful t o  pract ice  a s  a dispensing optician without a valid license. 
A.R.S. section 32-1671, paragraph 5 does not exempt  ce r t i f i ed  apprent ice  dispensing 
opticians from t h e  definition of "dispensing optician". Under paragraph 1 of th is  section,  
apprent ice  dispensing optician is defined as a "person engaged in t h e  study of optical  
dispensing under t h e  instruction and d i rec t  supervision of a dispensing optician,  physician, 
or optometrist". (Emphasis added.) Under A.R.S. section 32-1691, paragraph 2, t h e  
optical  licensing s t a t u t e s  do not apply t o  persons working both  under t h e  di rect  

c z  , .  supervision of, and exclusively for ,  a licensed physician, op tomet r i s t  o r  optician. 
Therefore  a registered apprent ice  dispensing optician is  not  author ized t o  dispense optical  
goods outside t h e  d i rec t  supervision of his employer. (Under A.R.S. sect ion 32-1681, 
subsection C, a registered apprent ice  dispensing optician may apply fo r  a temporary 
license.) 

Thus, Arizona s t a t u t e s  provide t h a t  an  employer may b e  penalized fo r  hiring 
unlicensed persons t o  p rac t i ce  a s  dispensing opticians,  excep t  a n  employer may no t  be 
penalized for  hiring a regis tered apprent ice  dispensing optican who pract ices  outside t h e  
scope of his authorized pract ice ,  t h a t  is, not  under t h e  d i rec t  supervision of a licensed 
practi t ioner.  A.R.S. sect ions  32-1671, paragraph 1 and  32-1696, paragraph 3. 

The  exception fo r  apprent ices  in A.R.S. sect ion 32-1696, paragraph 3 from the  
prohibition against  hiring a n  unlicensed person t o  p rac t i ce  a s  a dispensing optician does 
not seem t o  have a rational basis, in t h a t  an  apprent ice  is  by definit ion prohibited from 
independently practicing a s  a dispensing optician. A.R.S. sect ion 32-1671, paragraph 1. 
Ve no te  t h a t  t h e r e  is  no s t a t u t o r y  prohibition against  a n  opt ic ian hiring a n  unlicensed 
person who is not  a regis tered apprent ice  a s  long as t h e  unlicensed person works 
exclusively and under t h e  d i rec t  supervision of t h e  licensed pract i t ioner .  A.R.S. section 
32-1691, paragraph 2. Therefore ,  as t o  t h e  board's power t o  suspend o r  revoke t h e  license 
of a licensee who hires an  unlicensed person t o  p rac t i ce  a s  a dispensing optician t h e r e  is a 
difference,  depending on whether  t h e  unlicensed person is a reg i s te red  apprent ice  or  not. 

Under A.R.S. sect ion 32-1699 t h e  board may  make  appl icat ion t o  t h e  cour t  t o  
obtain an injunction t o  enjoin a c t s  or pract ices  which a r e  in violation of t h e  s t a t u t e s  or 

'1 regulations. This injunctive remedy is applicable bo th  t o  licensed and unlicensed persons. 

A.R.S. section 32- 1696 prescribes t h a t  ce r ta in  a c t s  a r e  unlawful: 



32-1696. Unlawful a c t s  

I t  is unlawful: 

1. T o  p r a c t i c e  a s  a dispensing optician without having a valid and 
subsisting l icense issued pursuant t o  th is  chapter ,  excep t  as provided by 
section 32- 169 1, paragraphs  1 and 2. However, nothing in th is  chap te r  shall  
b e  deemed t o  prohibit  t h e  corporate  form of organization provided t h e  
person actively in charge  of t h e  es tabl ishment  be  a l icensee  hereunder o r  a 
person registered pursuant t o  section 32-1682 f rom pract ic ing a s  a n  
apprentice dispensing optician. 

2. To f raudulent ly  procure  a license. 

3. T o  hire,  procure  o r  induce a person no t  licensed t o  p rac t i ce  as a 
dispensing optician,  excep t  a s  provided by sect ion 32- 1682, subsection E. 

4. To give, pay or  receive,  or  o f fe r  t o  give, pay or  receive,  directly 
o r  indirectly, any gi f t ,  premium, discount, r e b a t e  or  remunerat ion t o  or  
f rom any physician o r  op tomet r i s t  in re tu rn  fo r  t h e  re fe r ra l  of pat ients  or  
customers. 

5. T o  engage in fa l se  or  misleading representa t ions  o r  advertising. 
All advertising must  conform with t h e  provisions of sect ion 44- 1481. 

6 .  T o  adver t i se  o r  furnish any examination or  t r e a t m e n t  of t h e  eye. 

7. T o  adver t i se  t h e  furnishing of o r  furnish, d i rect ly  o r  indirectly,  
t h e  services of a physician or  optometr is t ,  bu t  i t  i s  no t  unlawful t o  
recommend t h e  services  of a physician o r  optometr is t .  

8. T o  make  use of any  advertising s t a t e m e n t  of a c h a r a c t e r  tending 
t o  indicate t o  t h e  public superiori ty of any par t icular  sys tem or  t y p e  of 
eyesight examination o r  t r e a t m e n t  over t h a t  provided by o ther  licensed 
ocular practitioners. 

9. T o  fraudulently,  dishonestly, illegally o r  unprofessionally conduct  
t h e  practice of opt ical  dispensing or engage in any conduct in such p rac t i ce  
which would tend t o  do harm t o  t h e  visual heal th  of t h e  public. (Emphasis 
added.) 

The  legislative i n t e n t  of A.R.S. sect ion 32-1696 is ambiguous in t h a t  i t  declares  
cer ta in  a c t s  t o  b e  "unlawful" but  does not classify t h e  a c t s  as c r imes  o r  prescr ibe  a 
penalty. Since A.R.S. sect ion 32-1693 author izes  t h e  board t o  deny, suspend or  revoke t h e  

8 license of any person "who violates any provision of th is  chapter"  t h e  board could deny, 
suspend or revoke t h e  l icense  of e i ther  a n  apprent ice  o r  a licensed dispensing optician who 
commi t ted  such acts .  You may wish t o  recommend t h a t  A.R.S. sect ion 32-1696 b e  
amended t o  ei ther provide a criminal classif ication or b e  rewr i t t en  t o  declare  t h a t  t h e  
prohibited a c t s  a r e  grounds fo r  denial, suspension or revocation of a license. Therefore ,  
a s  t o  a c t s  which a r e  unlawful under A.R.S. sect ion 32-1696 t h e r e  is a di f ference a s  t o  

'- whether the  offender is unlicensed or licensed, s ince  A.R-5.  sect ion 32-1696 cannot  b e  
applied t o  unlicensed persons. 



Under A.R.S. sect ion 32- 1697, only t h e  unauthorized p rac t i ce  of optical  dispensing 
is  a pe t ty  offense, punishable by a maximum f ine  of $300. This is t h e  only a c t  on conduct 
in chapter  5.1 regulating dispensing opticians which is classif ied a s  a crirninal offense. 
Criminal prosecution is under t h e  jurisdiction of c i t y  prosecutors o r  county attorneys. 
A.R.S. section 32- 1698. 

2. There is no express s t a tu to ry  author i ty  t o  suspend or  revoke t h e  license of a 
supervisor of an unlicensed person. Under A.R.S. sect ion 32- 1696, paragraph 3, t h e  board 
may suspend or revoke the .  license of an  employer who hires a n  unlicensed person t o  
p rac t i ce  as  a dispensing optician, excep t  if t h e  unlicensed person is a registered 
apprent ice  practicing outside t h e  scope of his authorized pract ice .  See  discussion of 4 

question 1. 

Also under paragraph 9 of A.R.S. sect ion 32-1696 t h e  board could suspend or  
revoke t h e  license of a person who "fraudulently, dishonestly, illegally o r  unprofessionally" 
conducts  the  p rac t i ce  of optical  dispensing or  engages  in "any conduct in such pract ice  
which would tend t o  d o  harm t o  t h e  visual heal th  of t h e  public". As t h e  negligent hiring of 
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persons who a r e  incompeten t  would clearly b e  conduct  which "would t end  t o  do harm t o  
t h e  visual health of t h e  public" t h e  board would have author i ty  t o  revoke t h a t  employer's 
license. We cannot say  under what  c i rcumstances ,  if any,  a supervisor's conduct would 
fall  within the  prohibited conduct  described in paragraph 9. 

3. Arizona s t a t u t e s  provide fo r  t h e  supervision of l icensed apprent ices  or  interns 
in four instances: 

< (a) Barber apprentices.  

Arizona s t a t u t e s  prescribe t h a t  t o  b e  eligible f o r  a regular l icense t o  pract ice  a s  a 
barber a person must,  in addit ion t o  passing a barbering examinatiop,  comple te  eighteen 
months' apprenticeship under t h e  personal supervision of a registered barber. A.R.S. 
section 32-323, paragraph 2. 

Apprentice barbers  may prac t i ce  only under t h e  supervision of a registered barber. 
A.R.S. section 32-324, subsection C. A barber shop may not  employ more  than two barber 
apprent ices  for each  l icenced barber. A.R.S. sect ion 32-329, subsection C. T o  qualify for 
cer t i f ica t ion a s  a barber  apprent ice  a person must be  a gradua te  of a registered barber 
school and  pass an apprenticeship examination. If an  apprent ice  does not  pass t h e  regular 
examination t o  p rac t i ce  a s  a barber within t h r e e  years  of receiving his ce r t i f i ca te  of 
apprenticeship, t h e  c e r t i i i c a t e  is revoked, unless h e  c o ~ n p l e t e s  two  hundred f i f ty  hours of 
fu r the r  study in a regis tered barber school. A.R.S. sect ion 32-324. 

R barber who p e r m i t s  a person in his employ or  under his supervision t o  pract ice  a s  
a barber apprentice wi thout  an apprent ice  c e r t i f i c a t e  is guilty of a class 3 misdeameanor. 
A.R.S. section 32-356, paragraph 2. 

(b) Embalmer apprentices.  

Arizona s t a t u t e s  prescibe t h a t  t o  be  eligible fo r  a c e r t i f i c a t e  t o  pract ice  
embalming a person mus t ,  in addition t o  being a gradua te  of an approved college of 
embalrning, complete  t w o  years of pract ica l  exper ience as a n  embalmer  under a qualified 
practicing embalmer,  and  such apprenticeship must  include embalming a t  l eas t  twenty- - f ive  bodies. A.R.S. sec t ion  32-1322, paragraph 2. An apprent ice  embalmer  may pract ice  
only under t h e  d i rec t  supervision of a licensed embalmer.  A.R.S. section 32-1327, 
subsection C. The  sr~pervisor  must ce r t i fy  with his s ignature  t h e  work of t h e  apprent ice  
embalmer.  A.R.S sect ion 32- 1361, subsection B. 



(c) Pharmacy interns.  

Arizona s t a t u t e s  provide t h a t  a person accep ted  in a school o r  college of pharmacy 
may register a s  a pharmacy in tern  f o r  t h e  purpose of receiving instruction in t h e  p rac t i ce  
of pharmacy and t h e  necessary experience t o  pract ice .  A.R.S. sect ion 32-1923. 

"Intern training and registrat ion as a pharmacy i n t e r n .  . . i s  f o r  t h e  purpose of 
acquiring practical  experien'ce in t h e  p rac t i ce  of t h e  profession of pharmacy before  
becoming registered a s  a pharmacist". A.R.S. sect ion 32-1923, subsection E. 

A pharmacy in te rn  who does no t  comple te  his pharmacy educat ion within six years  
is not 'eligible f o r  re-registrat ion as a n  in te rn  without an  accep tab le  explanation t o  t h e  
board. An intern may dispense drugs and perform o ther  dut ies  of a pharmacis t  only in t h e  
presence and under t h e  personal supervision of a licensed pharmacist .  T h e  supervising 
pharmacist  must regis ter  with t h e  board a s  a pharmacy in te rn  preceptor  and  may n o t  
permit  a person t o  act as a pharmacy in te rn  until h e  has verif ied t h e  intern's registrat ion.  
A.R.S. secton 32-1923. 

(d) Polygraph examiner  interns. 

B Arizona s t a t u t e s  pe rmi t  a person who is  in training and has  completed a course  in 
polygraphy in an  approved school t o  adminis ter  polygraph examinat ions  under t h e  
supervision and personal control  of a l icensed examiner. An in te rn  l icense  i s  valid f o r  six 
months only and  may  b e  extended upon good cause  f o r  six months  only. T h e  apprent ice  

( must consult monthly wi th  t h e  supervising examiner  fo r  t h e  purpose of having his work 

D evaluated. T h e  supervising examiner  mus t  furnish a wr i t t en  repor t  on t h e  intern's 
competency and exper t i se  a t  t h e  t i m e  t h e  in tern  applies f o r  a l icense t o  p rac t i ce  
polygraphy. A.R.S. sect ion 32-2707. 

Like t h e  above s ta tu tes ,  t h e  s t a t u t e s  on apprent ice  dispensing opticians provide a 
means t o  qualify f o r  a license t o  pract ice .  A.R.S sect ion 32-1683, paragraph 6, 
subdivision (b). 

However, in c o n t r a s t  with s t a t u t e s  providing fo r  ce r t i f i ca t ion  of apprent ices  o r  
interns in other professions, t h e  dispensing opt ic ian s t a t u t e s  do no t  expressly manda te  any 
duties on t h e  supervising practi t ioner.  For  example,  compare  with t h e  o ther  following 
s ta tutory  provisions: 

---may no t  employ or  supervise a n  unlicensed apprent ice .  A.R.S. sect ion 
32-356, paragraph 2 ( b a r b e d .  

---must regis ter  with t h e  board a s  a supervising pract i t ioner  and  verify with 
t h e  board t h e  intern 's  registrat ion.  A.R.S sect ion 32-1923 (pharmacists). 

---must c e r t i f y  t h e  apprentice 's  work. A.R.S. sect ion 32- 136 1, subsection B 
(embalmers). 

---must eva lua te  t h e  intern 's  progress and consult  wi th  him monthly and  
make a wr i t t en  repor t  on his competency.  A.R.S. sect ion 32-2707 (polygraph 
examiners). 

A.R.S. sect ion 32-1671, paragraph 1 def ines  an  "apprent ice  dispensing optician" as 
one who works "under t h e .  . . di rec t  supervision" of a licensed pract i t ioner ,  and "direct  
supervision" is defined a s  "the provision of d i rect ion and control  through inspection and  
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evaluation of work by consultat ion or instruction, a s  needed". Therefore,  a duty of t h e  
supervisor to inspect  and evaluate  t h e  apprentice's work may  be  implied. You may wish t o  
suggest an arnendment t o  the  s t a t u t e s  t h a t  would expressly manda te  tha t  t h e  supervising 
practi t ioner be responsible for t h e  work of t h e  apprentice.  

Also, A.R.S. sect ion 32-1682, subsection E, requires t h e  employer of a n  apprent ice  
to  ce r t i fy  the  application for apprenticeship. 

E. The board shall require t h a t  any person desiring t o  work as  a n  
apprentice dispensing opti t ican obtain a c e r t i f i c a t e  of registration. The 
person shall rnake an original application t o  t h e  board upon f o r m s  prescribed 
by i t .  The apprenticeship shall be  deemed t o  commence  on the  d a t e  of 

'application. T h e  application shall s t a t e  whether  t h e  appl icant  is beginning 
employment and, if not ,  t h e  da te  employment  began fo r  t h e  purpose of 
obtaining pract ica l  experience. The application shall indicate  the  name of 
the  appyicant1s employer  and whethira t h e  employer is a duly licensed 
physican, optometr is t  or dispensing optician. T h e  application shall b e  
cer t i f ied  by t h e  employer and t h e  applicant. A f e e  fo r  registrat ion shall n o t  
b e  required. T h e  board, upon rece ip t  of t h e  application, shall issue a 
ce r t i f i ca te  of registrat ion valid at t h e  es tabl ishment  of t h e  employer. 
(Emphasis added.) 

As t h e  employer may no t  b e  t h e  s a m e  person a s  t h e  supervising practi t ioner,  you 
may wish t o  suggest t h a t  t h e  above provision be amended t o  require t h a t  t h e  name of t h e  

( supervising pract i t ioner  b e  included on t h e  application. 

cc: Gerald A. Silva 



A P P E N D I X  V I I  

MEMORANDUM FROM T H E  ARIZONA L E G I S L A T I V E  COUNCIL 

REGARDING P E N A L T I E S  F O R  OCCUPATIONAL REGULATION - 
MAY 21, 1981 



TO: Douglas R. Nor ton  
Aud i t o r  General  

FROM: A r i zona  L e g i s l a t i v e  Counc i l  

RE: Request f o r  Research and S t a t u t o r y  I n t e r p r e t a t i o n  (0-81-42) 

Th is  i s  i n  response t o  a  reques t  submi t ted on you r  b e h a l f  by  Gera ld  A. 
S i l v a  i n  a  memo dated May 12, 1981. No i n p u t  was rece i ved  f r om t h e  a t t o r n e y  

D genera l  concern ing t h i s  request .  

FACT SITUATION: 

Ar izona Revised S t a t u t e s  (A.R.S. ) s e c t i o n  32-1673 s t a t e s :  

The board s h a l l  p r e s c r i b e  and en fo r ce  r u l e s  and r e g u l a t i o n s ,  n o t  i n  
c o n f l i c t  w i t h  t h e  laws o f  t h i s  s t a t e ,  necessary o r  adv i sab le  t o  c a r r y  
o u t  t h e  p r o v i s i o n s  o f  t h i s  chapter ,  and which h e l p  t o  assure t h e  
competency o f  d i spens ing  o p t i c i a n s  and p reven t  conduct  on t h e i r  p a r t  
which would t end  t o  do harm t o  t h e  v i s u a l  h e a l t h  o f  t h e  p u b l i c .  

A.R.S. s e c t i o n  32-1693, subsec t ion  A g ran t s  t h e  board o f  d i spens ing  
o p t i c i a n s  (board) t h e  power t o :  

l v u s p e n d  o r  revoke t h e  l i c e n s e  o f  any person who v i o l a t e s  any - 
p r o v i s i o n  o f  t h i s  chap te r  o r  t h e  r u l e s  and r e g u l a t i o n s  o f  t h e  
board. 

Ar i zona  A d m i n i s t r a t i v e  Rules and Regu la t ions  Chapter 20, A r t i c l e  1, Ru le  
R4-20-06 p rov ides  f o r  an i n f o r m a l  h e a r i n g  process and i n f o r m a l  d i s p o s i t i o n  o f  
cases. 

F i n a l l y ,  A.R.S. s e c t i o n  32-1696 de l i nea tes  un law fu l  a c t s  r e g a r d i n g  
d ispens ing  o p t i c i a n s .  However, no s p e c i f i c  s t a t u t e s  o r  r u l e s  e x i s t  r ega rd ing  t h e  
board 's  a u t h o r i t y  t o  a c t  on compla in ts  o r  t h e  s p e c i f i c  procedures t o  f o l l o w  i n  
do ing so. 

QUESTIONS PRESENTED : 

1. What e f f e c t ,  i f  any, does t h e  l ack  o f  s p e c i f i c  s t a t u t e s  o r  r u l e s  and 
r e g u l a t i o n s  r e g a r d i n g  compla in ts  have on t h e  b o a r d ' s  ab i  li ty  t o  handle 
compla in ts  and/or t h e i r  scope o f  a u t h o r i t y  i n  h a n d l i n g  cotnp la in ts? 

2. How does t h e  b o a r d ' s  s t a t u t o r y  a u t h o r i t y  t o  handle compla in ts  compare 
w i t h  t h a t  o f  o t h e r  boards i n  t h e  s t a t e ?  

3. How do t h e  p e n a l t i e s  f o r  v i o l a t i o n s  o f  t h e  d i spens ing  o p t i c i a n  
s t a t u t e s  compare w i t h  t hose  o f  o t h e r  boards? 
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4. Are criminal offenses and penalties provided for in the case of 
violations of the dispensing optician s ta tu tes?  In other words: a )  Is  the 
penalty provided for  in A.R .S .  section 32-1697 considered criminal; and b )  are 
any other criminal offenses or penalties available under Arizona law? 

ANSWERS: 

1. I t  i s  inappropriate for  t h i s  off ice to  undertake a factual 
determination of the substantive e f fec t  on the  board of the lack of s ta tutory or 
regulatory complaint procedures without a case-by-case review of the handling of 
complaints made t o  the  board. Obviously i t  would seem beneficial for  the board, 
the complainant and the optician who i s  the subject of the complaint to have 
clear guidelines f o r  handling complaint procedures. A routine process for  4 
reviewing complaints would help to ensure that  the board conducts effective 
investigations plus i t  would provide procedural safeguards for  the dispensing 
optician involved in the complaint. 

You may wish to  recomnend tha t  complaint review procedures be enacted by 
the legis lature  or promulgated by board rule.  

2. The board's s ta tutory authority to  handle complaints i s  sketchy when 
compared to  tha t  of other licensing boards and commissions. A limited review of 
s ta tutes  of 25 other A.R.S. T i t l e  32 boards indicates that  in 18 cases the 
statutory complaint procedures are qui te  specif ic  as opposed t o  the enabling 
legislation for  the board of dispensing opticians. 

3. The criminal penalties prescribed by the legis lature  for  violations of 
A.R.S .  T i t l e  32, chapter 15.1 (dispensing opticians) are the leas t  severe of 
those found in the remainder of T i t l e  32. A brief survey of enabling s tatutes  of 
other selected T i t l e  32 boards and co~rrnissions indicates that  the great majority 
( 2 2 )  have misdemeanor c lass i f ica t ions  while 5 have a felony classif icat ion or a 
combination felony-misdemeanor classif icat ions.  

4 .  A.R.S. section 32-1697 provides tha t  "lube practice of optical 
dispensing without a valid and subsisting license is a petty offense." Petty 
offenses are criminal offenses. While no imprisonment i s  authorized for  
conviction of a petty ~ f f e r i ~ e ,  i t  i s  punishable by a criminal f ine  of u p  t o  three 
hundred dol lars .  A.R.S.  sc _ t ion  13-802, subsection 0. 

A.R.S .  section 32-1697 covers only the practice of optical dispensing 
without a valid and subsisting license; however, the items enumerated as unlawful 
in A . R . S .  section 32-1696 would also be considered petty offenses by virtue of 
the general requirement prescribed by A.R .S .  section 13-602, subsection C: 

Any offense defined outside t h i s  t i t l e  without e i ther  designation as 
a felony or misdemeanor or specification of the classif icat ion or 
the penalty i s  a petty offense. 

cc: Gerald A. Si lva 
Performance Audit Manager 



A P P E N D I X  V I I I  

MEMORANDUM FROM T H E  ARIZONA L E G I S L A T I V E  COUNCIL 

REGARDING ARIZONA OCCUPATION REGULATION - 
AUGUST 10, 1981 



August 10, 1981 

TO: Douglas R. Norton 
Auditor General 

FROM: .4rizona Legislative Council 

RE: Request for Research and Statutory Interpretation (0-80-59, addendum) 

This addendum is in  response t o  a request submitted on your behalf by 
Gerald A. Silva in a memo dated August 7, 1981, No input was received from the  
Attorney General concerning this request. 

The memorandum dated November 24, 1980 indicates that Arizona 
Revised Statutes  (A.R.S.) Title 32, chapter 15.1 excepts from the  provisions of 
chapter 15.1 a t  section 32-1691, paragraph 2, any persons working under the  
direct supervision of a licensed dispensing optician who work exclusively for the  
licensed dispensing optician. 

QUESTION PRESENTED: 

Is there a similar broad exception in any other s ta tu tory  regulation of 
occupations, with the result tha t  an unlicensed or unregistered person may  
perform the same acts,  under the  supervision of a licensed person, as a 
registered apprentice may perform? 

ANSWER: No. 

Other provisions for licensed or registered apprentices are: 
! 

I 1. Barbers. A barber who permits a person under his supervision to  1 

practice as  a barber apprentice without an apprentice cer t i f icate  is guilty of a 
class 3 misderneanor. A.R.S. section 32-356. 

, 
2. Embalmers. No dead human body shall be embalmed except by a ' 

qualified practicing embalmer or by a registered apprentice under direct 
supervision of a qualified embalmer. A.R.S. section 32-1361. 

3. Pharmacists. I t  is unlawful for any person other than a pharmacist or 
pharmacy intern t o  sell or dispense drugs or compound prescription orders. 
A.R.S. section 32-1961. 

4. Polygraph examiners. Only licensed polygraph examiners (A.R.S. 
section 32-2702) or interns (A.R.S. section 32-2707) or full-time employees of a 1 
law enforcement agency (A.R.S. section 32-2709) may administer polygraph ' 

examinations. 



CONCLUSION: 

To bring chapter 15.1 into conformity with other  regulatory s ta tu tes  
which provide for apprentices, the exception in A.R.S. section 32-1691, 
paragraph 2 should be  narrowed from "personn to "apprenticen. The present 
s ta tute  is apparently not the result of inadvertence, however. This section, as 
added by Laws 1956, chapter 32, section 1, excepted "any person working under 
the direct supervision . . . so long as  the apprentice is working exclusively for 
the . . . dispensing optician . . . ". It was Laws 1979, chapter 20 1, amending 
chapter 15.1 generally, which changed "apprentice" to  "personn. 

cc: Gerald A. Silva 
Performance Audit Manager 



A P P E N D I X  I X  

MEMORANDUM FROM T H E  ARIZONA L E G I S L A T I V E  COUNCIL 

REGARDING COMITY WITH OTHER S T A T E S  - 
JUNE 15, 1981 



@ 
TO: Douglas R. Norton 

Auditor General  

M E M O  June  15, 198 1 

FROM: Arizona Legislat ive Council 

8 RE: Request fo r  Research and S ta tu to ry  Interpreta t ion (0-8 1-43) 

This memo is a revised response* t o  a request  submit ted on your behalf by Gerald 
A. Silva in a m e m o  da ted  May 13, 1981. No input was  received f rom t h e  At to rney  
General  concerning th is  request. 

8, 
FACT SITUATION: 

Arizona Revised S t a t u t e s  (A.R.S.) sect ion 32-1683 requires, in part: 

An applicant f o r  a l icense under th is  chap te r  shall: 

6 .  Establish t h a t  he  has t h e  required technical  skill and training necessary 
for  licensing by any one of t h e  following means: 
(a) Submit evidence of having a valid and subsisting l icense in good standing 
f rom another  state which l icenses dispensing opticians or  opthalmic 
dispensers, and whose requirements at t h e  t i m e  of issuance of t h e  l icense 
were  at leas t  substantial ly equivalent t o  t h e  requirements  of th is  chapter.  

1! 
Arizona Administrat ive Rules and Regulations, Chap te r  20, Art ic le  1, Rule 

R4-20-02(B) requires t h a t  t h e  examination f o r  l icensure b e  divided into: 

A wri t ten  examination,  consisting of t h e  following subjects: 

1. Occular anatomy, physiology and anomalies. 

2. Geometr ic  opt ics  

3. Ophthalmic laboratory  

4. Contac t  lenses; and 

A practical  examination. 

Subsection (H) of t h e  s a m e  rule  requires a minimum score  of 75 percen t  on e a c h  of 
t h e  four wri t ten  sect ions  and t h e  s a m e  on t h e  pract ica l  examination.  In addition, Arizona 

@ dispensing optician s t a t u t e s  disallow t h e  substi tution of examinations f o r  l icensure 
prepared by any person or group o ther  than t h e  Board of Dispensing Opticians (Board) (see 
Legislative Council memorandum No. 0-80-58). 

@ *This replaces  our memo (0-81-43) dated May 21, 1981. 
IX-1 



Board in arbitrari ly refusing, because of some finely drawn technicality, t o  allow a person 
t o  qualify as a dispensing optician on t h e  basis of comi ty  is subject  to  judicial review by 
way of a special ac t ion in  mandamus. 61 Am. Jur. 2nd Physicians, Surgeons, Etc. sect ion 
68. A cour t  may issue a writ  of mandamus t o  any Board t o  compel t h e  admission of a 
par ty  t o  t h e  use of a right t o  which h e  is entitled. A.R.S. sect ion 12-2021. 

CONCLUSION: 

1. If t h e  Board determines  t h a t  t h e  licensing requirements  of Virginia, Georgia, 
Massachusetts and Nevada f o r  dispensing opticians a r e  substantial ly equivalent t o  
Arizona's licensing requirements,  t h e  agreements  t o  g ran t  l icensure by comity  with such 
states a r e  valid and legally binding. The  Board's determinat ion will be followed unless it 
is shown t o  b e  unreasonable and c lear ly  erroneous. 

9 
2. Abuse of discretion by t h e  Board in arbitrari ly refusing t o  allow a person t o  

qualify as a dispensing optician by comi ty  is  reviewable by t h e  cour ts  pursuant t o  a special  
action in mandamus. 

cc: Gerald A. Silva 
Performance Audit Manager 



A P P E N D I X  X 

MEMORANDUM FROM T H E  ARIZONA L E G I S L A T I V E  COUNCIL 

REGARDING COMITY WITH ALASKA - 
J U N E  15 ,  1981 



June  15, 1981 

TO: Douglas R. Norton 
Auditor General  

FROM: Arizona Legislative Council 

RE: . Request  for Research and S ta tu to ry  Interpreta t ion (0-81-39) 

This is in response t o  a request  submit ted on your behalf by Gerald A. Silva in a 
memo dated May 7, 1981. No input was  received f r o m  t h e  a t to rney  general  concerning 
th is  request. 

FACT SITUATION: 

The state board of dispensing opticians (board) in i t ia ted a verbal agreement  with 
t h e  S t a t e  of Alaska t o  g ran t  l icensure by comity  on approximately March 8, 1979. This 
agreement  was arranged on t h e  basis of information presented t o  t h e  board t h a t  Alaska's 
licensing requirements were  similar t o  those  of Arizona. On approximately December  13, 
1979, t h e  board cancelled t h e  comity  agreement  because  additional information received 
indicated t h a t  Alaska's l icensure requirements were  not  similar. (Alaska was found t o  
l icense separate ly  for  eyeglasses and c o n t a c t  lenses; Arizona l icenses for both  under t h e  
s a m e  license.) 

During t h e  period fo r  which reciprocity was  granted t o  Alaska residents, several  
Alaska l icensees received Arizona licenses through comity. 

QUESTIONS PRESENTED: 

I 
1. Given t h e  si tuation (i.e., t h a t  comi ty  was  granted on t h e  basis of incomplete  

information and l a te r  revoked due t o  additional informat ion received), would t h e  l icenses 
granted through comity  t o  Alaska residents during t h e  period between March and 
December of 1979 be invalid? 

2. Is the re  any s i tuat ion in which l icenses g ran ted  through comity  should be  
invalidated if a n  agreement  t o  g ran t  l icensure by comity  was subsequently cancelled? 

ANSWERS: 

1. Yes. 

2. See discussion. 

DISCUSSION: 

1. This discussion assumes t h a t  t h e r e  was no change  in Alaska law during 1979. 

The s ta tutory  provision under which l icensed dispensing opticians or  opthalmic  
dispensers f rom other  states may become licensed in th i s  state is Arizona Revised 
S t a t u t e s  (A.R.S.) section 32-1683, paragraph 6, subdivision (a): 
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An applicant fo r  a l icense issued under th is  chapter  shall: 

6. Establish t h a t  he  has t h e  required technical  skill and training 
necessary fo r  licensing by any one  of t h e  following means: 

(a) Submit evidence of having a valid and subsisting license in good 
standing f r o m  another state which licenses dispensing opticians o r  
ophthalmic dispensers, and whose requirements at t h e  t i m e  of 
issuance of t h e  license were  at l eas t  substantially equivalent t o  t h e  
requirements of th is  chapter.  

The purpose of th is  s t a t u t e  is t o  allow t h e  licensure of persons who a r e  evidently 
qualified t o  pract ice  a s  dispensing opticians but who have not had t h e  training or  
experience in this state as is otherwise required. A l icense may be  g ran ted  under such 
circumstances only when t h e  prescribed conditions exist, i.e.: 

(a) The person has a valid and subsisting l icense 

(b) Issued by a state which l icenses dispensing opticians or  ophthalmic dispensers, 
and 

(c) The licensing requirements at t h e  t i m e  t h e  l icense was  issued were  at leas t  
substantially equivalent t o  Arizona's licensing requirements. 

Administrative agencies have no common law or  inherent powers. Instead thei r  
powers a r e  t o  be measured by t h e  s t a t u t e s  under which they operate.  Kendall v. Malcolm, 
98  Ariz. 329 (1965); Garvey v. Trew, 64 Ariz. 342 (1946). The  board must follow t h e  
standards prescribed by s t a t u t e  in determining whether a reciprocal  l icense may be 
granted. If an act by t h e  board abrogates  a s ta tu to ry  standard,  it is  invalid. Akopiantz v. 
Board of Medical Examiners, 11 Cal. Rptr .  810 (Ct.  App. Cal. 1961); Lake v. Mercer,  58 
S.E. 2d 336 (S.C. 1950). In t h e  ins tant  case, t h e  l icense would have allowed a person who 
was licensed in Alaska t o  deal  in e i the r  eyeglasses or  con tac t  lenses t o  become licensed t o  
deal  in both in Arizona with no showing t h a t  h e  was so qualified. Arizona law 
contemplates tha t  a licensed dispensing optician is qualified t o  dispense both  eyeglasses 
and con tac t  lenses. (See definition of "dispensing optician", A.R.S. sect ion 32- 167 1 .) Since 
t h e  Alaska requirements a r e  not  "substantially equivalent" t o  Arizona's requirements,  t h e  
purported reciprocity agreement  was invalid as were  any Arizona l icenses issued 
thereunder. 

Whether t h e  question is analyzed in t e r m s  of reciprocity or  comity,  t h e  result  is 
t h e  same. "Reciprocity" is essentially based on an  agreement  o r  quid pro  quo. I t  is t h e  
relat ion when one state gives t h e  subjects  of another  ce r ta in  privileges, on condition t h a t  
its own subjects shall enjoy similar privileges at t h e  hands of t h e  o ther  state. Black's Law 
Dictionary 1142 (5th ed. 1979). "Comityt', on t h e  other  hand, involves a unilateral  
willingness t o  grant a privilege ou t  of de fe rence  and goodwill r a the r  than  as a m a t t e r  of 
r ight or obligation. Black's Law Dictionary 242 (5th ed. 1979). I t  is t h e  recognition tha t  
one sovereignty allows within i t s  ter r i tory  t o  t h e  official act of another  sovereignty. 
Under comity, recognition may b e  given by t h e  board if not  contrary  t o  t h e  public policy 
of Arizona. Brown v. Babbit t  Ford, Inc., 117 Ariz. 192 (1977). The public policy of 
Arizona is s t a ted  in t h e  previously c i t ed  s t a t u t e  as requiring t h a t  t h e  o t h e r  s ta te ' s  
standards be  "at l eas t  substantial ly equivalent t o  t h e  requirements of th i s  chapter.'' 
A.R.S. section 32-1683, paragraph 6, subdivision (a). The s ta tu to ry  requirement  d i c t a t e s  
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t h e  t e r m s  of any  reciprocal  agreement  or  comity  consideration. Since Alaska's 
requirements did not m e e t  t h e  s t a tu to ry  standard,  t h e  board could not license an Alaska 
licensee under e i the r  reciprocity or comity.  

T h e  Supreme Cour t  of Georgia addressed t h e  s a m e  question involving a 
chiropractic license issued by comity  t o  p rac t i ce  in Georgia based on a Kentucky 
chiropract ic  license. I t  was l a t e r  discovered t h a t  t h e  laws of Kentucky did not  have 
requirements equal t o  those  of Georgia. The  puta t ive  l icensee  sought t o  enjoin t h e  board 
of chiropractic examiners f rom rescinding t h e  Georgia license. The court ,  however, held, 
as we conclude, t h a t  t h e  board was without author i ty  t o  issue t h e  license, t h e  l icense was 
invalid a b  initio and t h e  board could n o t  be  enjoined f r o m  rescinding t h e  license. Rose v. 
Grow, 82  S.E. 2d 222 (1954). 

P lease  note tha t ,  until notif ied of t h e  invalidity or some o ther  af f i rmat ive  act ion 
by t h e  board t o  revoke t h e  licenses, t h e  Alaskan opticians could continue t o  p rac t i ce  
under t h e  licenses which were  issued under color of law. In any even t  t h e  l icenses which 
were issued in 1979 would have expired on December  31, 1979. A.R.S. sect ion 32-1681, 
subsection 5. 

2. As indicated above, l icenses issued by comity  a r e  invalid only when t h e r e  is 
some d e f e c t  in the i r  issuance or  continuation t h a t  would make t h e  l icense invalid. 
Generally, however, if a person has  m e t  t h e  requirements  of A.R.S. section 32-1683, 
paragraph 6, subdivision (a), t h e r e  should be  no basis f o r  determining invalidity. 

CONCLUSION: 

1. The agreement  t o  g ran t  l icensure by comi ty  with Alaska was invalid s ince  
Alaska's licensing requirements  were  not substantial ly equivalent t o  Arizona's and 
therefore  t h e  licenses issued pursuant t o  t h e  agreement  were  also invalid. The board had 
no authority t o  issue l icenses by comity  in th is  case as t o  do so  would b e  contrary  t o  t h e  
public policy of Arizona as s t a t e d  by s ta tu te .  

2. A defec t  in t h e  issuance or continuation of such a license, such as t h e  l icensee 
not meet ing t h e  required s tandards  fo r  issuance, will invalidate t h e  license. 

cc: Gerald A. Silva 
Performance Audit Manager 



A P P E N D I X  X I  

MEMORANDUM FROM T H E  ARIZONA L E G I S L A T I V E  COUNCIL 

REGARDING ADEQUATE DOCUMENTATION O F  LEGAL A C T I O N S  TAKEN BY 

THE BOARD O F  OPTOMETRY - JUNE 18, 1979 



E M U  
J u n e  18, 1979 

TL?: D2u:;las R.  Nor tan ,  Auditor  G c n c r a l  

0 :  ,Arizona Legislative Counci l  

11 E: i<cq:lt.st for  Resez rch  and  S t a t u t o r y  I n t e r p r e t a t i o n  (0-79-42)  

This  is i ! ~  response t o  a r eques t  rnade  on your behalf by G e r a l d  '4. Silva in a m e m o  
d a t e d  Slz>. 12. 1379 and  by J i m  Sex ton  in a conve r sa t ion  on J u n e  7, 1979. 

A c c o r d i n s  t o  Ar izona  Rev i sed  S t a t u t e s  s e c t i o n  32-1755, suSsec t ion  8,  t h e  Ar izona  
St;l:c 302rd  of Op tomet ry :  

t 

... shal l  m e e t  a t  leas t  o n c e  e a c h  y e a r  a t  t h e  cap i io l  a n d  a t  s u c h  o t h e r  t i m e s  
and p l a c e s  a s  i t s  pres ident  o r  t h e  governor  ma j r  d e s i g n a t e  by ca l l .  The  b o a r d  
sh.-ill k e e p  a r eco rd  of i t s  acts, r e c e i p t s  and  d isburse inknts ,  a n d  of 
esamina:ions held,  w i th  t h e  n a m e s  and  addres ses  of t h e  app l i can t s  a n d  t h e  
r e su l t s  t h e r e o f ,  t h e  n a m e s  of a l l  persons  t o  whom c e r t i f i c a t e s  h a v e  been  
issued,  t h e  d a t e  of i ssuance  a n d  a l l  renewals .  All s u c h  r e c o r d s  sha l l  b e  
pub!ic. 

Q U E S T I O S S  P R E S E N T E D :  - 

1. Docs  t h e  pass/faiI decision of  t h e  Board c o n s t i t u t e  a l ega l  a c t i o n  which  m u s t  be  
c o n d l ~ c t c d  a t  a forrnzl  Goard rrleeting and  i n c l t ~ d e d  in t h e  Board  minu te s?  . - 

2. Does  t h e  disposition of  a complain;  by t h e  publ ic  aga ins t  a r eg i s t e r ed  
optor r ,e t r i s t  c o n s t i t u t e  a lega l  ac t ion  by t h e  Board? 

3. I f  c o n t e s t e d ,  could  a pass l fa i l  decision b e  d e c l a r e d  null o r  void if i t - w a s  no t  
c o n d u c t e d  a t  a forrnal  Board m c e t i n g  a n d  inc luded in t h e  minu te s?  U'hat o t h e r  legal  
ra rn i f icn t ions  could  resul t  f r o m  t h e  improper  handling of such  dec is ions?  

I .  T h c  bdsic rule of t h e  Ar izona  open r n c e t i n g . 1 3 ~  p r e s c r i b e s  t h a t  "All m e e t i n g s  of 
any puSlic body s t ~ a l l  be public  mee t ings  a n d  all pcrsons  s o  des i r ing  sha l l  be  p e r m i t t e d  t o  
n t tc r ld  2nd l i s ten  t o  t h e  de l ibera t ions  a n d  proceedingr." A r i z ~ n a  R e v i s e d  S t a t u t e s  s ec t ion  
39-43 1.r) I ,  subsc:ction A. A "mceting" acco rd ing  t o  Arizona  R e v i s e d  S t a t u t e s  s e c t i o n  
38-'+31, nx;ig:aph 3 is "...the ga the r ing  o f  a qugrurn o f  r-ncrnSers of a p i ~ b i i c  body t o  
pro?o:c d r  take legal  ac t ion ,  inciuding any de l ibe ra t ions  w i t h  r c s p e c t  t o  such action.":In 
th i s  t . o n : ~ ~ t ,  " legal  act ion" is "a s o l l e c t i v c  decision ... m a d e  by rt rns jor i ty  o l  t h e  mcrnbcrs  
o f  a ! ) r . ? l i c  bofly pursuant  t o  t h e  ... spec i f i ed  s c o p e  of 3ppoin t :ncnt  o r  au tho r i ty ,  a n d  t h e  
I<ls*s of :h:s st:te." Arizona Rcviscd  S t a t u t e s  s ec t ion  33-931, pdragr ' lph 2. 



Clear ly ,  the  Ar izona  open m e e t i n g  l aw  (Ar izona  Revised  S t a t u t e s  s e c t i o n  35-43! e t  
spa.),  \\.hi(:!) is designed to  evpose  t o  public  view a11 mee t ings  of any public  body, appl ies  
t o  the  n o a r d  o f  Optorne t ry .  Op. A t ty .  Gcn.  No. 75-7 p. 4 4 ,  1975-1976. This  conclusion is @ 
given g r e a t e r  uvcight by t h c  f a c t  t h a t  t h e  Icgislriture r ecen t ly  a m e n d e d  t h e  o p e n  mee t ing  
l aw  t o  rn.2ke i t  c l ea r  t h a t  mee t ings  o f  a l l  boards  a n d  commiss ions  which a r e  suppor t ed  in 
\\.hole or  i ; ~  p a r t  by t a x  revcnues  o r  \vhich expend  t a x  revenues a r c  s u b j e c t  t o  t h e  law. 
A r i ~ c n a  Revised  S:atu?es sec t ion  33-43 1, Laws  1975, c h n p t e r  S6, s ec t ion  1. 

\ lo reover ,  a l though t h e  open rnee t ing  law con ta ins  c e r t a i n  e x c e p t i o n s  a n d  
l i ~ ? i s s t i o n s ,  ( c l r i~ons .  Rev i sed  S t a t u t e s  s e c t i o n  3S-Q31,0S), none  of t h e s e  e x c e p t i o n s  and 
l i rqi tat ions apply to  t h e  f a c t  s i tua t ion  p r e s e n t e d  t o  us. 

'A'hztl:er t h e  law appl ies  if t h e  Board  m e e t s  t o  consider  w h e t h e r  an  a p p l i c a n t  should 
be issued or dcnied  a c e r t i f i c a t e  t o  p r a c t i c e  o p t o m e t r y  in th is  s t a t e ,  o r  w h e n  t h e  Board 
disposes of a cornplzint  aga ins t  a r e g i s t e r e d  o p t o m e t r i s t ,  t u rns  on t h e  ques t ion  of  whether  0 

t h c  Board is meer ing  t o  t a k e  legs\ acr iqn .  As used in t!:e open  m e e t i n g  l aw ,  the  t e r m  
legal  z c t i a n  s h o l ~ l d  bc  cons t rued  broadly a n d  is n o t  only t h e  m e r e  f o r m a l  act of vot ing  bu t  
includes discussions and de l iberz t ions  by inembers  of t h e  puS1ic body pr ior  t o  t h e  f ina l  
decision. Op. Atty .  Cen.  No. 75-8 p. 55 ,  1975-1976. The  Board is e m p o w e r e d  t o  issue 
c e r t i f i c a t e s  af regis t ra i ion  :o p r a c t i c e  o p t o m e t r y  in this  s t a t e  t o  qua l i f i ed  appi icants .  
O n e  prerequis i te  t o  t h e  g ran t ing  of a c e r i i f i c a t e  is t h e  successfu l  passage  by t h e  appl icant  
of z n  examinat ion  conduc ted  by t h e  Board.  Ar izona  Rev i sed  S t a t u t e s  s e c t i o n s  32-1705 
a n d  32-1724. The re fo re ,  a n y  m e e t i n g  by a ma jo r i ty  of t h e  Board t o  m a k e  a co l l ec t ive  
decision pursuant  t o  such  s t a t u t e s  would b e  lega l  a c t i o n  by t h e  Board. T h e  m e e t i n g  mus t  
t h e r e f o r e  be  open t o  t h e  public  a n d  t h e  Board mus t  ma in ta in  w r i t t e n  m i n u t e s  which 
include an a c c u r a t e  descr ip t ion  of a l l  l ega l  a c t i o n  taken .  Ar izona  R e v i s e d  S t a t u t e s  
s ec t ion  33-43 1.9 I ,  subsec t ion  5. 

In addit ion,  Ar izona  Revised  S t a t u t e s  s ec t ion  32-1705, subsec t ion  B spec i f ica l ly  
requi res  t h e  Board t o  k e e p  a r eco rd  of i t s  a c t s .  It wor:ld a p p e a r  t h a t  a pas s l f a i l  decision 
of t h e  Board is a n  "act"  which r equ i r e s  t h e  m a i n t e n a n c e  of a d e q u a t e  records .  

(I 
2. Arizon;: Revised  S t a t u t e s  s e c t i o n  32-1755 auti iorizes t h e  Board of  O p t o m e t r y ,  

a f t e r  no t i ce  and  a hear ing ,  t o  suspend o r  revoke  t h e  c e r t i f i c a t e  of a r eg i s t e r ed  . 
op tomet r i s t  for  ce r t a in  reasons.  Ar i zona  Rev i sed  S t a t u t e s  s ec t ion  32-1756, subsec t ion  A 
reqrlires the Board t o  hold a public  hea r ing  fo r  t h e  purpose of d e t e r m i n i n g  if i t  should 
suspend or revoke  t h e  c e r t i f i c a t e  of a r e g i s t e r e d  op tome t r i s t .  R e a d  t o g e t h e r ,  t h e s e  
s t a t u t e s  r c q ~ l i r c  the  Board t o  hold a publ ic  hea r ing  a f t e r  rece iv ing  a c o m p l a i n t  aga ins t  a 
r eg i s t e r ed  op tome t r i s t  t o  dec ide  if t h e  optometrist's c e r t i f i c a t e  should b e  suspended o r  
revoked.  The re fo re ,  a n y  decision m a d e  by a rnajori ty of t h e  Board pu r suan t  t o  t h e s e  
s tn t r l tcs  uPould fall within t h e  defini t ion of l ega l  ac t ion  by t h e  Board. 

3. Arizona Revised  S t a t u t e s  s e c t i o n  38-431.05 requi res  t h a t  "All br~s iness  
t r ansac t ed  by any pc~blic  body during a m e e t i n g  held in violation of t h e  provisions of th is  4! 
a r t i c l e  s t ~ a l l  b e  nr~ll  a n d  void." A s t r i c t  reat l ing of this  s t a t u t e  sugges t s  t h a t  a n y  desision 
.by t h e  Board of O p t o m e t r y  a t  an inforrnal  m e e t i n g  t o  de tcr rn ine  w h e t h e r  a n  appl icant  
should be  i5sucd a certificate t o  p r a c t i c e  op to rne t ry  without  including t h e  dec is ion  in t h e  
rninutcs would be null and  void. The  Ar i zona  C o u r t  of  Appcals  r e c e n t l y  he ld  t h a t  if a 
m c e t i n g  coinplics  with the  in t en t  of t h e  I c g i s l a t ~ j r c  in p'lssing t h e  open m e e t i n g  law, "a 
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t cc t \n ica l  viol,it ion h a v i n i  no  demonstrated prejudicial  e f f e c t  on a complaining p a r t y  
woolti not nullify ,111 the business in a public m e e t i n g  if t o  conc lude  o t h e r w i s e  would b e  
ineqtlitable". -- KaroI - c t  -. ---- nl. v. P o a r d  of Educat ion  --- T r u s t e e s  F lo rence  Unif ied  School  
D i s t r i c t  No. I of Pinal  C o u n t s  C.A.No. 2 CA-Civ 2538 - < p ~ . x ~  -- ---A - 
1~73-he c o u r t  s t a t e d  t h a t  in o r d e r  t o  a r r i v e  a t  t h e  i n t e n t  o f  t h e  l eg i s l a tu re ,  t h e  
provis ic r~s  of t h e  opcn m e e t i n g  Isw mus t  b e  r ead  a s  a whole. T h e  c o u r t  weit on  t o  s t a t e  
t h a t  tile i n t en t  of thc l eg is la ture ,  in passing t h e  open rnce t ing  law,  7 . ~ ~ 3 ~  t o  open t h e  
conduc t  o f  t h e  business of  - g o v e r n m e n t  t o  t h e  sc ru t iny  of t h e  public  a n d  t o  ban  
dec is ion-making i n  s e c r e t .  

Thus,  rl:lder t h e  given f a c t  s i t ua t ion ,  i f  t h e  e f f e c t  of t h e  Board 's  a c t i o n  \Lras t o  ban 
f r o m  t h e  puSlic v iew t h e  decision-rnaking process  in approving  o r  denying a person's  
appl ica t ion  t o  p r z c t i c e  op to rne t ry  in t h i s  s t a t e ,  i t  would appea r  t h a t  t h e  decision would be  
nu!l and  void. In o rde r  t o  a\.oid th i s  s i t ua t ion ,  i t  would be  advisable  t h a t  when t h e  Board  
t a k e s  any  legal a c t i o n ,  i t :  

... be p rcceded  both  by d isc losure  of t h a t  a m o u n t  of informar ion  sufficient t o  
apprI:e the  puSlic in a t t e n d a n c e  of t h e  bas i c  sub jec t  m a t t e r  of t h e  a c t i o n  s o  
t h a t  t he  public  may sc ru t in i ze  t h e  ac t ion  Taken during t h e  mee t ing ,  - a n d  by  
a n  ind ic l r ion  of wha t  i n fo rma t ion  will be ava i l ab le  in t h e  rninutes pu r suan t  
t o  A.2.S. s ec t ion  33-431.01 (8) s o  t h a t  t h e  public  n a y ,  if i r  des i res ,  d iscover  
and  i n ~ c s t i g a t c  f u r t h e r  t h e  background o r  spec i f i c  f a c t s  of t h e  decision.  
Karol  c t  al. a t  - ( foo tno te  o m i t t e d )  

 final!^, a rnce t ing  he ld  by t h e  Board  of O p t o i n e t t y  in violat ion of t h e  open  m e e t i n g  
law would cause  a rne ,nber  of t h e  Board TO b e  gui l ty  of a c l s s s  3 misdemeanor .  Ar i zona  
Revised  S t a t u ~ e s  sec t ion  35-43 1.06. 

1. A p;iss/fail decision of t h e  Board of O p t o m e t r y  is a lega l  a c t i o n  \vhich requii.es a . 
f o r m a l  Board inee t ing  and mus t  b e  inc luded in t h e  Board minutes .  

2. The d i spos i~ ion  of a compla in t  aga ins t  a r cg i s t c r cd  o p t o m e t r i s t  by a mernbcr  of 
t h e  public is a leg21 ac t ion  by t h e  Board. 

3. A pzss/fai l  decision could b e  d e c l a r e d  null and  void if t h e  e f f e c t  of the-dccision 
is t o  hide t h e  Doard's ; ~ c t i o n s  f r o m  public  examinat ion .  In addi t ion ,  a violat ion of t h e  open  
rncct ing law could sub jec t  t h e  Board rnembcrs  t o  a c r imina l  penal ty .  
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T O  A L L  S T A T E  A G E N C I E S  R E G A R D I N G  P U B L I C  N O T I C E  R E Q U I R E M E N T S  - 
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7 0 :  A l l  S t z t c  A g e n c i e s  

FRC:.:.: E r u c c  E. Babbitt, Attorney General 

FL : T h c  P s b l T c  X0tl.c~-. a n d  : . l ins te  T a k i n g  
R c r j i i i  r e n c n t s  Under Arizona ' s  Open 
f . l ~ e t i i ~ c :  Act ,  a s  arncr.ded L 2 v s  1 9 7 5  

. . Sever-i?l c i s e s t i o n s  h a v e  a r i s e r ?  as to the specific 
r c c u i  reizcnts i ~ p o s e d  blr k ? i z o n a  ' s Oper, Meeting Act with . . 

. r c s i - c c t  tc t:?e slvlng of noticc of public meetings. In 
z d z i t i o n ,  th .2  L c c j i s l a t ~ - e ,  i n  i t s  last r e g u l a r  s e s s i o n ,  

. . ~n~?r.c!ed trhe 0;en 14ee t inc j  Act by includi~g specific re- 
c ~ ~ ? i r c ~ : e n t s  o i t k  respect t o  t h e  t a k i n g  of minutes of 
pz> l i c  m c c . t 5 n q s .  T h i s  ~ : ~ c r c ~ o r ~ n L c r .  is desigxed to clarify 
ti;c ;)uS! l c :  1.19 '...'. c-c r ~ c . ~ i ~ - e ~ e n t s  ir.pose2 under thc A c t  2112 

n a. , I., t c j  . jl:fos-ri . cil 1 st;:tc ~scr!cic.c; of the recently enacted ,-., - ,.. Lc tz;;ia(: r?:::~izcz.:~<s. 

I f  jrc\:l j l ~ ; : ~ .  s:l!. q : . z s t i o n s  r e - j e r d l q ~  t h i s  n;en?cr;indcn\, 
i;l '?;:~r~ ~ ~ 1 1 1  -?sC.C:I~C;; C. ~ I c D n t l c ~ s 1 1 ,  C h i e f  Counsel of t h e  

. C i y . ~ i l  D i \ 7 i s i o r ,  ;!i-. 27:-3562. 

I t  knr; t .c-r,r l  statr-:? that a:-: " o p e n  r L i c e t i n g n  i s  opcn  
o:lij* i.n t i , c o ~ g .  j.; thc. - ,u>, l . ic  I-:;;-c, no kr.o;~ledc;.e of t!le 
t i i i : ~  &!?d plccc: .at v ~ h i c - ~ l  i t  is to be he ld .  7 5  Harv .L .  
1 .  1133 ( 1 9 ;  . Ti le  rigi-11; t.c a t t c n d  a ~ r i  p a l - t i c i p a t c  
i n  211 o:;c:n r ;~r .? : t jng  i s  c o n t i n c j c n t  c;?o:i s u f f i c i e n t  noticc 
b e i r g  c j i t jcn .  i i k c :  ot5c1r ~ c t s ,  r i r i z c ~ n a ' s  Ope11 l / , e c t i r ? y  

. . . . 

' . A c t  a r f o r d s  fc..,: ~ ' t ;~ i ;u t .or>-  r c q u i  rc:;~c!r,ts f o r  t h e  mec,"lznics 
. . . of . .  g i v v r i n 3  n o t i c e  of. rr,c:etin:s of s o v e r n i n s  bod ies .  . .  . 

A . 1 t . S .  5 3 8 - 4 3 1 . 5 2 ,  a6dc.d L s : ~ s  1 9 7 4 ,  w h i c h  s e t s  
fort!) t h c  pub1 l c notice 2 - e q u i r e x e n t s ,  p r o v i d c s  as fo l l c~ . ,~s  : 

A .  P u t l i c  n o t i c e  cf a l l  r c ~ u l ~ r  
rqcet i r :qs  of go-.;c>rr:ing Scdic:; 
sh22.1 L c  g i v e n  3; fcI.10;;~: 

I .  t-- , 7 1 . .  st::.: 5116 it:; L-cncic!;, bc:ardr - 
3 c : ; : I  . i  1 ii! i_. c :-"_t.=::.:2: t.;L';t: 
t!,t y <  * y .  ,::. A G.r zA. - - tc  FL-*:;?.7 :.:::::*-- - 1 . j  - ,  

-. - - . . 
@ -4.- ::*. ' . .. X I I - 1  

,*- :.*?, . 
<..  , - .  
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;:otic-; of t h s i r  n s a t i n g s  and t he  naerings 
of t h e i r .  cozmittess and sukccx . . i t t ces  ..gill 
be posted and shall give such public n o t i c e  
a s  is reasonable and prac t icab le  as to the 
tics h7d place of  all recplar neetings. 

2. -I> L L . ~  coun t i e s  and t h e i r  agenc ies ,  
b33rZs and c o i ; ~ ~ . i s s i o n s ,  s c h ~ o l  d i s t r i c k s ,  
and c t h x  s p e c i a l  districts s h a l l  file a 
s tz te r .?n t  w i t h  t h e  clerk of t h e  k ~ a r d  of 
su?erzisors stating where all notices of 
t h e i r  neetings and t h e  n e e t i n g s  of t h e i r  
co-xiktees and su5cc.mittses ; r i l l  be posted 
a22 s h a l l - g i v e  s u c h  ?l&lic not ice  as is 
r2asombfe  and practicable as to the t k e  
and p iace  of all r e g u l a r  z.2eting.s. 

3 .  The cities and t o ~ n s  and t h e i r  
age~sies, boards and co~xissions shall f i l e  
s, ~ . t ~ - ~ - , =  L d ~ ~ - n t  w i t h  t h e  c i t y  clerk or mayor ' s  
office stating where all n o t i c e s  of  t h e i r  
r?.?etings and t h e  n e e t i n g s  of th, pir con- 
n i t t e e s  nzd subcornittees will be posted 
and s h a l l  g i v e  such  p u b l i c  n o t i c z  a s  i s  
reasonable and prlcticable as  t o  the tiae 
and place of all regular neetings. 

B .  I f  an  executive s e s s i o n  o n l y  will 
be held, the n o t i c e  s h a l l  be g iven  t o  t h e  
neAnbers of  t h e  governing body, a n d  t o  t \ e  
g e n e r a l  p u b l i c ,  stating t h e  s p e c i f i c  pro- 
visicn of law authorizing the executive 
s e s s i o n .  

C .  Meetings o t h e r  t han  r e g u l a r l y  
scheduled meet ings  shall not be held with- 
out at least twenty-four h o u r s '  notice t o  
t h e  ?.ezlbers cf t h e  gove rn ing  bo2y m.d the . 

g e n d r a l  public. In case of an actual emcr- d 
g e c c y ,  a meeting may be h e l d  upon such notice 
as is appropriate to the ci rcu~stmccs .  

D. A neeting can be recessed and h e l d  
w i t h  sb.orter notice if public n g t i c e  i s  g i v m  a 
as r e p i r e d  in p a r a ~ r a p h  A of this s e c t i o n .  



. . TL? O;?n !:?ftir.g A c t  +:hen orlq-nail:, e n a c t i d  iri 19.2 
:?a22 no s~2ciiiz provisio:: f o r  t ] ; ~  ~ i ~ ~ i ~ ~  of not ic* .  \,;>j 1-2 
the r c u i r - a i e n t s  s?t fort l l  i n  t h e  1 9 7 4  ~7.3r.d-efits provie2 
so2n ~"ieeiine;, t5e r ~ > r t i c c l a r  _ ~ c h & ? i ~ p  of 3 i v i n 3  notic; 
I:;i77:? 23t bozn ;it f o r t h .  Rorgover, t h e  lanquus- i2 
t k n  1 9 7 4  a ~ ~ n L ~ 2 i l t s  re la t i zq  to -orice i s  or:5iguo-s, ccn- - - .  
rl;sln.; as8 oeten c o n t r o d i c t 3 r y .  ';!i'.hou: eng3ginq ia a i.2:: - - d i s c u s s i o n  of t h e  meny pr3j l f -s  i n v j l v e d ,  we o f f 2 r  r" a:-_* - 
7 i-..; -3  9.1 7 i n o s  - V I V  & A .  C I .  ,-- to .3a follo-"-2d i ; ~  cc;=,lyizo e;ich.  t ; ? ~  --*-.- . :  , .d  .- -.- - - - . . 

> - n q . . ;  -07 2 - -  ----. . .22t~ of 4.11.5. - 3 ,  Altha:l,;h 03 ;.?i.?--. . - ,  -.. '-, 
f o L l ~ : . i i ~ r  t > ? ~ >  quj.deliaes i f i l l  i~ 5s-3 c-sc,s do ; ~ r z  
r2~- : .~rcci  bv ?he .\ct, it s h c u l z  -ev? r  f;ll r !?~. r t  qf '-,he :.zt : ; 
r 2:;. -:- -L~..:.;:b-.. -c-- -. .- c- Ye.r.7 o v ? r - c l l : t i ~ . ; s  i 3  c , ) - ~ t ~ i 2 ~ y  j - l ~ t i c i , ; d ,  
h~:.:.--.-~=, i~ . ,L~!:.~ S-. ...c 2 -> L5? c.IsTFc:;,~ ...-.. Jt,.. ? - ) , : -  -.?cc.; fo- ::iclat- 79 
L- L k - ~  >-cF-. .-, . - - -  7r +?Xz..!pla, a ecsi:is- i-.zc?e in a r,eetir.g fc r  -.- . .  . 
d5ir : t ive  z o t i c e  was qiven -ay l i i : s l y  be declared n u l l  a>:< 
-ds i.2 by r e a s . 3 ~  of A.R.3 .  g 38-431.05.  

E ~ - c h  s t l t s  asency w h i c h  is a ~3varzing bcdy es  aef ins2  
i- h . 2 . S .  5 38-C31 n s s t  f i l e  a s t a t - ~ c n t  r ~ i t i :  t h e  S e c r e t a r y  
of  S t a t e  s t a t r n g  w h o r e  n o t i c e s  of a l l  i t s  m ~ ~ e t i n ~ s  a l d  tte 
To-l ~ * ~ - t i ? . g ~  of its coy-?.ittees or s u j c c x i t t c r s  will be posted. 
See A p p e ~ d i r  A for a si?m.ple sta tement .  h e  purpose  of t h e  
z t o t f ~ e n t  i s  to p r o v i d e  i n f o m . a t i c x  to t h e  public racjardiag 
tk2 p lace  w h e r e  it can fixd cotices of t h e  g c v e r n i n g  body ' s  
c - c t i n 2 s .  G e n e r a l l y ,  a y s v c r ~ i n g  bsdy will p o s t  n o t i c e s  of 
; e- -.- 3Cct inr js  directly ~utsidz t h e  door to fts offices c r  r x  
a Sulletin board in the lojbp of the building in which t h c  
q o v c r n i n g  bcdy's offices are locz.ted. ~ o v e r n i n g  bodies : ~ h i z h  
hold r e g u l a r  meetings on t h e  s&.e day of each nonth Ray po3k 
n o t i c e s  of such  meet inr js  by provid ing  the i n f o m a t i o n  u r . 3 2 ~  
the body's n a 7 e  in tho building d i r e c t o r y .  For  example, th.2 
directory l i s t i n g  in t h e  l o b b y  of t h e  b u i l d i n g  n i g h t  look  as 
f 01 1o:is : 

Arizona Accountanzy Esard Roon 2 0 2  
(Regular ;r.oeti:lgs e v e r y  2nd !"?or.day of  each month) 

R e g u l u  c c e t i n q s  arc7 5 2 z e r ; l l l y  c h o s e  required to be 
conducted an a r c g * ~ l o r  basis by sra 'u tc  and t h e  Catfs of 
which are s e t  by s = a t u t e ,  n l l e ,  o r d k a n c c ,  r12soluticn or 



C U S ~ O X .  For each r c g u l a r  ~ z e t i n g ,  thz g o v ~ r r i n g  "3' xczt 
~ o s t  a Nctice of R e c j u i z r  ' les t ing at :he ?lacs described i n  
ths statexeat f i l e d  x i t h  tha S e c r e i a r y  of S t ~ t e  as Cc:crlbr? 
above. S e e  ~pper.d$< B for a ;m?le ? i n t i c e  cf Rsq-lar i i 2 ~ t -  
ing. ~ t e ~ s t i n g  of :his n o t i c a  x u s t  be 2 ~ n e  as :sr in ad- 
vancs of the regular m e t i n 2  as is reasonzbis 225 in zo - 

- 
C V ~ R ~  less t h a n  2 4 ' h o u r s  p r i o r  to the apetin;. A X  32Eici.cz, 
t h e  governing body m s t  g i v e  a d d i t i c a a l  nctico 2s i3 r:a-sn- 
r b l e  :znder the cir-li:.sta.~ces. S i - - 1 ~ r a 1  t y j ~ j  of aLiitto::31 
r.o:ices c;hich m i g h t  he give2  a r s  de5cr:bsd ii; P3ra;r-gi: F 
b2 law. 

C .  S p e c i a l  Neetic~s Other Than Ersr';e-Cy ; i z p t i r -  7 s 

Spec i a l  neetings are  a l l  castings o t h e r  th ln  re;ulz-r 
n e e t i n g s .  For each special nee t ing ,  the ~ o v e r n i n g  kcdy  
rxst  p o s t  a N o t i c e  of S~ecial i!eeting at tS.2 p l a c e  d~scribed 
in the state3.ent filed w i t h  the Secre ta ry  cf S t a t e .  See 
AgpendLj: C f o r  a sanpln Notice of Spacial i:esL.ing. TT 
govzrning b c . 3 ~  should also give  such add l t io : : s l  notice a s  
is reasoi~sble  under the c i r c ~ ~ s  tanccs. S-.? raragr-aph r" -. . - 
beloyi. Ykis e 2 d i t i o i l a l  notice m ~ s t  i ~ c l ~ i 2  p ~ t i c e  bstn to 
the s e n e r o l  p u j l i c  a n 2  each narSer of tho gcv-rr.in-j to-'jr. 
The seve?:al notices given, including the N o t j l a  02 Sp~cisl 
Weet ing  p o s t e d  as dzscribed above, must be a;c;zplishsd a t  
l e a s t  2 4  hours  p r i o r  t o  the tim? of tha spesis.1 m s e t i n g ,  
except in the case of an emergency n e e t i n g  c o ~ 2 r e d  cndzr 
P a r q r a p h  D below. 

D. Emergency b l e e  t i n q s  

Emergency n e e t i r i g s  a re  those  s p e c i a l  meetings in which 
t h e  gove rn ing  body i s  u n a b l e  to give t h e  required 24 hours 
n s t i c e .  In t h e  case of an a c t u a l  emergency, the s p a c i a l  
m e t i n g  may be he ld  "upon s u c h  n o t i c e  as i s  a p x o p r i n t e  to 

C 1 t h e  circumstances". r.ne n a t u r e  of the n o t i c e  +ecpired i n  
energency cases i s  obviously subjec t  t o  a case by case 
ana lys i s  and cannot  be specified by-gcceral r u l e s .  i3owever, 
any r e l axa t ion  or d e v i a t i o n  i n  the n o r n a l  manner ~f provid-  
i n g  n o t i c e  of meeticgs, e i t h e r  to the g e n e r a l  public o r  to 
nenbers of  the governiny body, oust be carefully s c r ~ t i n i z e d  
and c a n  be justified o n l y  for compelling practical liaitz- 
t i o n s  o n  t h e  a b i l i t y  of the governing body to follow i t s  
n o m a l  n o t i c e  procedures.  



. - !2. +,:.:+2cu tive S?ssior.s 

3-Y ~-i;.c-tise sessi.03 is no th ing  Rore than a neecir.g 
( r - 7 ~ 1 ~ ~  s r  533zi~1) wherein the governing b&y iz a L l o i e d  
113;!r. t?:2 13a-33 I :e>t ing  A c t  to discsss u-d d 2 l i 3 e r a t e  o n  
'attars i n  s f c r s t .  Sea A . R . S .  § 38-431.03. Se?arate - 
zo t i ce  Z E ~ : !  n o t  52 g i v e n  o f  an  exzcu t ive  sessicn i f  it i; - 
h 2 l 2  i n  c s > j l ~ n z Y i o n  w i t h  2 p r o p e r l y  no t i c ed  r e g u l a r  o r  
s 9 s c i a l  c2e:in:. Hcaever, w h e r e  only  an executive saasFc2 
xi11 ':? h e i d ,  a l l  no t i cz s  of t h e  ::setin: xust sta:? t h e  . - .  
sp?alr:rl p r o v i s i c n  of la:i a u t k 0 r i z i r . g  the e:ces~?i-;e ses-  
s i n x ,  i n c l z d i - 3  2 rzferezca t o  the ap?rs?,riats p3rsgr32h 
a £  -ion A of A . 4 . S .  S 3 8 - 4 3 1 . 0 3 .  Sea A2pen3iu D for - 
a a?c? le  2 :o t i .c~  of Z ~ e c u t F - ~ * c  Sessian. 

I n  deciding what  types  of n o t i c e  s h a l l  be given i n  
additioc to p o s t i n g ,  governing bodies should csnsiier t h e  

. f 0 1 l o ; ~ i . n ~  : 

I n  rnmy czses, n o t i c e  o f  mee t ings  c a n  be 
di  5se-r:  7lt.s 1 by p ~ o v i d i n g  p r e s s  rslee-.%s to 
r.c'..;p:, -rs > ~ : k l i ~ ! ~ ~ d  i n  the  area in which 
r?c :-ice 2s to 5e piven. I n  a d d i t i c n ,  pa-id 
l ~ - . : a l  zst ic-s  in such  newspe?ers may L s  pur- 
c;l,:zeil by t h e  govsrning body. 

2.  b!ai ling L i s t  

Soya bcdiss may w i s h  t o  provide  a 
n a i l i n g  l i s t  wheroby p e r s o n s  d e s i r i n g  t o  
o b t a i n  notic~s of noetings may ask to be 
p; -.- ..-ed o n  a r - ? a i l i n g  l i c , t .  A11 n o t i c e s  of 
ccrkinc;: ;  isc.- -,:cd w i l l  then be na i l ed  to t h o s e  
a~psaring on the  c u r r e n t  n a i l i n g  l i s t .  

3 .  Articles or  :qotices i n  ~ r o f e s s i o n a l  - --- 
o r  3 u s i n a s s  k v ~ b l l c a  t i o n s  

I n  a d d i t i o n ,  t h e  governing body may 05- 
t a f n  p~ :b l i ca t - , ion  of articles o r  n o t i c e s  in 
those pzofess iona l  and b u s i n e s s  p u b l i c a t i o n s  
r e l a t i n g  t o  t h e  agency's F i e l d  of  regulation. 



. . .. s .>..?< -- ., c.< ,L.-, .... - - .  
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It is n o t  r .ecass l ry  t h a t  a l l  of these ty?es C1 ;:c:--. 
b e  g iven .  Ind2ed.  a e r e l y  p r o v i d i n g  n o t i c e  through :Pee y ~ ~ ?  
of 3 : ? a i l i n 9  lint dr.d by p o s t i n g s k - o u l d  be s u f f i c i - n t  iz 
nost c a s e s .  N z i t h a r  should the above listings 52 c::-.r. -:... .J.. 
e : i c l u ; i ~ e  end, t o  kho e x t e n t  o t h e r  fc.m.3 of zotice ar? -:-. - 
onabiy a v a i l a b l z ,  t h e y  should be used. 

Tho firs: r e q u i r ~ x e n t  f o r  t a k i n g  written mi;lc:c; J. 

inzetings of governiacj bodics was i n c l u a e d  in t b e  C?2a :::,:. 
in? Aa': by ti'-. Lej i s la t t l re  il 1974. The 1974 acezl;.,cz 
ho*d?ver, proviCsc? very l i t t l e  detail as to what  th- r i . : ~ L - .  
muzt i ~ c ? s d e .  T h e  s z i g i n z l  n i n u t z  t a k i l g  reqnirer.;." i-edi 
a s  r'o1lc:;s: 

* * '3. Governing bcdies, except for 
s u b c - ~ z i  t t e e s ,  shall provide f o r  the taking 
of w r i t t e n  nicutes of all t h e i r  meetings. 
Such n i n u t e s  shall be properly and accur- 
c t e l y  recorded as to all legal action taken 
a n 3  open t o  p u b l i c  inspection erce7t as  
oL\erdiss specifically provided by statute. * 

A.R.S.  $$ 38-431.01. 

I n  its l a s t  r e g u l a r  s e s s i o n ,  t h e  Legislature unznded -5l:ii: 
s e c t i o n  t o  read i n  part as follo~~s: 

* * *B. A l l  g o v e r n i n g  bodies ,  except 
for s u b c o n ~ i t t e e n ,  shall prov ide  f o r  the 
ta::ing of w r i t t e n  m i n u t e s  of a l l  their 
o f f i c i a l  rneetinqs.  Such minutes shall in- 
clude, but not be limited to: (1) the d a y ,  

and place o E  t h e  aceting, ( 2 )  the nun- 
be-s of the governing body recorded as 
e i t h e r  p r s s m t  or a b s e n t ,  (3) an accurete 
d e s c r i p t i o n  of a l l  m a t t e r s  proposed, dis- 
cussed o r  dec ided ,  and t h e  naiies of members 
who proposed and seconded each motion. 

C. The r n i n u t c s  or recording s h a l l  be 
open to p u b l i c  i n s ~ e c t i c n  t h r e e  work icg  d a y s  
after the n z e t i n g  excent  a s  o t h a r ~ i s e  s p e c i -  
f i c a l l y  provided by t h i s  article. * a 

A . R . S .  5 33-431.01, a s  
w,er,ded L a y s  1 9 7 5  ( e f f .  
9 / 1 2 / 7 5 ) .  



Yo3 should note that this s a c t i o n  req~ir-s ' h ~ t  ::-I? 

~ ~ S U Z ~ S  31 r e c o r l i a g  bs ~2.2 p u b l i c  i~~p~~~-f~~, ~ ; : ~ c ? x  
as o ~ h 2 ~ i i s a  s$zc i f i :a l l~  ,:o:-i&d by this aiticlo. ?& 
specific exception r c f s i r c d  to is t h e  prov iz i ca  12 A . ? .  I. 
S 33-431.93 vhich v ti?&; ~ i o c t e n  of ;_:-- 

e S ~ C Z S  shsll be k e p t  confi"fitial.  



A P P E N D I X  X I 1 1  

S U R V E Y S  O F :  1) L I C E N S E D  D I S P E N S I N G  O P T I C I A N S ,  

2 )  R E G I S T E R E D  A P P R E N T I C E  D I S P E N S I N G  O P T I C I A N S  I N  A R I Z O N A  

AND 3) S T A T E  REGULATORY A G E N C I E S  



O f f i c e  o f  t h e  A u d i t o r  G e n e r a l  
Survey Of L icensed  

D i s p e n s i n g  O p t i c i a n s  

P l e a s e  complete  t h e  f o l l o w i n g  s u r v e y  by i n d i c a t i n g  t h e  a p p r o p r i a t e  answers  i n  
t h e  s p a c e s  p rov ided .  We welcome your comments on any o f  t h e  q u e s t i o n s ;  if we have 
n o t  provided enough space  f o r  your  comments, p l e a s e  complete  your  answers  i n  t h e  s p a c e  
provided on t h e  l a s t  page. 

I n  o r d e r  t o  e n s u r e  c o n f i d e n t i a l i t y ,  p l e a s e  do n o t  w r i t e  your  name on t h e  q u e s t i o n n a i r e  
o r  on t h e  r e t u r n  envelope.  Thank you v e r y  much f o r  your  c o o p e r a t i o n .  

1. a )  . Are you c u r r e n t l y  r e s i d i n g  i n  Arizona? No. respondents  = 1 9 1  - .  

YES 0 No ff 
160-83.87, 31-16.2% 

b) Do you c u r r e n t l y  ho ld  a  l i c e n s e  t o  p r a c t i c e  as a d i s p e n s i n g  o p t i c i a n  i n  Arizona? 
No. respondents  = 192 

YES a 
1 9 1  99.5% 1-0.5% 

c )  Are you c u r r e n t l y  p r a c t i c i n g  as a s  a d i s p e n s i n g  o p t i c i a n  i n  Ar izona?  
No. respondents  = 1 9 1  - 

YES NO 
140-73.3% 51-26.7% 

d )  P l e a s e  i n d i c a t e  t h e  t y p e  o f  l i c e n s e  you c u r r e n t l y  ho ld :  No. respondents  = 190  

. . . . . . . . . . . . . . . .  Permanent n 1 8 7 - 9 8 . 4 %  
Temporary . . . . . . . . . . . . . . .  . .m 2- 1.1% 
N / A  (am n o t  c u r r e n t l y  l i c e n s e d )  . . . .  . 1- 0.5% 

e )  How many hours  p e r  week do you work a s  a  l i c e n s e d  d i s p e n s i n g  o p t i c i a n ?  
No respondents  = 1 7 9  -. . . . . . .  40 o r  more h o u r s  p e r  week 143-79.9% . . . . .  a 30 - 39 

11 II 
If r~ 9- 5.0% 

20 - 29 11 11 • 3 - 1 . 7 %  . . . . .  
10 - 19 I1  11 . 5-  2.8% . . . . .  
Fewer than  10 11 . . . . .  . 19-10.6% 

f )  Is your  p l a c e  o f  employment l o c a t e d  i n  a  c i t y  w i t h  a  p o p u l a t i o n  o f :  
No. respondents  = 1 7 6  

. . . . . . . .  More than  100,000? .a 133-75.6% . . . . . . . .  50,000 t o  100,000? . 18-10.2% . . . . . . . .  30,000 t o  49,999? . 8- 4.6% . . . . . . . .  15,000 t o  29 ,999?  . 8-  4.6% . . . . . . . .  Less  than  15,000? .a 9 - 5 . 1 %  

How d i d  you o b t a i n  your  A r i z o n a - l i c e n s e ?  No. respondents  = 1 9 1  

. . . .  Examination by Arizona Board .O 166-86.9% . . . . . . . . . . . .  R e c i p r o c i t y  -0 9- 4.7% 
Other  ( S p e c i f y )  . . . . . . . . . .  .a 1 6 - 8 . 4 %  

( s e e  r e v e r s e  s i d e )  

X I I I - 1  



3. I F  YOU HAVE TAKEN THE EXAM: 

a )  Do you r a t e  it: No. respondents = 171  

Not d i f f i c u l t  enough t o  measure knowledge and s k i l l s ?  ..........a 31-18.1% 

A v a l i d  measure o f  t h e  knowledge and s k i l l s  r e q u i r e d  f o r  
a 

your  p r o f e s s i o n ?  ...............................................m 127-74.3 

E x c e s s i v e l y  d i f f i c u l t  measure o f  t h e  knowledge and s k i l l s  
r e q u i r e d  f o r  your  p r o f e s s i o n ?  ..................................a 1 3 -  7.6 

b) Was t h e  exam c o n t e n t  a p p r o p r i a t e  w i t h  r e g a r d  t o  t h e  d u t i e s  a d i s p e n s i n g  op- 
t i c i a n  performs? 

No. respondents = 169  
A p p r o p r i a t e  ..............a 60-35.5% 

Most ly  A p p r o p r i a t e  .......n 87-51.8 

Most ly  I n a p p r o p r i a t e  .....C] 15-  9 .2  

I n a p p r o p r i a t e  ............ 6- 3 .4  

I f  you checked one o f  t h e  l a t t e r  two c a t e g o r i e s  i n  what way(s)  d i d  you - 
c o n s i d e r  t h e  exam i n a p p r o p r i a t e ?  

Not a p p l i c a b l e  t o  summary 

c )  How many t i m e s  d i d  you t a k e  t h e  exam b e f o r e  r e c e i v i n g  a  p a s s i n g  s c o r e  f o r  
each  p a r t  o f  t h e  exam? 

No. respondents = 164  
One t ime  o n l y  - passed  a l l  f i v e  s e c t i o n s  

a t f i r s t s i t t i n g  ...................a 103-62.8% 
T w o t i m e s  ..........................a 47-28.7 a 
T h r e e t i m e s  .........................a 1 1 - 6 . 7  
F o u r t i m e s  .........................a 3 - 1 . 8  
F i v e  o r  more . . . . . . . . . . . . . . . . . . . . . . . .  0- 0  

4. a )  Have you t aken  a n a t i o n a l  exam g i v e n  by t h e  O p t i c i a n s  A s s o c i a t i o n  o f  
America (OAA) o r  t h e  N a t i o n a l  C o n t a c t  Lens Examiners (NCLE)? 

62 33.7% 122-66.3% No. respondents  = 1 8 4  
YES C ]  No [3 

I f  yes, i n d i c a t e  which exam(s) you have t aken :  

Both OAA and NCLE exams . . . . . . . . . . . . . . . . . .  - 0  14-64.5% 
OAAexamonly ........................a 8-12.9% 
NCLE exam o n l y  . . . . . . . . . . . . . . . . . . . . . . .  40-22.6% 
N e i t h e r  . . . . . . . . . . . . . . . . . . . . . . . . . . .  

100.0% 



. b )  !!hat is  your  o p i n i o n  of the exams c i v e n  by t h e  O A A  and t h e  IICL? a s  compared 
t o  t h e  exams adrx in i s t e red  by the S t a t e  Board? 

No. r e s p o n d e n t s  = 60 
C.IZA/fiCLE exams more d i f f i c u l t  than  S t a t e  Board exam . . . . 9-15.0% 

Oi.h/lICLE exams comparable i n  d i f f i c u l t y  t o  S t a t e  Soard  exams 27-45.0% 

OAP./I.!CLE e x a m  less  d i f f i c u l t  t h a n  S t a t e  Board e x a r s  . . . .G 22-36.7% 

O t h e r  ( S p e c i f y )  Not applicable t o  summary 2- 3.3% 

c )  TIould t h e  OAA and FJCLE e x a m  be more a p p r o p r i a t e ,  approx imate ly  t h e  s a z e  
o r  l e s s  a p p r o p r i a t e  t h a n  t h e  S t a t e  exams a s  a  measure o f  t h e  knowledge and - 
sld.11~ r e q u i r e d  f o r  t h e  d u t i e s  a  d i s p e n s i n g  o p t i c i a n  pe r fo rms?  

No. r e sponden t s  = 58 
OAA/NCLE exams p o r e  a p p r o p r i a t e  than  S t a t e  Coard exams . . . .a  16-27.6% 
OkA/EICLE e x a m  approx imate ly  t h e  same a s  S t a t e  Board e x a m  . .C] 27-46.6 

OAA/!JCLE exarts l e s s  a p p r o p r i a t e  t h a n  S t a t e  Board e x a m  . . . .a 15-25.9 
e 5. If you a p p l i e d  f o r  r e c i p r o c i t y ,  do you f e e l  t h a t  t h e  p r e s e n t  r e a u i r e n e k t s  

a r e  t o o  r e s t r i c t i v e ?  No. r e s p o n d e n t s  = 52 
15-28.9% 37-71.1% 

YES No C] 

If yes, why? I f  no, why n o t ?  

Not applicable t o  summary 

6.  Does your  l,~ork i n c l u d e :  (Check a l l  t h a t  a p p l y )  

fit tin^ e y e g l a s s e s  . . . . . . . . . C J  179-97.3% NO. r e sponden t s  = 184 
F i t t i n g  c o n t a c t  l e n s e s  . . . . . . . 125-67.9 No. r e s p o n d e n t s  = 184 
F i t t i n g  a r t i f i c i a l  e y e s  . . . . . . f-J 9- 4.9 No. responden t s  = 184 
N e u t r a l i z a t i o n  . . . . . . . . . . .O  176-95.6 No. r e s p o n d e n t s  = 184 
Lens-gr ind ing  . . . . . . . . . . . O  81-44.0 No. r e s p o n d e n t s  = 184 
O t h e r  ( S p e c i f y )  . . . . . . . . . .n 26-14.1 No. r e s p o n d e n t s  = 184 

( s e e  r e v e r s e  s i d e )  



a 
Should t h e  c o n t a c t  l e n s  p o r t i o n  o f  t h e  S t a t e  Board exam be: No. responden ts  = 1 9 1  

Required o f  a l l  a p p l i c a n t s  . . . . . . .  .a 117-61.3'7, 

O p t i o n a l  . . . . . . . . . . . . . . . .  .n 74-38.7 

I f  o p t i o n a l ,  why? (Check a l l  t h a t  a p p l y )  N O ,  r e sponden ts  = 68 a 

E x c e s s i v e l y  r e s t r i c t i v e  l i c e n s u r e  
requ i rement  . . . . . . . . . .  .a 10-14.7% 

Only a few l i c e n s e e s  f i t  c o n t a c t  
l e n s e s  . . . . . . . . . . . . .  .a 42-61.8 . a  

O t h e r  ( p l e a s e  s p e c i f y )  . . . . . .  .a 16-23.5 

I f  you answered t h a t  t h e  c o n t a c t  l e n s  p o r t i o n  o f  t h e  exam shou ld  be o p t i o n a l ,  
shou ld  o n l y  t h o s e  who have t a k e n  t h i s  p o r t i o n  o f  t h e  S t a t e  Board exam be 
a l lowed t o  f i t  c o n t a c t  l e n s e s ?  No. responden ts  = 7 1  

68-95.8% 3-4.2% 
YES No a 

If yes, why? If no, why n o t ?  Not a p p l i c a b l e  t o  summary 
9 

8. a )  Are you i n  c h a r g e  of any non- l i censed  p e r s o n n e l ?  NO. r e sponden ts  = 181 
113-62.4% 68-37.6% 

YES No 

b) I f  yes, p l e a s e  i n d i c a t e  t h e  number o f  p e r s o n n e l  you s u p e r v i s e  i n  t h e  a p p r o p r i a t e  
c a t e g o r y  below: 

a 
Type o f  P e r s o n n e l  Number 

Appren t i ce  d i s p e n s i n g  o p t i c i a n s  ................ ~ o t  a p p l i c a b l e  t o  summary 

Non-licensed o p t i c a l  d i s p e n s e r s  . . . . . . . . . . . . . . . . m p p l i c a b l e  t o  summary 
a 

c )  What a r e  t h e i r  d u t i e s ?  (Check a l l  t h a t  a p p l y . )  
No. responden ts  = 75 6 6 

A p p r e n t i c e  Non-licensed 
D i s p e n s i n g  O p t i c a l  
O p t i c i a n s  D i s p e n s e r s  

F i t  e y e g l a s s e s  ........................ a 72-96.0% 0 59-89.4% 
F i t  c o n t a c t  lenses.. . . . . . . . . . . . . . . . . . .  [3 23-30.7 14-21.2 
F i t  a r t i f i c i a l  e y e s  .................. 5 2-  2.7 0 2- 3.0 
Neutralization. . . . . . . . . . . . . . . . . . . . . . . .  n 55-73.3 41-62.1 
G r i n d  lenses.. . . . . . . . . . . . . . . . . . . . . . . . .  26-34.7 0 11-16.7 
O t h e r  ( p l e a s e  s p e c i f y )  ................ 9-12.0 C] 8-12.1 



9 .  a )  Are you a s s i g n e d  t o  work a t  a l l  t i m e s  d u r i n g  t h e  h o u r s  t h e  b u s i n e s s  i s  
open t o  t h e  p u b l i c ?  

104-59.1% 72-40.9% 
YES /J No 

b) I f  no,  who is  i n  charge  of t h e  e s t a b l i s h m e n t  when you a r e  n o t  i n  t h e  
o f f z e ?  (Check as many as a p p l y ,  depending on t h e  s i t u a t i o n )  

O p t o m e t r i s t  o r  Medica l  Doc to r  ( O p t h a l r n ~ l o ~ i s t )  .............n 20-28.6% 

Another L icensed  D i s p e n s i n g  O p t i c i a n .  ..................... ./J 28-40 -0  

Owner/Manager ( n o t  a L icensed  D i s p e n s i n g  O p t i c i a n )  ........a 6- 8 .6  

Appren t i ce  D i s p e n s i n g  O p t i c i a n . .  .......................... .n 16-22.9 - 

.... Another employee ( n o t  a L icensed  D i s p e n s i n g  o p t i c i a n ) .  .n 13-18.5 

Other  ( p l e a s e  s p e c i f y )  .....................................a 1- 1 . 4  

10. a )  On a  s c a l e  o f  0 t o  10,  how would you r a t e  t h e  p o t e n t i a l  harm t o  t h e  pu51ic 
d i r e c t l y  a t t r i b u t a b l e  t o  each  o f  t h e  f o l l o w i n g  s e r v i c e s  p rov ided  by o p t i c a l  
d i s p e n s i n g  p e r s o n n e l ?  C i r c l e  t h e  a p p r o p r i a t e  number on e a c h  s c a l e .  

FITTING EYEGLASSES: No. respondents  = 189  
0 1 2 3 4 5 6 7 8 9 10 

No r i s k  P o t e n t i a l  R i sk  o f  R i s k  
o f  harm Discomfor t  Moderate  Harm o f  s e v e r e  

.of harm s i g h t )  (loss1 

0 FITTING CONTACT LENSES: No. respondents  = 188 
0 1 2 3 4 5 6 7 8 9 10 

No r i s k  P o t e n t i a l  R i sk  o f  R i s k  o f  
o f  harm Discomfor t  Moderate  H a r m  

d 
S e v e r e  Harm L ( u n u s a b l e  l e n s e ~ )  1 ( r e p a r a b l e  damage) ( l o s s  o f  s i g h t )  ' 10-5.3% 33-17.6% 56-29 .8%-J 89-47.3% 

NEUTRALIZATION: No .  respondents  = 189 
0 1 2 3 4 5 6 7 8 9 10 

No r i s k  P o t e n t i a l  R i sk  o f  R i s k  o f  
Discomfor t  Moderate  H a r m  S e v e r e  Harm 

L(unusable l e n s e s )  r e p a r a b l e  damage) ( l o s s  o f  

L22-11 .6% l ( . 4 - 2 3 . 3 %  
s i g h t )  I 

26-13.8% 97 -51.3% 

( s e e  r e v e r s e  s i d e )  

-5- 

X I I I - 5  



G R I N D I N G  LENSES: No. r e s p o n d e n t s  = 1 8 2  
0  1  2 3 4 5 6 7 8 9 10 

No r i s k  P o t e n t i a l  R i sk  o f  R i s k  o f  
o f  harm Discomfor t  Modera te  Harm S e v e r e  Harm 
1( u n u s a b l e  l e n s e s )  ( r e p a r a b l e  damage) ( l o s s  f  s i g h t )  I1 20-11% 105-57.7% 38-20.9%- 1 1  19-10.4% 9 

b)  If you answered t h a t  t h e r e  is  r i s k  o f  e i t h e r  s e v e r e  o r  modera te  harm, p l e a s e  
c i t e  examples.  

Not a p p l i c a b l e  t o  summary 

c )  I f  you answered t h a t  t h e r e  is  r i s k  o f  e i t h e r  s e v e r e  o r  modera te  harm 
f o r  any o f  t h e  above,  d o e s  t h e  d e g r e e  o f  r i s k  d i f f e r  among t h e  f o l l o w i n g  
groups?  On a  s c a l e  o f  1 t o  5 ,  r a t e  e a c h  o f  t h e  f o l l o w i n g  a c c o r d i n g  t o  t h e  
d e g r e e  o f  r i s k  e a c h  one r e p r e s e n t s ,  by c i r c l i n g  t h e  a p p r o p r i a t e  number on 
e a c h  scale. 

Low High 
Risk  R i s k  - 8 

Licensed  D i s p e n s i n g  O p t i c i a n s  1 2 3 4 5 No. res. = 137  
%20-87.6%- "11-8%- C--6-4.3% I 

Appren t i ce  D i s p e n s i n g  O p t i c i a n s  1 2 3 4 5 No. r e s .  = 131 
-51-38.9%---' L49-37.4%J -31 - 2 3 . 7 % 2  

Unl icensed  O p t i c a l  D i s p e n s e r s  1 2 3 4 5 No. r e s .  = 13C 
-21-16.2%- L37-28 .5xJ L72-55.4%-: I 

O t h e r  ( S p e c i f y )  Not a p p l i c a b l e  1 2 3 4 5 

t o  summary 

I f  t h e  d e g r e e  o f  r i s k  d i f f e r s  among t h e s e  g r o u p s  o f  p e r s o n n e l ,  
p l e a s e  s p e c i f y  d i f f e r e n c e s .  

Not a p p l i c a b l e  t o  summary 

11 .  a )  Is i t  p o s s i b l e  t o  e n s u r e  c o n t i n u e d  competency th rough  r e g u l a t i o n ?  
166-88.8% 21-11.2% 

YES Cr] No 

- 

No. r e s p o n d e n t s  = 1 8 7  

b )  I f  yes, how can  c o n t i n u i n g  competency be b e s t  e n s u r e d ?  R A N K  THE FOLLOWING 
METHODS from 1 t o  5 ( o r  g r e a t e r ,  if o t h e r  methods a r e  s p e c i f i e d )  

RATING # 
................................. Mandatory c o n t i n u i n g  e d u c a t i o n  

................................. Volun ta ry  c o n t i n u i n g  e d u c a t i o n  

P e r i o d i c  r e e x a m i n a t i o n  ........................................NO a p p l i c a b l e  t o  
summary More s t r i n g e n t  d i s c i p l i n a r y  actions.. . . . . . . . . . . . . . . . . . . . . . . . . . . .  

.................................................... P e e r  r ev iew 

O t h e r  ( p l e a s e  s p e c i f y )  .......................................... 



12. Have you e v e r  been invo lved  i n  t h e  Board ' s  compla in t  r ev iew p r o c e s s ?  
22-11.7% 166-88.37, No. r e s  onden t s  = 188 

YES C] NO ( I f  p l e a s e  go  t o  q u e s t i o n  l!. ) 

13 If you have been invo lved  i n  t h e  compla in t  r ev iew p r o c e s s :  
17-85.0% 3-15.0% ........................ Was t h e  m a t t e r  r e s o l v e d  prompt ly?  YES NO NR*= 20 

16-84.2% 3-15.8" ........................... Was t h e  r e s o l u t i o n .  e q u i t a b l e ?  .YES NO d. rn = 19  
8-44.4% 10-55.6" .............................. Was a fo rmal  h e a r i n g  h e l d ?  .YES a NO d. NR = 18 
2-11.7% 16-88 

Was t h e  Board1 s d e c i s i o n  a p p e a l e d ?  ...................... .YES NO 'B NR ; 18 
0- 0% 1-1 00% .................. I f  a p p e a l e d ,  was t h e  d e c i s i o n  r e v e r s e d ?  YESD NO 0 rn = 1 

14.  a )  Have you e v e r  r e q u e s t e d  a s s i s t a n c e  from t h e  Board ' s  a d m i n i s t r a t i v e  o f f i ' ce?  
54-29.2% 131-70.8% 

YES No I2 
No. r e s p o n d e n t s  = 185 

b)  If yes, was your  r e q u e s t  d e a l t  w i t h  prompt ly?  

50-92.6% 4-7.4% 
YES [7 No 

No. r e s p o n d e n t s  = 50 

Was t h e  q u a l i t y  o f  t h e  response :  

E x c e l l e n t  34-68,0% 
Adequate 12-24.0 
S u b s t a n d a r d 0  4- 8.0 

Can you recommend changes  f o r  t h e  o f f i c e ?  Not a p p l i c a b l e  t o  summary 

15. a )  Have you had c o n t a c t  w i t h  s i m i l a r  b o a r d s  i n  o t h e r  s t a t e s ?  No. r e sponden t s  = 184 
35-19% 149-81% 

YES CJ No 

( s e e  r e v e r s e  s i d e )  

* NR - No. r e s p o n d e n t s  



15. b) I f  yes, how would you r a t e  Arizona's Board? No. respondents = 34  

Super ior  15-44.1% 

Equal 17-50 .0% 

I n f e r i o r  2 -  5.9% 

c )  If it  is  i n f e r i o r ,  how can Arizona 's  Board be improved? 

Not a p p l i c a b l e  t o  summary 

16. a )  Do you r e c e i v e  n o t i c e s  o r  in format ion  from t h e  Board regard ing:  
7 3 - 3 9 % .  114-61% ........................... Scheduled Board meetings? YESO NO NR = 187 
114-60% 76-40% ...... Proposed r u l e s  o r  o t h e r  proposed Board a c t i o n s  YESO NO NR = 1 9 0  
85-44.7% 105-55.3% ......................... Actions taken  by t h e  Board? YESm NO fJ NR 5 1 9 0  • 

b)  Are you i n t e r e s t e d  i n  r ece iv ing  such informat ion?  
174-92.5% 12 -7 .5% 
YES No 0 

17. a )  Has t h e  Board, through i t s  l i c e n s i n g  func t ion ,  adequate ly  p ro t ec t ed  t h e  
pub l i c  from incompetent p r a c t i o n e r s ?  

127-72.27, 49-27.8% 
YES No 0 

I f  yes, why? I f  - no, why no t?  

Not a p p l i c a b l e  t o  summary 

b)  P l e a s e  c i t e  and exp la in  i n s t a n c e s  of  hardsh ip  o r  d i f f i c u l t y  you have heard 
about o r  experienced regard ing  l i c e n s i n g  o r  o t h e r  r e g u l a t o r y  func t ions  o f  
t h e  Board. 

Not a p p l i c a b l e  t o  summary 



O f f i c e  o f  t h e  Auditor  Genera l  
Survey O f  Regis te red  

Apprent ice  Dispensing O p t i c i a n s  

P l e a s e  complete t h e  fo l lowing  survey by i n d i c a t i n g  t h e  a p p r o p r i a t e  answers i n  t h e  spaces  
provided. We welcome your comments on any o f  t h e  ques t i ons ;  i f  w e  have not  provided enough 
space f o r  your comments, p l ea se  complete your answers i n  t h e  space provided on t h e  l a s t  
page 

I n  o r d e r  t o  ensu re  c o n f i d e n t i a l i t y ,  p l e a s e  do n o t  write your name on t h e  q u e s t i o n n a i r e  o r  
on t h e  r e t u r n  envelope. Thank you very much f o r  your coopera t ion .  

1. a )  Are you c u r r e n t l y  r e s i d i n g  i n  Arizona? NO. respondents  = 50 

50-100% YES CI NO C] 0-0% 
b )  Are you c u r r e n t l y  r e g i s t e r e d  t o  p r a c t i c e  as  an a p p r e n t i c e  d i spens ing  o p t i c i a n  

i n  Arizona? No. respondents  = 50 

48-96.0% YES NO 2-4.0% 

c )  Are you c u r r e n t l y  p r a c t i c i n g  as an a p p r e n t i c e  d i spens ing  o p t i c i a n  i n  Arizona? 

48-96% Y E S n  NO 2-4% No. respondents = 50 

d )  How many hours  p e r  week do you work? NO. respondents  = 50 

. . . . .  40 o r  more hours  p e r  week .a 39-78.0% 
30 - 39 II n " . . . .  ..a 6-12.0 
20 - 29 n n ...,.,a 3-6.0 

10 - 19 n n " . . . . .  . 1- 2.0 

Fewer than 10 n " . . . . .  . 1- 2.0 

e )  Is your p l a c e  o f  employment l oca t ed  i n  a c i t y  with a popula t ion  of:No. respon.=47 

More than  100,000? . . . . . . . .  . u  33-70.2% 
. . . . . . . .  50,000 t o  100,000? .a 6-12.8 

30,000 t o  49,999? . . . . . . . .  . 6-12.8 

15,000 t o  29,9991 . . . . . . . .  . D 0-0 

. . . . . . . .  Less  than 15,000? .a 2- 4.3 

Does your work inc lude :  (Check a l l  t h a t  apply)  No. respondents = 50 

. . . . . . . . .  F i t t i n g  eyeg la s se s  47-94.0% 

. . . . . .  F i t t i n g  c o n t a c t  l e n s e s  . u  22-44.0 

F i t t i n g  a r t i f i c i a l  eyes  . . . . .  . 0-0 

Neut ra l i za t i on  . . . . . . . . . .  .a 42-84.0 
Lens-grinding . . . . . . . . . .  .a  20-40.0 

Other  (Spec i fy)  . . . . . . . . .  .a 3- 6.0 



Page 2.  

3 
No. respondents  = 45 

I f  you need a d v i c e  o r  have a  problem r e g a r d i n g  your  w o r k , t o  whom do you g o ?  

Off ice  Manager: 13-28.9% Licensed Dispensing Opt ic ian :  3-6.7% 

Superv isor :  28-62.2% Other:  1-2.2% 

No. respondents  = 50 
Do you r e c e i v e  d i r e c t  s u p e r v i s i o n  from one o r  more o f  t h e  f o l l o w i n g ?  

L icensed  o p t o m e t r i s t  . . . . . . . . . . . . . .  .YESu18 NOO 

Licensed  med ica l  d o c t o r  
(e .g . ,  o p t h a l m o l o g i s t )  . . . . . . . . . . . . . .  YESO 6 NOU- 

. Licensed  d i s p e n s i n g  o p t i c i a n  . . . . . . . . . . .  .YESu41 'NO (7 

OTHER ( p l e a s e  s p e c i f y )  . . . . . . . . . . . . . .  .YES 1 NO 

If yes t o  any o f  t h e  above,  is t h e  p e r s o n  who is s u p e r v i s i n g  you a lways  
a v a i l a b l e ?  No. respondents  = 49 

42-85.7% YES NO 0 7 - 1 4 . 3 %  

COMMENTS : 
- 

Not a p p l i c a b l e  t o  summary 

5 .  a )  Have you t a k e n  t h e  Board o f  D i s p e n s i n g  O p t i c i a n s f  examina t ion  f o r  l i c e n s u r e ?  • 
0-OX YES [7 NO 50-100% 

No. respondents = 50 

b )  If yes, d i d  you p a s s  t h e  exam? 

YES NO q Not a p p l i c a b l e  = 50-100% 

c )  I f  - n o  t o  e i t h e r  o f  t h e  above ,  do you p l a n  t o  t a k e  t h e  exam a t  a  l a t e r  d a t e ?  

39.-90.7% YES n No fl 4-9.3% No. respondents  = 43 

6. I F  YOU H A V E  TAKEN THE EXAM: Not a p p l i c a b l e  = 50-100'7, 
a )  Do y o u r a t e  it: 

. . . .  Not d i f f i c u l t  enough t o  measure knowledge and s k i l l s ?  * O  

it v a l i d  measure o f  t h e  knowledge and s k i l l s  r e q u i r e d  f o r  
your  p r o f e s s i o n ?  . . . . . . . . . . . . . . . . . . . . .  0 
E x c e s s i v e l y  d i f f i c u l t  measure o f  t h e  knowledge and s k i l l s  
r e q u i r e d  f o r  your  p r o f e s s i o n ?  . . . . . . . . . . . . . . . . .  



6. b) Was t h e  exam c o n t e n t  a p p r o p r i a t e  w i t h  r e g a r d  t o  t h e  d u t i e s  a d i s p e n s i n g  
o p t i c i a n  performs? Not a p p l i c a b l e  = 50-100% 

. . . . . .  A p p r o p r i a t e  

. .  Most ly  A p p r o p r i a t e  .a 
14ostly I n a p p r o p r i a t e  . . 
I n a p p r o p r i a t e  . . . . .  

I f  you checked one o f  t h e  l a t t e r  two c a t e g o r i e s  i n  what way(s)  d i d  you 
c o n s i d e r  t h e  exam i n a p p r o p r i a t e ?  

Not a p p l i c a b l e  

c )  How many t i m e s  d i d  you t a k e  t h e  exam b e f o r e  r e c e i v i n g  a p a s s i n g  s c o r e  f o r  
e a c h  p a r t  o f  t h e  exam? Not a p p l i c a b l e  = 50-100% 

One t ime  o n l y  - passed  a l l  f i v e  s e c t i o n s  
a t  first s i t t i n g  . . . . . . . . . . . . . . .  .Cj . 

. . . . . . . . . . . . . . . . . . . . . . . . . .  TWO times 

. . . . . . . . . . . . . . . . . . . . . . . . .  T h r e e  times C] 

. . . . . . . . . . . . . . . . . . . . . . . .  Four  times .O  
. . . . . . . . . . . . . . . . . . . . . . .  F i v e  o r  more *El 

7. a )  Have you t a k e n  a n a t i o n a l  exam g i v e n  by t h e  O p t i c i a n s  A s s o c i a t i o n  o f  America 
(OAA) o r  t h e  N a t i o n a l  C o n t a c t  Lens Examiners (NCLE)? No. respondents = 43 

7-16.3% YES No 36-83.7% 

I f  y e s ,  i n d i c a t e  which exam(s) you have t aken :  - . . . . . . . . . . . . . . . . .  B o t h O A A a n d N C L E e x a m s .  .a 0-0 

. . . . . . . . . . . . . . . . . . . . . . . .  OAA exam o n l y  7-16 - 3  

. . . . . . . . . . . . . . . . . . . . . . .  NCLE exam o n l y  0-0 

. . . . . . . . . . . . . . . . . . . . . . . . .  N e i t h e r .  .Q36-83.7 

. . . . . . . . . . . . . . . . . . . . . .  O t h e r  ( S p e c i f y )  • 0-0 



7b n o t  a p p l i c a b l e  0 

7. C )  Would t h e  OAA and NCLE exams b e  n o r e  a p p r o p r i a t e ,  approx imate ly  t h e  same 
o r  l e s s  a p p r o p r i a t e  t h a n  t h e  S t a t e  exams as a measure o f  t h e  knowledge and 
s k i l l s  r e q u i r e d  f o r  t h e  d u t i e s  a d i s p e n s i n g  o p t i c i a n  perforrns?No. r e sponden t s  = 6  

. . .  OAA/NCLE exams more a p p r o p r i a t e  than  S t a t e  Board e x a m  . m  2-33.3% 

OAA/NCLE exams approx imate ly  t h e  same a s  S t a t e  Board exams . .n 3-50.0% 

OEIA/:.ICLE exams l e s s  a p p r o p r i a t e  than  S t a t e  Board e x a m  . . .  .U 1-16.7% 

Should t h e  c o n t a c t  l e n s  p o r t i o n  of t h e  S t a t e  Board exam be: NO. r e s p o n d e n t s  = 35 

. . . . . . .  Required o f  a l l  a p p l i c a n t s  .m 1 8  51.4% 

. . . . . . . . . . . . . . .  O p t i o n a l .  .a 17-48.6 

I f  o p t i o n a l ,  why? (Check a l l  t h a t  a p p l y )  NO. r e sponden t s  = 1 6  

E x c e s s i v e l y  r e s t r i c t i v e  l i c e n s u r e  
r e q u i r e m e n t  .C] 3-18.75% . . . . . . . . . .  

Only a few l i c e n s e e s  f i t  c o n t a c t  
l e n s e s  . . . . . . . . . . . . .  .a 15-93.75% 

. . . . . . . .  O t h e r  ( p l e a s e  s p e c i f y )  1- 6.25% a 

I f  you answered t h a t  t h e  c o n t a c t  l e n s  p o r t i o n  of t h e  exam shou ld  be  o p t i o n a l ,  
s h o u l d  o n l y  t h o s e  who have t a k e n  t h i s  p o r t i o n  o f  t h e  S t a t e  Board exam be 
a l lowed  t o  f i t  c o n t a c t  l e n s e s ?  No. r e s p o n d e n t s  = 1 6  

13-81.2% YES NO C] 3-18.8% II  
I f  yes, why? I f  - no,  why n o t ?  Not a p p l i c a b l e  t o  summary 

9. a )  On a  s c a l e  o f  0 t o  10 ,  how would you r a t e  t h e  p o t e n t i a l  harm t o  t h e  p u b l i c  
d i r e c t l y  a t t r i b u t a b l e  t o  each o f  t h e  f o l l o w i n g  s e r v i c e s  p rov ided  by o p t i c a l  
d i s p e n s i n g  pe r sonne l?  C i r c l e  a p p r o p r i a t e  number. No. r e s p o n d e n t s  = 49 

FITTINS E Y E  LASSES a 

No r i s k  P o t e n t i a l  R i sk  o f  Risk  
o f  harm Discomfor t  Moderate Harm o f  s e v e r e  

( u n u s a b l e  g l a s s e s )  ( r e p a r a b l e  damage) harm ( l o s s  

I I o f  s i g h t )  
8-16.3% 1-31-63.3% 9-18.4%- 



9. a )  c o n t i n u e d  

FITTINS CONTACT LENSES: No. r e s p o n d e n t s  = 4 9  

0 1 2 3 4 5 6 7 8 9 10 

No r i s k  P o t e n t i a l  R i s k  o f  R i s k  o f  
o f  harm D i s c o m f o r t  Modera t e  Harm S e v e r e  Harm 

( u n u s a b l e  l e n s e s )  ( r e p a r a b l e  damage) ( l o s s  o f  s i g h t )  

J L 2 - 2 4 . 5 %  3-6 .l% ' 1 9 - 3 8 . 8 %  J I - 1 5 - 3 0 . 6 % -  1 
NEUTRALIZATION: No. r e s p o n d e n t s  = 46  
0 1 2 3 4 5 6 7 8 9 10 

No r i s k  P o t e n t i a l  R i s k  o f  R i s k  o f  
of harm D i s c o m f o r t  Modera t e  H a r m  S e v e r e  Harm 

4 L.L u n u s a b l e  l e n s e s )  1 t---.-L r e p a r a b l e  damage) ( l o s s  o f  s i g h t )  
7-15.2% 28 60.9% 9-19.6%Jj 2-4.4% 

G R I N D I M ;  LENSES: No. respondent i s  = 48 
0 1 2 3 4 5 6 7 8 9 10 

No r i s k  P o t e n t i a l  R i s k  o f  R i s k  o f  
o f  harm D i s c o m f o r t  Modera t e  Harm S e v e r e  Harm 

J ( u n u s a b l e  l e n s e s )  ( r e p a r a b l e  damage) ( l o s s  O[ s i g h t )  

5-10.4% I-25-52.1% 1 13-27.1% -I I 5 - 1 0 . 4 %  

b )  If you answered  t h a t  t h e r e  is r i s k  o f  e i t h e r  s e v e r e  o r  modera t e  harm, p l e a s e  
c i t e  examples.  

Not a p p l i c a b l e  t o  summary 

c )  I f  you answered  t h a t  t h e r e  is r i s k  of e i t h e r  s e v e r e  or modera t e  harm 
f o r  a n y  o f  t h e  above ,  d o e s  t h e  d e g r e e  o f  r i s k  d i f f e r  among t h e  f o l l o w i n g  
g r o u p s ?  On a scale o f  1 t o  5, ra te  e a c h  of  t h e  f o l l o w i n g  a c c o r d i n g  t o  t h e  
d e g r e e  o f  r i s k  e a c h  o n e  r e p r e s e n t s ,  by c i r c l i n g  t h e  a p p r o p r i a t e  number on 
e a c h  scale. Low High 

R i s k  R i s k  
L i c e n s e d  D i s p e n s i n g  O p t i c i a n s  1 f i 2 ' 1 4 2  3 f . 3  4+-0+5 NR = 32 

A p p r e n t i c e  D i s p e n s i n g  O p t i c i a n s  1f.20*2 *lo 4 6 . 0 + 5  NR = 3 0  

U n l i c e n s e d  O p t i c a l  D i s p e n s e r  1e l - l - -+2  3e7 k$-13->5 NR = 3 1  

O t h e r  ( S p e c i f y )  Not a p p l i c a b l e  1 '  2 3 4 5 

t o  summarv 

If t h e  d e g r e e  o f  r i s k  d i f f e r s  among t h e s e  g r o u p s  o f  p e r s o n n e l ,  
p l e a s e  s p e c i f y  d i f f e r e n c e s .  

Not a p p l i c a b l e  t o  summary 



10. a )  Is it  p o s s i b l e  t o  e n s u r e  con t inued-competency  th rough  r e g u l a t i o n ?  

35-74.5% YES C] NO C] 12-25.5% No. r e s p o n d e n t s  = 47 

b)  If  yes, how c a n  c o n t i n u i n g  competency be  b e s t  ensured?  RANK THE F'OLLOWI!E 
METHODS from 1 t o  5 ( o r  g r e a t e r ,  i f  o t h e r  methods are s p e c i f i e d )  

R A T I E  ............................ Mandatory c o n t i n u i n g  e d u c a t i o n  

Volun ta ry  c o n t i n u i n g  e d u c a t i o n  ............................ - 
P e r i o d i c  reexamination............. Not a p p l i c a b l e  ........................ 

t o  summary 
More s t r i n g e n t  d i s c i p l i n a r y  actions.........'............... 

P e e r  review................................................ 

O t h e r  ( p l e a s e  s p e c i f y )  .....................,............... 

11.  Have you e v e r  been invo lved  i n  t h e  Board ' s  compla in t  r ev iew p r o c e s s ?  

1-2% YES 
No. r e sponden t s  = 5 0  

12. If you have been i n v o l v e d  i n  t h e  compla in t  review p r o c e s s :  

Was t h e  matter r e s o l v e d  promptly?.....................YES 0 NOD 
\!as t h e  r e s o l u t i o n  e q u i t a b l e ? .  ........................ YESO NOD Not a p p l i c a b l e  

o n l y  1 r e s p o n d  
Was a fo rmal  h e a r i n g  h e l d ?  .......................... .YES NO q 
Was t h e  Board 's  d e c i s i o n  a p p e a l e d ?  YES NO q 
If a p p e a l e d ,  was t h e  d e c i s i o n  r e v e r s e d ?  ............... YESR NO [7 

COMMENTS: 

13. a )  Have you e v e r  r e q u e s t e d  a s s i s t a n c e  from t h e  Board 's  a d m i n i s t r a t i v e  o f f i c e ?  

15-30.6% YES 0 NO 34-69.4% No. r e s p o n d e n t s  = 49 

b )  If y e s ,  was your  r e q u e s t  d e a l t  w i t h  prompt ly?  

11-84.6% YES 0 NO 0 2-15.4% No. r e sponden t s  = 1 3  

Was t h e  q u a l i t y  o f  t h e  response:  No. r e sponden t s  = 11 

E x c e l l e n t  C] 4-36.4% 

Adequate C] 5 45.4% 

S u b s t a n d a r d 0  2-18.2% 

Can you recommend changes  f o r  t h e  o f f i c e ?  Not a p p l i c a b l e  t o  summary 



14. a )  Have you had c o n t a c t  w i t h  similar b o a r d s  i n  o t h e r  s t a t e s ?  No. r e s p o n d e n t s  = 49 

1-2% YES C) No 48-98% 

b) I f  B, how would you r a t e  A r i z o n a ' s  Board? respondents = 
S u p e r i o r  Not a p p l i c a b l e  

Equal  C] 

I n f e r i o r  

c )  I f  i t  is  i n f e r i o r ,  how can  A r i z o n a ' s  Board be  improved? 

Not a p p l i c a b l e  to summary 

15. a )  Do you r e c e i v e  n o t i c e s  o r  i n f o r m a t i o n  from t h e  Board r e g a r d i n g :  

Scheduled Board mee t ings?  ........................... YESO NO 

Proposed  r u l e s  o r  o t h e r  proposed Board a c t i o n s ?  ..... YESO NO 

A c t i o n s  t a k e n  by t h e  Board? ......................... YESU NO - 

b )  Are you i n t e r e s t e d  i n  r e c e i v i n g  such  i n f o r m a t i o n ?  No. r e s p o n d e n t s  = 47 

44- 93.6% YES No 0 3-6.4% 

16. a )  Has t h e  Board,  t h r o u g h  its a p p r e n t i c e s h i p  program, p rov ided  a v a l u a b l e  and 
e f f e c t i v e  means t o  p r o t e c t  t h e  p u b l i c ?  No. r e sponden t s  = 42 

I f  yes, why? I f  no, why n o t ?  

Not a p p l i c a b l e  to summary 

b )  P l e a s e  c i t e  and e x p l a i n  i n s t a n c e s  o f  h a r d s h i p  o r  d i f f i c u l t y  you have 
hea rd  a b o u t  o r  e x p e r i e n c e d  r e g a r d i n g  t h e  a p p r e n t i c e s h i p  program. 

Not a p p l i c a b l e  t o  summarv 

17. ADDITIONAL COMMENTS: 

Not a p p l i c a b l e  t o  summary 



OFFICE OF THE AUDITOR GENERAL 

Survey of Methods to Encourage Public Input 
and Participation by State Regulatory Agencies 

Please complete the following survey by inserting appropriate answers in the spaces provided. 
We welcome your comments on any of the questions; if we have not provided enough space 
for your comments, please complete your answers on the last page. Answers may be verified. 

Thank you very much for your cooperation. 

Name of Agency 30132 = 93.8% response rate:k 

Name of Person Completing Questionnaire - 
Title of Person Completing Questionnaire 

Telephone number 

JC Non-respondenf s : AZ Bar Associa t ion 

AZ Rac ing Cornmiss ion  



1. What are your general responsibilities in regard to your regulatory duties? 
(check all that apply) 

~icense individuals .....a 27 -- 9 0% 
~icense organizations ...ill 12 4 0% 
Certify individuals..... 4.J lo 33.3% 
Certify organizations ...a 3 10.0% 
Register individuals ....a 8 26.7% 
Register organizations..a 4 13.3% 
Other (specify) 8 26.7% 

None.................... u O 

DISCIPLINARY ACTIONS 
NO. - 

Investigate complaints regarding licensees/registrants ....... 
Fine licensees/registrants 

u 30 .................................... 
Order reparation (e.g., refund of fees). 

cl 13 ...................... u 11 
Recommend reparation .......................................... 1 0 .  ................................... Consent agreement.......... 
Probation..................................................... 

u 23 
1 9  .................................................... Suspension 

Summary suspension 
n 29 ............................................ 

Revocation.................................................... 
u 

Censure....................................................... 
a 29 
El 16 

None.......................................................... C3 0 

2 .  Which of the following activities does your Board or staff condect to carry out its 
duties/responsibilities? (check all that apply) 

Hold regular board meetings on the following schedule: 
NO. % - NO. 76 - - . Monthly ............ C ]  1 5 5 0 . 0 %  Bi-monthly.. 3 10.0% 

Quarterly.... ...... a 5 1 6 . 7  7-9 Year..... 2 6.7 
.. .... Semi-annually.. .cJ 1 3 . 3  3 year..... 1 3.3 

....... ........... Annually a O 0 Weekly 1 3.3 
Other (specify) Asneeded.... 5 16.7 

None......... 2 6.7  - - 
Investigate complaints as follows: - $k - % a 

Investigate each complaint upon receipt. ...................... .El 27 90.07 
~nvestigate only those which have been predetermined by Board/ 

Agency to be of a ,serious nature......................... 43 3 10.0 
Board members investigate complaints .......................... 
paid staff (investigators) investigate complaints 

61 ............. Q lo 22 33.+ 73. 
 ire outside investigators .................................... 43 1 6  53.3 
Hold investigational hearings (i.e., discuss results of 

investigation in a hearing)... ........................... El 1 4  46.7 
Hold informal hearings/interviews ............................. i! 23 76.7 ..........................................  old formal hearings 0 28 93.f 



3. Are any activities conducted by your Agency/Board statutorily required to be conf i- 
dential? 

17  12 

( 1  - no response) 
58.6% 41.4% 

If YES, which activities and what are the circumstances? 

4. under what circumstances do you or your staff record minutes? (check all that apply) 

7" % .............................. During regular ~oard meetings 2 6  86,7% 
During investigative hearings .............................. 0 17  56.7 ................................... During informal hearings C] 1 9  63.3 . ..................................... During formal hearings .(7 26 86.7 ................................. ~uring executive sessions. 0 1 9  63.3 
Other (specify) 

5. what is your practice regarding the recording and/or transcription of hearings? 
(check all that apply) 

/ 

Proceedings of all formal hearings are recorded (taped - if - % 
or recorded by stenographer).. ........................ fJ 28 93.3% 

Transcriptions of all formal hearings are made............. 1 7  56.7 
Transcriptions of all formal hearings are made available 

upon request.................. ........................ 24 80.0 
Proceedings are recorded for only those formal hearings 

which are,selected to be recorded and transcribed..... €I 2 6.7 
Proceedings are recorded for other hearings/meetings ....... a l6 53.3  

(please specify) 

6. Under what circumstances, if any, do you use hearing officers instead of the Board 
to conduct hearings? 

# - % ........................................ ~ l l  formal hearings .El 2 1,4% ............. Some formal hearings (specify circumstances).. a 21.4 

Other hearings (specify) 6 21 .'4 

....................... Under no circumstances.............. C] l5 50.0 
If not, why not? 

(No response = 2)  



7. (a) When an individual/group requests access to Board minutes, transcripts of 
hearings, or other matters of public record, what procedures are followed? 
(check all that apply) /I - 70 - 

~ndividual/group may come in to the ~oard/Agency office 
and view the records......................................... 24 80.0% 

~ndividual/group may come in to the ~oard/Agency office and 
make copies of the requested records ........................a 22 73.3 

Individual/group is sent copies of the requested records..... a 1 7  56.7 

~ndividual/group is given requested information by .................................................... telephone C ]  16 53 .3 .  

Other (specify) 6 20.0 

(b) If an individual/group requests copies of records, does your Board/Agency 
charge for the copies? - - % 

........................... All individuals/groups are charged a l4 46.7%. 

Only certain individuals/groups are charged (please specify 
who is charged and under what circumstances they are charged)= 14 46.7 

No individual/group is charged................................ -3 2 6.7 

(c) Are individuals/groups required to submit written requests for copies 
of records? - // % - 

All individuals/groups must submit written requests for copiesn 1 4  46.7% 
e 

Some individuals/groups must submit written requests for copies ....................................... (specify circumstances) 11  36.7 

No individual/group must submit written requests for copies ...a 6 20.0 



8. Who is notified about DISCIPLINARY ACTIONS your Board/Agency proposes to 
undertake, and how are they notified? (check the practices of your ~ o a Z / ~ g e n c ~ )  

INDIVIDUALS/GROUPS NOTIFIED METHODS OF NOTIFICATION 

B - Mail Telephone Other* 
............... No one is notified 

Notice is posted at officially 
1 

designated location ............. - No. No. 17 No. 
............................. Secretary of State 5  0  0 0  

Individual complainants ........................ 24 (7 9  0 2 .............. Consumers who request information a 1 9  0 1 4  0 0  
~icensee/registrant against whom complaint 

has been lodged ............................ 
News Media: (a) News releases................. 

0 2 9  9  0 2  

(b) Paid advertisement............ 
1 7 1 0  1 7 4  0 0  

Consumer groups................................ 
E l 1  O 1  n o  

Professional associations...................... 
a 6  0 3  0 0  

Other (please specify) 
0 9  0 2  0 0  

*Specify OTHER Methods of Notification here: w 

9. Who is notified about DISCIPLINARY ACTIONS your Board/Agency has under- -- 
taken, and how are they notified? (check the practices of your Board/Agency) 

INDIVIDUALS/GROUPS NOTIFIED - !.ETHODS OF NOTIFICATION 
# - Mail Telephone Other* 

No one is notified............... 
~otice is posted at officially 

0 0 
designated location ............. 1 0  N o .  - N o .  - N o .  
Secretary of State. ............................ 17 4 0  0  
Individual complainants ........................ q 25 0 9  1 
Consumers who request information.............. a 2 2  0 1 0  1 
Licensee/registrant against whom complaint 

has been lodged ............................ a 2 %  9 O 
News Media: (a) News releases................. 1 3 1 3  1 7 4  E l 1 .  

(b) Paid advertisement............ 
Consumer groups................................ 

0 1  0 0  0 0  

Professional associations...................... 
0 4  0 1  0 0  
0 1 6  0 2  0 0  

Other (please specify) 

*Specify OTHER Methods of Notification here: 

Comments : 



10. Who, if anyone, is notified of REGULAR BOARD/AGENCY MEETINGS, when are they 
notified, and how are they notified? (check the practices of your Board/Agency) 

INDIVIDUALS/GROUPS NOTIFIED METHOD OF NOTIFICATION NUMBER OF DAYS IN ADVAIJCE 

More Than Less Than 
Mail Telephone Other* 

2 6.7% 
20 Days ............. No one is notified 

Notice is posted at officially 
designated location2b.. 89-6. .C] - No. - No. - No. - No. 

...... Secretary of State........... 
Individual c3mplainants 

D l 0  0 ° 0 0  q ............ D l 0  C 7 4 n 0  17 
Consumers who request information..C] 1 8  1 2  a 0 a 4 
Licenseejregistrant against whom 

........ complaint has been lodged 
News Media: (a) News release.. 

0 1 5  D 2 0 1  5 .... c l l 1  c 1 2 i J 0  q 4 
(b) paid advertisementn 0 [7 0 0 0 

Consumer groups.................... 
Professional associations 

0 6  n 1 0 0  [7 3 .......... 
Other (please specify) 

0 1 3  0 2 0 0  0 4 

20 Days 

"Specify OTHER Methods of Notification here: 
(I 

Comments : 

11. Who, if anyone, is notified of INFORMAL HEARINGS/INTERVIEWS, when are they 
notified, and how are they notified? (check the practices of your ~oard/~gency) 

INDIVIDUALS/GROUPS NOTIFIED METHOD OF NOTIFICATION NUMBER OF DAYS IN ADVANCE 
(I 

More Than Less Than 
Mail Telephone Other* 20 Days 

No one is notifiedf).. .... D%. .. . f l  
U 

Notice is posted at officially No. - No. - No. - No. 
designated location. 13.5A.PA.a - 

Secretary of State.............,... 
Individual camplainants. 

3 0 0 0 0 0 ~  ........... ~ 1 6 C ] 8 C ] 1 0 8  
Consumers who request information.. i-J 1 3  9 1 a 3 
Licensee/registrant against whom 
complaint has been lodged ........ C] 20 0 7 El , O  • 1 0  

News Media: (a) Mews release...... q 6 u 3 c ] O U 1  
(b )  Paid advertisement 0 0 0 0 

Consumer groups .................... @ 2 0 2 0 1 @ 1  
Professional associations.......... 
Other (please specify) 

C i 6 C ] 2 0 1 0 2  

20 Days 

No. - a 

*Specify OTHER Hethods of Notification here:. 

Comments: N=26 



12. Who, if anyone, is notified of INVESTIGATIVE HEARINGS, when are they notified 
and how are they notified? (check the practices of your Board/Agency) 

INDIVIDUALS/GROUPS NOTIFIED METHOD OF NOTIFICATION NUMBER OF DAYS IN ADVAtJCE 

More Than Less Than 

0  0% Efail Telephone Other* 20 Days 20 Days 
No one is notified....... ...... I3 
Notice is posted at officially 

1 0  50% - No. No. - No. - No. - No. - designated location..... ..... 
I) 

Secretary of State................. 
Individual c~mplainants 

i7 2 O  O O  O C I 1  C I 1  ............ o 1 2  4 0  o o 
Consumers who request information.. a 7  0 4  0  D 3  

C] 
O 

Licensee/registrant against whom 
complaint has been lodged ........ E l l 4  0 3 r l  O El 

News Media: (a) News release. ..... 0 4 u 1 i 3 ° 0 1  
(b) Paid advertisement 0  0  0  0  

O 
O 

Consumer groups.................... 
Professional associations.......... 

0 2 U 1 0 0 0 1  q O 

Other (please specify) 
C I ~ U ~ C I ~ O ~  CI o 

*Specify OTHER Methods of Notification here: 

Comments : (N = 20) 

13. Who, if anyone, is notified of FORMAL HEARINGS, when are they notified, and 
how are they notified? (check the practices of your Board/Agency) 

INDIVIDUALS/GROUPS NOTIFIED METHOD OF NOTIFICATION NUMBER OF DAYS IN ADVAIJCE 

More Than Less Than 
Mail Telephone Other* 20 Days 

0  0% No one is notified............. 
- 

Notice is posted at official1 
20 6 9 . 8 ~ ~  - No. 

No. - No. - 
designated location.......... 

Secretary of State................. 
Individual c~mplainants 

i J 9 n 0 0 0 0  ............ 0 2 1  0 7  q 2  n 
Consumers who request information.. C] 17 0 8 0 1 
~icensee/registrant against whom 

........ m complaint has been lodged 0 2 6  0 4  0 2  0 
News Media: (a) News release...... 0 3  0 0  q 

(b) paid advertisement C] 
Consumer groups.................... 0 5 0 2 U O K I  
Professional associations.......... a 1 0  0 3  0 0  n 
Other (please specify) 

No. - 

20 Days 

No. - 

*Specify OTIIER Methods of Notification here. 

Comments: (N = 29) 

X I I I - 2 3  



14. (a) Who, if anyone, is notified regarding ADOPTION OF RULES AND REGULATIONS 
prior to their adoption? How and when are they notified? (check the -- 
practices of your Board/Agency) 

INDIVIDUALS/GROUPS NOTIFIED METHOD OF NOTIFICATION NUMBER OF CAYS IN ADVANCE a 
More Than Less Than 

0 0% Mail Telephone Other* 20 Days - 20 Days 
.... No one is notified......... 

Notice is posted at official1 
27 9 0 . 6 % ~  - N o .  - No. - N o .  - N o .  N o .  designated location.......... - 

Secretary of State.................. a 2 6 0  0 0  q 2  3 0  
Consumers who request information... Q 25 C] 8  1 1 9  2  
Licensees/registrants (individually) a 1 9  3  iJ 1 1 6  0 
News Media: (a) News releases...... a 1 3 0 3  n o  1 4  1 

(b) Paid advertisement g  17 0  0  8  D O  
Consumer groups..................... 0 1 2  1 0  2  1 • 
Professional associations........... 0 2 1 0  5 1 1 7  1 9  1 
Other (please specify) 

*Specify OTHER Methods of Notification here: 

Comments: 

(b) Over the past three years, who has been responsible for initiating the 
rules and regulations promulgated by your Board/Agency? (check as 
appropriate) 

Always Sometimes Never 
Registrants/licensees ...................... 0 0  m 1 6  C 4 
~dministrative staff to/for 
your Board/Agency.. ...................... 1 2  0 1 5  1 

Legal counsel.............................. 4  0 1 9  0  
General public ............................. 1 0 8  0 8  



I, 
15. Who, if anyone, is notified regarding DEVELOPMENT OF LEGISLATIVE PROPOSALS 

initiated by your ~oard/Agency which affect your Boardls/Agencyls activities? 
How are they notified? (check as appropriate) 

INDIVIDUALS/GROUPS NOTIFIED METHODS OF NOTIFICATION 

0 
Mail Telephone Other* 

0% No one is notified............... 
Notice is posted at ofgiciall 

10 33.K * N o .  - N o .  - N o .  - 
designated location............. 
Secretary of State............................. 
Licensees/registrants (individually) 

0 3 0 0 O l  ........... 
News Media: (a) News releases....... 

0 1 3  q 7 0  4 ......... 
(b) Paid advertisement........... 

0 8  7 0  3 

Consumer groups 
0 0 D O D O  ................................ 

Professional associations...................... 
0 1 1  5 0  3 
0 2 0  14 C] 5 

Other (please specify) 

"Specify OTHER Methods of Notification here: 

.- Comments: 


