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SUMMARY

The Board of Dispensing Opticians has primary responsibility for
regulating the practice of optical dispensing in Arizona. The duties of
the Board include evaluating applications for examination and licensure,
administering examinations, issuing licenses and enacting rules and
regulations concerning licensed dispensing opticians and registered

apprentice dispensing opticians.

Prior to 1979 legislative changes, the Board was comprised of five
dispensing opticians appointed by the Governor to serve five-year terms.
Legislative changes expanded Board membership to seven individuals; five

dispensing opticians and two members representing the general public.

The Board and its activities are funded through fees charged for
examinations and licenses issued. Ten percent of the fees received is
deposited in the State General Fund; the remaining 90 percent is used for
Board operations within the limits of an annual budget approved by the

Legislature.

Our review determined that the regulation of optical dispensing in Arizona
should be revised and substantially reduced. (page 9) In conjunction
with this finding, our review revealed that statutory changes are needed

if the Board of Dispensing Opticians is to be continued. (page 55)

Qur review also revealed that the examination process of the Board is

arbitrary and of questionable integrity. (page 23)

In addition, our review disclosed that improvements are needed in the

Board's complaint review process. (page 37)

Our review also disclosed that questionable procedures are used to license

dispensing opticians by credentials. (page 69)



Qur review revealed that improvements are mneeded in the Board's

record-keeping procedures. (page 77)

Finally, our review revealed that, although the Board of Dispensing
Opticians is in compliance with State law regarding public notice, some

improvements can be made. (page 85)

It is recommended that consideration be given to the following
alternatives:
1. Revise statutes to require licensure of contact lens dispensers

only.

2. Eliminate regulation of dispensing opticians and the Board of

Dispensing Opticians.

If regulation is continued, it is recommended that consideration be given
to the following:

1. A.R.S. §32-1682 be amended to allow acceptance of Opticians

Association of America (OAA) scores in Arizona in lieu of a

locally prepared examination.

2. The Board slow the frequency with which examination questions

currently are repeated.

3. The Board consider contracting with examination experts to assist

in the preparation of examination questions.

4. The Board establish and maintain better quality control of

examination questions and grading procedures.

5. Arizona Revised Statutes, Title %2, chapter 15.1, be amended as

recommended on page 66.
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10.

i1.

12.

13.

14.

15.

The Board of Dispensing Opticians establish specific procedures
for the investigation and resolution of complaints. These
procedures should meet the standards of a minimum investigation

cited by the Legislative Council.

Amend the statutes relating +to wunlicensed ©personnel to:
a) require them to register as apprentices, b) provide for
penalties if +they commit acts that are unlawful for license

holders, and c¢) define the duties of their supervisors, or
Abolish apprentice provisions and unlicensed exemptions.
Provide for the regulation of optical establishments.

Include penalties for statutory violations at a 1level

commensurate with other regulatory agencies.

Specifically define +those persons and entities subject to

regulation.

Provide the Board with the specific requirement to investigate

every complaint.

Provide the Board with enforcement responsibilities, including
the imposition of penalties against individuals found guilty of

providing substandard care or performing inappropriate functions.

The Board periodically review other states' requirements to keep

abreast of other states' statutes.

A.R.S. §32-1682, subsection D, be revised to allow OAA
examinations to be used in lieu of the Board's locally prepared
examinations to avoid a possible legal problem regarding use of

OAA examinations by other states.
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In addition, if regulation is continued, it is recommended that the Board:

l.

Establish a records management program to help ensure that its
records are adequate as required by State law. To implement
this, the Board should -

a. Request 1legal assistance in establishing procedures to
document legal actions 1in Board minutes and to maintain
those records necessary to support Board proceedings.

b. Follow recommended guidelines for a records management
program proposed by the records management center.

Ce Submit vrecords retention and disposal schedules to the
Director of Library, Archives and Public Records, along with
lists of essential public records, as required by A.R.S.
§41-1346.

Consider adopting the methods used by other Arizona regulatory
bodies to encourage public input and participation in the
promulgation of rules and regulations and development of
legislative proposals, and the recommendations presented by the
Attorney General and Ernest Gellhorn, former ASU College of Law

dean.

Send notices to licensees and apprentices at least annually to .

notify them of the year's scheduled meetings.

iv



INTRODUCTION AND BACKGROUND

The Office of the Auditor General has conducted a performance audit of the
Board of Dispensing Opticians, in response to a January 30, 1980,
resolution of the Joint Legislative Oversight Committee. This performance

audit was conducted as part of the Sunset review set forth in Arizona
Revised Statutes (A.R.S.) §§41-2351 through 41-2379.

Regulation of optical dispensing began in Arizona in 1956, with the
creation of the State's Board of Dispensing Opticians. At the time of its
creation, the Board was given the authority to examine, license and
regulate dispensing opticians for the purposes of helping to ensure the
competency of dispensing opticians and preventing conduct on their part

which would tend to harm the visual health of the public.

Most of the original statutes pertaining to the Board remained in effect
without major change wuntil 1979, when the following major changes
occurred: the authority (but not the requirement) to register apprentice
dispensing opticians, the addition of two public members to the Board and
the ability to apply to the court for injunctive relief in instances of

violation of appropriate statutes.

Currently the Board is charged with the following regulatory duties:

- Examination of prospective licensed dispensing opticilans,

- Licensure by examination, apprenticeship and reciprocity of
qualified dispensing opticians,

- Registration of those individuals who wish to become apprentice
dispensing opticians,

- Investigation and resolution of violations and complaints against
licensed dispensing opticians and suspected unlicensed activity,
and

- Promulgation of rules and regulations and proposals for statutory

amendment to protect the public effectively.



The Board is comprised of seven members, of whom five are licensed
dispensing opticians and two represent the consuming public. The
State Boards Administrative Office, Department of Administration,

provides clerical assistance to the Board.

The Board's budget remained stable from fiscal years 1976-77 through
1978-79, reflecting an unvarying level of Board activity. In fiscal
year 1979-80 the numbers of 1licensed dispensing opticians,

complaints received and hearings increased.

Table 1 contains a summary of selected actual and estimated workload
measures for fiscal years 1976-77 +through 1981-82. Table 2

summarizes the Board's receipts and expenditures for the same time

period.
TABLE 1
ACTUAL WORKLOAD MEASURES FOR THE ACTIVITIES OF
THE BOARD OF DISPENSING OPTICIANS FROM FISCAL
YEARS 1976-77 THROUGH 1979-80 AND ESTIMATED
MEASURES FOR FISCAL YEARS 1980-81 AND 1981-82
Actual Measures Estimated Measures
1976-77 1977-78 1978-79% 1979-80% 1980-81%* 1981-82%*
Applicants for examination 62 55 66 62 65 70
Examinations administered 59 55 63 118%* N/A N/A
New licenses issued 38 38 43 3Q%* 45 50
Licenses renewed 243 277 290 366 400 440
Complaints received 4 5 3 12 20 28
Informal hearings held 1 2 3 i2 18 22
Formal hearings held 4 1-2 1-2

* Source: Schedule 4 of the budget request from the Board for fiscal
years 1978-79 through 1981-82.
*%* Source: Interview with Board recording secretary, April 20, 198l.
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TABLE 2

ACTUAL FULL-TIME EQUIVALENT EMPLOYEES, RECEIPTS AND
EXPENDITURES FOR FISCAL YEARS 1976-77 THROUGH 1979-80
AND ESTIMATES FOR FISCAL YEARS 1980-81 AND 1981-82%

Actual Amounts Estimated Amounts
1976-77 1977-78 1978-79 1979-80 1980-81 1981-82
Number of full-time ** 5 S¥EE 5 5
equivalent positions
Receipts: _
Balance from previous
years $14,100 § 9,500 § 7,900%%** & 7 2500 $ 5,400 $14,300
Appropriation (90
percent of total
current year receipts) 7,700 8,200 8,900 10,900 22,500 24,700
Total $21,800 $17,700 $16,800 $18,100 27,900 $39,000
Expenditures
Employee salaries $ 2,700 $ 2,900 § 3,200 $ 5,200 $ 5,900 $ 8,900
Employee-related 200 200 200 500 500 700
Professional and
outside services 3,100 1,700 3,000 %,500 3,700 9,000
Travel:
In-State 600 1,300 1,500 3,500
Out-of-State 100 1,000
Other operating 1,000 1,100 1,600 2,100 2,000 2,600
Equipment 5,200 3,700 100
Total $12,300 $ 9,600 $ 9,600 $12,700 $1%,600 24,700
Surplus $ 9,500 $ 8,100 $ 7,200 § 5,400 $§ 14,300  $14,300

* Source: Schedule 4 of the budget request from the Board for fiscal

years 1978-79 through 1981-82.
*%¥ Not available

*¥%¥  Source: State of Arizona Annual Budget:

and Recommendations, 1979-80 and 1981-82.
*%%¥¥ Unreconcilable difference between beginning balance of 1978-79 and

surplus of prior year.

Legislative Staff Analysis



The Auditor General expresses gratitude to the members of the Board of
Dispensing Opticians and the employees of the State Boards Administrative
Office for their cooperation, assistance and consideration during the

course of the audit.



SUNSET FACTORS

Nine factors were reviewed to aid in the process of determining if the
Board of Dispensing Opticians should be continued or terminated, in

accordance with A.R.S. §41-2354, subsection D.

SUNSET FACTOR: OBJECTIVE AND PURPOSE
IN ESTABLISHING THE BOARD

The intent of the Legislature in establishing the Board of Dispensing
Opticians is stated in A.R.S. §32-1673, which grants the Board power to
"prescribe and enforce rules and regulations...which help to assure the
competency of dispensing opticians and prevent conduct on their part which
would tend to do harm to the visual health of the public.”

In addition, the Board has stated its goal to be "insuring...[to the
public] the highest possible quality of optical dispensing services."

Further, the Board recently outlined the following objectives:

Licensure - "...to continually license qualified
dispensing opticians.”

Continuing Education - "...to ensure that licensees
continue to receive education directly related to the
practice of optical dispensing."”

Consumer Complaints - "...to handle consumer complaints
within the limitations of our statutes.”

Regulation - "...to oversee the actions of the
licensees as required by [our statutes]...”



SUNSET FACTOR: THE DEGREE TO WHICH THE BOARD
HAS BEEN ABLE TO RESPOND TO THE NEEDS OF THE PUBLIC
AND THE EFFICIENCY WITH WHICH IT HAS OPERATED

The ability of the Board to respond to the needs of the public has been
impaired by unclear statutory authority and inadequate investigation of

complaints. (See pages 37 and 55 for reviews of these issues.)

The Board appears to be operating efficiently in that expenditures for
each licensee/registrant has remained at approximately $30.50 from fiscal
year 1977-78 +through 1980-81. During +this time, the number of
licensees/registrants increased from 315 to 392 (an increase of 24

percent).

SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD
HAS OPERATED WITHIN THE PUBLIC INTEREST

Regulation of dispensing opticians under current statutes and practices
appears not to be within the public interest. Our review revealed that:
1) risk to the visual health of +the public from the dispensing of
eyeglasses does not appear to warrant licensure, and 2) benefits of
regulating eyeglass dispensing do not outweigh potential adverse effects.
In addition, the manner in which +the Board prepares and administers
licensure examinations raises serious questions regarding the validity of
the entire process of regulating dispensing opticians. (See pages 9
and 23)

SUNSET FACTOR: THE EXTENT TO WHICH
RULES AND REGULATIONS PROMULGATED BY THE BOARD
ARE CONSISTENT WITH THE LEGISLATIVE MANDATE

The rules and regulations of the Board appear to be consistent with
legislative mandate within the constraints of current, unclear statutory

authority. (see page 55)



SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD

HAS ENCOURAGED INPUT FROM THE PUBLIC

BEFORE PROMULGATING ITS RULES AND REGULATIONS

AND THE EXTENT TO WHICH IT HAS INFORMED THE PUBLIC

AS TO ITS ACTIONS AND THEIR EXPECTED IMPACT ON THE PUBLIC

Qur review revealed that, although the Board complies with statutory
requirements regarding public notice concerning its regulatory activities,
improvements can be made. A survey by the Auditor General of licensed
dispensing opticians demonstrated that 55 percent of +the licensees
surveyed were not informed regularly of proposed Board actions. (see

page 87)

SUNSET FACTOR: THE EXTENT TO WHICH
THE BOARD HAS BEEN ABLE TO INVESTIGATE AND RESOLVE
COMPLAINTS THAT ARE WITHIN ITS JURISDICTION

Our review revealed that the lack of disciplinary action imposed by the
Board with regard to consumer complaints and Board-initiated complaints
raises serious questions regarding the Board's ability to regulate optical
dispensing effectively. In addition, the Board has not investigated
numerous complaints sufficiently or imposed sufficiently severe

penalties. (see page 37)

SUNSET FACTOR: THE EXTENT TO WHICH THE ATTORNEY GENERAL
OR ANY OTHER APPLICABLE AGENCY OF STATE GOVERNMENT

HAS THE AUTHORITY TO PROSECUTE ACTIONS

UNDER ENABLING LEGISLATION

The Board of Dispensing Opticians and the Attorney General are constrained
by unclear statutory authority in their ability to effectively regulate
the optical dispensing profession in Arizona, in that inadequate penalty
provisions and the presence of many occupational categories dimpede
effective regulation, there is no statutory provision for the regulation
of optical establishments, and most complaints are submitted against
optical dispensing personnel or organizatidns that are not regulated.

(see page 55)



SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD

HAS ADDRESSED DEFICIENCIES IN ITS ENABLING STATUTES
WHICH PREVENT IT FROM FULFILLING

ITS STATUTORY MANDATE

During the 1981 Legislative session, the Board proposed legislation to
amend its enabling statutes to allow, among other minor changes, licensure
examinations administered by the Opticians Association of America in lieu
of the State-administered examination. The proposed legislation was

defeated.

SUNSET FACTOR: THE EXTENT TO WHICH

CHANGES ARE NECESSARY IN THE LAWS OF THE BOARD
TO ADEQUATELY COMPLY WITH THE FACTORS

LISTED IN THIS SUBSECTION

Our review found that numerous statutory changes are needed for the Board
to comply more adequately with the factors listed in this subsection.
(see pages 9, 23, 37 and 55)



FINDING I

THE REGULATION OF DISPENSING OPTICIANS AND RELATED OCCUPATIONS SHOULD BE
REVISED AND SUBSTANTIALLY REDUCED.

Under Arizona law those persons who are 1licensed by the Board of
Dispensing Opticians may: 1) dispense eyeglasses, contact 1lenses,
artificial eyes and other optical devices on written prescription from a
licensed physician or optometrist, and 2) reproduce existing eyeglasses
or contact lenses without prescription. 1In addition, Arizcna law allows
both apprentice dispensing opticians and unlicensed optical dispensers to
perform similar functions under the supervision of a licensed dispensing
optician, optometrist or physician. Our review of the Board revealed that
the degree of regulation over dispensing opticians and related occupations
should be substantially revised and reduced in that:
- The potential risk +to +the consuming public regarding the
dispensing of eyeglasses does not appear to warrant licensure,
- A potential negative effect on +the economic well-being of the
public exists due to unnecessary regulation,
- Arizona 1is one of only 19 states that license dispensing
opticians, and
- The Dbenefits of 1licensure do not clearly outweigh potential

adverse effects.

Arizona Statutes

A.R.S. §§32-1671 through 32-1699 provide that licensed dispensing

opticians may: 1) dispense eyeglasses, contact lenses, artificial eyes
and other optical devices on written prescription from a licensed
physician or optometrist, and 2) reproduce eyeglasses or contact lenses

without prescription provided there is no change in the prescription.



The dispensing opticians law also allows two other categories of optical

dispensers to perform similiar functions under the direct supervision of a

licensed physician, optometrist or dispensing optician:

A.R.S. §32-1682 subsection E requires that "any person desiring
to work as an apprentice dispensing optician" must obtain a
certificate of registration <from +the Board. An apprentice
dispensing optician is defined by A.R.S. §32-1671 paragraph 1 as
"a person engaged in the study of optical dispensing under the
instruction and direct supervision of a dispensing optician,
physician or optometrist licensed in this state.”

A.R.S. §32-1691 exempts unlicensed optical dispensers from the
provisions of the dispensing opticians law, provided they work
under the direct supervision of, and exclusively for, a licensed
physician, optometrist or dispensing optician and do hot hold
themselves out to the public as a dispensing optician or

apprentice dispensing optician.

As of December 31, 1980, there were 383 dispensing opticians and 141

registered apprentice dispensing opticians in Arizona.

Evidence Demonstrates the Need to Reduce

and Revise Optical Dispensing Regulation

Our review revealed that the current degree of regulation does not appear

to be appropriate, given that:

Little evidence exists to support the contention that physical
harm can result from the dispensing of eyeglasses,

Sunset legislation audit reports from other states indicate a
possible degree of harm to the public from dispensing contact
lenses and artificial eyes, and

The benefits of licensing dispensing opticians do not clearly

outweigh any potential adverse effects.
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Licensing is the most extreme form of state occupational regulation. In

March 1978, the Council of State Governments* published Occupational

Licensing: Questions a Legislator Should Ask. In +this publication

licensing is defined as:

"...a process by which an agency or government grants
permission to an individual to engage 1in a given
occupation upon finding that the applicant has attained
the minimal degree of competency required to ensure
that the public health, safety, and welfare will be
reasonably well protected.

"Licensing makes it illegal for anyone who does not
hold a license to engage in the occupation, profession,
trade, etc., covered by the statute....”

According to the Montana O0ffice of the Legislative Auditor in its 1978

publication entitled Alternative Methods of Regulating Professions,

Occupations, and Industries, there are seven methods of state occupational

regulation.

These methods of occupational regulation range from the most extreme,
licensing, to the least extreme, no regulation. The appropriate method of
regulation for a particular occupation is dependent upon the severity of
potential physical or financial harm incompetent or unscrupulous
practitioners may inflict upon the general public. The more severe the
potential for harm is to the public, the more extreme the appropriate
method of state regulation. Conversely, the less severe the potential for
harm is to the public, the less extreme the appropriate ﬁethod of state

regulation.

The seven alternative methods of state occupational regulation are listed

below in order from the most extreme to the least extreme:

* The Council of State Governments is a joint agency of state
governments - created, supported and directed by them. It conducts
research on state programs and problems; maintains an information
service available +to state agencies, officials, and legislators;
issues a variety of publications; assists in state-Federal liaison;
promotes regional and state-local cooperation; and provides staff for
affiliated organizations.

11



Licensing

Practice
Restriction

Reserve of Title

Limited Statutory
Regulation

The granting by some government authority of a right
or permission to carry on a business or do an act
which would otherwise be illegal. The essential
elements of licensing are the stipulation of
circumstances and individual prerequisites under which
permission to perform an otherwise prohibited activity
may be granted and the actual determination of
permission in specific instances. The latter function
is generally an administrative responsibility and
includes rule-making authority by some entity.
Licensing may also create a mechanism for monitoring
an occupation or profession on an ongoing basis. This
may entail enforcement decisions made during complaint
adjudication, periodic inspections or investigations.
Licensing also provides a "police effect" over the
regulated profession, trade or industry.

Differs from licensing in that there is no need for an
interim body with the general authority to promulgate
rules and regulations, and no specific mechanism for
monitoring the profession, trade or industry on an
ongoing basis.

Any member of the public, who desires, could
participate in the regulated occupation. However, the
titles of ‘“certified," "licensed" or ‘“registered"

would be reserved by law for only those who have met
certain statutory requirements. The stipulation of
individual prerequisites would be set by the
legislature. Requirements such as examination or
education may be imposed. An administrative body
attached to a state agency or department may also be
necessary.

State regulation of an occupation via statutes which
specify certain requirements. Under this alternative,
the state would statutorily require an individual to
comply with certain measures to protect the public.
These measures include requirements such as bonding,
errors and omissions insurance, or a recovery fund
which would monetarily protect the public in the case
of harm or loss through erroneous actions.

12



Registration ~ Allows persons practicing in a profession, trade or
industry to register with the state, private or
professional association. This alternative provides
the public with a list of registered individuals but
provides no assurance of the competency of the

individuals. Nonregistered individuals may
participate in the regulated profession, trade or
industry.

Certification®* - Requires no state involvement. The profession, trade

or industry is responsible for certification
requirements and procedures. Certification acts as an
identification measure only, indicating that the
individual has complied with certain requirements.

No Regulation - No regulation by the state or direct regulation by the
profession, trade or industry.

Professional and Occupational

Regulation in Arizona

In Arizona 95 professional and occupational areas are regulated.
Practitioners in 81 (85 percent) of the professions and occupations are
licensed; 12 (1% percent) have reserved titles; and two (two percent) are
registered. Table 3 lists the type of regulation for each of these 95

professions and occupations.

* The Council of State Governments defines certification as a form of
regulation which grants recognition +to individuals who have met
predetermined qualifications set by a state agency. Only those who
meet the qualifications may 1legally use the designated title.
However, noncertified individuals may offer similiar services to the
public as long as they do not describe themselves as "certified."” For
our purposes we have classified this method of occupational regulation
as "Reserve of Title."

13
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~LICENSU

lental Hygienist
Tental Laboratory Technician
Tentist

Lenturist

Poctor of Medicine
Entalmer

Yrngineer

Finger Waver
Funeral Director
Geologist

Hair Stylist
Manicurist
haturopath
Cptemetrist
Osteopath Physician and Surgeon
Pramacist
Prarracist Intern
thysical Therapist
Podiatrist
Re=zistered Nurse
Veterinarian

~REGISTRATION-
tudent Intern or Resident**

-RESERVE OF TITLE-
Assayer
Certified Public Accountant
Cosmetologist****
Physician's Assistant
Practical MNurse
Psychologist
Pudlic Accountant
Surveyor
Teacher, Administrative Officer

mesulqr
BNy
Agriculture Pest Con%irol Advisor
Ambulance Jervice
Boxirg and Wrestling Personnel
Cenetery Broker
Cemetery Salesman
Citrus Broker
Citrus Commission Merchant
Citrus Dealer
Citrus Packer
Citrus Shipper
Collection Agencies
Contractor
Court Reporter
DISPENSING OPTICIAN
Egg Dealer
Egg Manufacturer
Egg Producer
Escrow Agent
Hay Broker or Dealer
Hearing Aié Dispenser
Insurance Agent
Insurance Adjuster
Insurance Broker
Insurance Solicitor
Heat Processor, Wholesaler or Jobber
Midwife
Manufactured Housing
Broker
Dealer
Installer
Manufacturer
Hortgage Broker
Motor Carrier Transportation Agent***
Motor Vehicle Dealer and Wrecker
Motor Vehicle Operator and Chauffeur
Polygraph Examiner
Polygraph Intern
Private Investigator
Private Security Guard Service
Private Security Guard
Private Technical or Business School
Private Technical or Business School Agent
Professional Driver Training School
Instructor*****
Public Weighmaster
Racing Officials and Personnel
Radiologic Technologist
Real Estate Broker
Real Estate Salesman
Securities Dealer and Salesman
Structural Pest Control
Structural Commercial Application
Taxidermist
Trapper and Guide
Weight and Measure Serviceman
Weights and Measures Service Agencies

~REGISTRATION-
APPRENTICE DISPENSING OPTICIAN
-RESERVE OF TITLE-
Ambulance Driver and Attendant
Fmergency Medical Technician
Public School Teacher, Administrative Officer

*  watster's Seventh New Collegiate Dictionary defines a profession as: “a calling

requiring speciallized knowledge ana often long and intensive academic

preparation.”

- n
registering.
**®  Repealed effective July 1,
EERE
A2 XX

Student interns or residents must meet minimun requirements in addition to

Cosmetologists practicing without conpensation have a reserved title.
Must bte licensed only if compenszation is received for the service.
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Little Evidence of Physical Harm

During the five-year period between January 1, 1976, and December 31,
1980, the Board received only 96 complaints. Of these, only five involved
allegations of possible visual harm. Of these five, three involved the
dispensing of eyeglasses. An analysis of these complaints revealed that
all three were initiated against an optical company and that optical
companies are not subject to regulation under the dispensing opticians

law. (see page 65) Following is a description of these complaints:

CASE 1

The complainant alleged that the optical company was taking an excessive
amount of time to provide her with the eyeglasses she had ordered. The
possibility of visual harm was alleged in that the complainant had "the

beginning of a cataract" and the lack of eyeglasses was causing her

"considerable strain and inconvenience." Board records indicate the
optical company delivered the glasses approximately four months after they
were ordered. However, Board files contain no record of the final

disposition of the complaint.

CASE 2

The complainant requested a refund from an optical company for
unsatisfactory glasses. The complainant stated in a letter that the
optical establishment did not fill her prescription for eyeglasses
correctly. When she tried to use the glasses, she "had to return them
because they blurred and distorted my vision, caused headaches and painful
eyeballs, as well as the danger of my falling, as I walk with some
difficulty."”
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The complainant further explained:

"In filling my prescription, [the optical company)
failed to use the correct base curve, as was found to
be the case when 1 returned to my ophthalmologist to
get the prescription checked....Reexamination proved
the prescription to be correct, and [the
ophthalmologist] stated the base curve had been changed
at the laboratory. He notified [the optical company |
to that effect.”

Further, the complainant indicated that the optical establishment claimed

it was unable to fill her prescription "with the correct base curve."

Board records indicate the complainant received a refund for the glasses

from the management of the optical company.

CASE 3

Complainant reported that his eyes and face became irritated due to poor
quality frames sold to him by the optical establishment. In a letter to
the Board the complainant wrote:

"Last year I bought a pair of gold [rim] glasses from
[the optical establishment]. I have had all kinds of
trouble since wearing these gold [rimJ glasses....

First my eyes were sore and red - I had to go to an eye
specialist from wearing the [store's] glasses. I have
never had eye trouble before. Also the gold has worn
off around the [rim] of the glasses. Into my skin
causing an infection of my face. Also my eyes were
constantly drritated and I had to purchase two
expensive prescriptions from the druggist because of
the damage from the glasses."

Board records indicate the optical company offered the complainant a new
pair of glasses at no cost. However, Board files contain no record of the

final disposition of the complaint.
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COMMENT

The above complainants made allegations of harm that appear to be minor in
nature.* The remainder of the consumer complaints filed with the Board
regarding eyeglasses dealt with complainants inconvenienced because of

unacceptable product or service quality.

No Evidence Of Harm Nationwide

According to a Legislative Council memorandum dated November 21, 1980,%*
its staff was unable to locate a court case "...in which a court was
presented with questions regarding the competency of an optician or a
cause of action by a person allegedly harmed by the conduct of an

optician,"” either in Arizona or nationwide.
Furthermore, four of five states that have issued Sunset legislation audit

review reports concluded that no significant health hazard was posed by

the dispensing of eyeglasses.

Specifically, Sunset legislation reports from Alaska, Connecticut, North
Carolina and Vermont recommended that regulation of optical dispensing
practitioners be terminated or substantially reduced. Each of the four
reports cited lack of evidence of physical harm due to the dispensing of

eyeglasses as a reason for their recommendation.

* The subject of visual harm from the dispensing of contact lenses
appears on page 19. '
** Appendix I contains this memorandum.

17



The Vermont report stated:

"This conclusion [that no significant health hazard
exists due to opticians dispensing eyeglasses] was
supported by the Federal Trade Commission lawyer...,who
has headed the FTIC studies on opticians and
optometrists. [The FTC 1awyer] stated that accidental
falls are the leading cause of injury among the aged,
and that uncorrected vision defects are the cause of
over half of these accidents. These uncorrected vision
defects however are more likely to be due to the
unavailability of eyeglasses for the low income elderly
because of higher cost of spectacles in licensed
states, rather than improper dispensing. The problem
of unavailability, he states, 1is more prevalent than
the problem of harm vresulting from poorly fitted
eyeglasses in unlicensed states. He stated, '(the)
very rare instances where it (improper fitting) can
have a demonstrated impact is more than offset by the
majority of cases where there is a negative impact by
decreasing consumption'."¥

Few States Deem Eyeglass

Dispensing Worthy of Regulation

Further evidence of the lack of harm associated with dispensing eyeglasses
is that few states regulate dispensing opticians. Arizona is one of only
19 states that license dispensing opticians. Thirty states (60 percent)
do not regulate them. One state, California, licenses optical businesses,

but not individual dispensing opticians.

However, it should be noted that of the other 18 states which license
dispensing opticians, a number have statutory provisions which are
stricter than those in Arizona.** Specifically:
- Eight states define additional or separate requirements for
licensure to fit contact lenses,
- Three states do not allow dispensing opticians to fit contact
lenses,
- Six states require apprenticeship before licensing, and
- Nine states do not allow unlicensed persons to perform functions

gimilar to those of licensees.

* "Sunset Review of the Board of Examiners of Opticians to the Vermont
General Assembly," Legislative Council Staff, November 1980.
** See page 76 regarding licensing requirements in other states.
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Possible Negative Effect on Economic Well-being

of Public from Unnecessary Regulation

Studies concerning the effect of regulation on the pricing of eyeglasses
indicate that regulation of the optical industry and related professions
and occupations appears to increase the price of eyeglasses. One study,
conducted in 1975 by Lee and Alexandra Benham of Washington University,
regarding the effect of professional regulation on the pricing of

eyeglasses, concluded that:

"[Plrices appear to be 25 to 40 percent higher in the
markets with greater professional control. These
higher prices are in turn associated with a significant
reduction in the proportion of individuals obtaining
eyeglasses during a year."

A study by the Federal Trade Commission (FTC) in 1980 found similarly
that, in states which restrict commercial practice, prices for eye
examinations and eyeglasses are substantially higher than in states in

which no such restrictions exist.*

Possibility of Physical Harm through Dispensing

of Contact Lenses and Prosthetic Devices

OQur review disclosed an apparently greater potential for physical harm
from the dispensing of contact. lenses and prosthetic devices (such as
artificial eyes) than from the dispensing of eyeglasses. Three of the
four states whose Sunset legislation audit reports recommended termination
or reduction of regulation related to eyeglass-dispensing,** indicated a
need for regulation of prosthetic device and/or contact lens dispensers.
Specifically, the Connecticut and Vermont reports pointed out the
possibility of physical harm resulting from the fitting of contact lenses
and prosthetic devices, and the North Carolina report mentioned the
possibility of physical harm resulting from the fitting of contact

lenses. The Connecticut report stated:

Commercial practice restrictions are defined in the FTC study as
"restrictions imposed primarily on optometrists and opticians which
limit the ability of those professionals to work for 'for-profit'
corporations, restrict the number of offices which they may operate,
limit the locations at which they may practice...,or prohibit the
use of a trade name.”

*%® See page 17 regarding the reports from other states.
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"Data assembled by the committee and staff strongly
indicate there exists no clear and present danger to
the public health and safety in +the preparation,
fitting and dispensing of eyeglasses. There does
exist, however, a potential danger to the public in the
improper fitting and dispensing of contact lenses and
prosthetic devices. A poorly fit contact lense can
cause corneal abrasion or restrict the oxygen-carrying
tear flow to the surface of the eye. In the extreme,
this situation would create an abnormal growth of blood
vessels within the eye and could ultimately affect
vision. Similarly, an improperly fit or unsanitary
prosthetic device has +the potential for infection
and/or irritation to the wearer."¥

Although Legislative Council found no court cases nationally regarding
rhysical harm resulting from the fitting of optical devices by dispensing
opticians, our review of complaints received by the Board did disclose one
instance of a complaint requiring emergency hospital care due to improper
fitting of hard contact lenses by a licensed dispensing optician.¥*¥* 1In
addition, our review revealed a complaint alleging inflammation of the

eyes due to unsatisfactory soft contact lenses. (See Case IV, page 46)

Benefits Of Licensure Do Not Clearly

Outweigh Any Potential Adverse Effects

We were unable to document clear evidence of benefit to the pﬁblic
resulting from licensure by the Board of dispensing opticians in that such
regulation, as it presently exists, duplicates the activities of the
Better Business Bureau (BBB). 1In addition, the Board appears to be less

widely known to the public than the BEB.

*¥ "Sunset Review: Commission of Opticians," Legislative Program Review
and Investigations Committee of the Connecticut General Assembly.
Vol. I-6, January 1, 1980.

*¥*¥ The absence of a Board investigation into the complaint and inadequate
Board records preclude a determination of +the validity of this
complaint.
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Duplication of Services Rendered

by the Better Business Bureau (BBB)

The BBB receives an average of three times as many consumer complaints
regarding optical dispensing each year as the Board of Dispensing
Opticians. In the three-year period from January 1, 1978, to December 31,
1980, the BBB received 95%* consumer complaints, or an average of
approximately 32 consumer complaints a year. However, in the five years
from January 1, 1976, to December 31, 1980, the Board received only 51
consumer complaints, an average of approximately ten each year. In
addition, the BBB disposes of its complaints in a comparable manner as the
Board. Table 4 summarizes the number and disposition of complaints by the
BBB and the Board.

TABLE 4

SUMMARY OF DISPOSITIONS OF CONSUMER COMPLAINTS
REGARDING OPTICAL DISPENSING BY THE BBB DURING
1978-1980 AND BY THE BOARD DURING 1976-1980

Complaints Received By

Disposition BEBB Board
Percentage Percentage
Number Of Total Number Of Total
Reparation (replacement or refund) 54 59.3% 20 39.3%
Other action (other voluntary
adjustments) 12 13.2 0 0

Complaint dismissed 21 25.1 18 353
In process on December 31, 1980 0 0 4 7.8
No record of action 4 4.4 9 17.6

Totals 91¥ 100.0 51 100.0

*¥  Four of the 95 BBB complaints also appearéd in the Board files. These
complaints were removed from the BBB tabulations to avoid duplication.
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As shown in Table 4, reparation was the most frequent disposition for both
the Board (39 percent) and the BBB (59 percent). Thus, the BBB disposed

of complaints in a manner at least comparable to the Board.

It should be noted that while reparation may be an appropriate disposition
of complaints by the BBB, reparation is not a statutorily allowed
complaint disposition by +the Board. Statutorily required procedures
notwithstanding, Board practice has been to pursue reparation in place of
investigation of ©possible disciplinary action arising from consumer

complaints regarding product or service quality.*

CONCLUSION

Regulation of dispensing opticians and related occupations should be
substantially reduced because: 1) the risk to the visual health of the
public from the dispensing of eyeglasses does not aﬁpear to warrant
licensure, and 2) benefits of regulating eyeglass dispensing do not

outweigh potential adverse effects.

RECOMMENDATI ON

It is recommended that consideration be given +to the following
alternatives:
1. Revise statutes to require licensure of contact lens dispensers

only.

2. Eliminate regulation of dispensing opticians and the Board of

Dispensing Opticians.

If continued regulation is chosen, +the statutory changes detailed on

page 66 should be considered.

* See Finding III on page 37.
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FINDING II

THE EXAMINATION PROCESS OF THE BOARD OF DISPENSING OPTICIANS IS ARBITRARY
AND OF QUESTIONABLE INTEGRITY.

Persons wishing to be licensed as dispensing opticians in Arizona, unless
they have been licensed by Georgia, Massachusetts, Nevada or Virginia,
must pass an examination prepared and administered by the Board. Our
review of the Board's examination process revealed that: 1) the Board has
graded answers to certain examination questions arbitrarily and
inequitably, and 2) the manner in which +the Board prepares and
administers examinations raises serious questions regarding the validity
of the entire process. As a result, it appears that the Board has not
treated all license applicants equitably, and legislative intent regarding

the testing of an applicant's knowledge is not being met.

Statutory Requirements

A.R.S. §32-1682*% states, in part, that a written and practical examination

shall be administered to license applicants:

"D. The board shall give a written and practical
examination to all applicants, except for applicants
who qualify by vreciprocity, as provided in §32-1683,
paragraph 6, subdivision (a), to assist it in
determining whether an applicant has acquired the
minimum basic skills required for optical dispensing.
The board may prescribe such reasonable rules and
regulations relating to the examination of applicants
as may be deemed necessary for the performance of its
duties."

* Appendix II contains applicable State laws.
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Arizona Administrative Rule R4-20-02,% promulgated by the Board, further
specifies that the Board's written examination shall consist of four
sections, each containing one of the following subject areas:

1. Ocular anatomy, physiology and anomalies,

2. Geometric optics,

. Ophthalmic laboratory, and

4. Contact lenses.

The Board's practice for at least the past five years has been to include
in the written examination 20 multiple choice questions for each of the

four sections.

The Rule also requires that a practical examination be administered,
consisting of a test for "measuring optical devices such as eyeglasses and
contact lenses, interpupilary distance and corneal curvature." The same
rule requires that a minimum score of 75 percent be achieved on each of
the four written examination sections and on the practical examination.
In addition, the Board is required to administer an examination "not less

than twice a year."
Applicants are allowed to repeat an unlimited number of times the portions
of the examination they failed. However, for each retake after the second

failure the applicant again must pay the $50 filing fee.

Analysis of Questionable

Grading Procedures

Our review of examination grading practices consisted of a
question-by-question analysis of every individual examination administered
by the Board in the four separate examination sittings during 1979 and

1980. The following procedures were used:

*  Appendix III contains applicable rules.
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- Comparison was made of: 1) original answers marked by
examinees, 2) the correct answers according to the Board's
examination key, and 3) the answers graded as correct and
incorrect on the answer sheets.

- Exceptions in grading were noted from the above comparison, such
as: 1) credit given for more than one answer on a question, and
2) questions not graded according to the keys.

- Questions for which the Board allowed more than one answer were
submitted, along with each possible answer choice to a professor
of ophthalmology from the University of Arizona for review and
analysis.

- The professor was requested to select the correct answers and

comment on the validity of the questions and their answers.

During the calendar years 1979 and 1980, the Board administered 192
individual examinations during four separate examination sittings. of
these 192 individual examinations:

1. Grading changes were made arbitrarily on 25 examinations,*

2. Grading changes were not applied equally +to all 1license

applicants, thus adversely affecting 62 examinations,¥* and

3. Three examinations were not graded in accordance with the

examination keys.

Arbitrary Grading Changes

Our review of every written examination in 1979 and 1980 disclosed that
the Board arbitrarily regraded 2% applicants' tests. As a result, eleven
applicants passed examination sections they otherwise would not have

passed were it not for the regrading.

* Since individual applicants are allowed to repeat the examination an
unlimited number of times at later sittings, the numbers in 1. and 2.
above represent duplicated counts. The actual number of individuals
involved is 23 for 1. and 53 for 2.
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According to the University of Arizona ophthalmology professor, only one
correct answer exists for four of the five questions involved in the
regrading. The other question was so "poorly worded" that it should have
been eliminated from the examination. Table 5 summarizes the results of

%

our review of these five questions.

TABLE 5

REVIEW SUMMARY OF SELECTED EXAMINATION
QUESTIONS* USED BY THE BOARD OF DISPENSING
OPTICIANS DURING 1979 AND 1980%%*

Answer Correct Answer
According to Answers Allowed as Identified
Question Original by Board by U of A
Reviewed Examination Key as Correct Ophthalmologist
1 d a, b, d, e Unclear question/
' should be eliminated
2 a a, b, c, e a
3 d a, b, ¢, d, e d
4 c b, c, d c
5 d a, d d

As shown in Table 5, the Board inappropriately accepted from two to five
answers as correct for +the five questions reviewed. Further, the
ophthalmologist who reviewed the examinations considered one of the five

questions unacceptable.

It should be noted that the Board originally graded the test questions
shown in Table 5 according to their respective keys, but later changed the
answers originally marked as incorrect to correct. Thus, the changes
summarized in Table 5 represent deliberate decisions by Board members.
Table 6 summarizes the dimpact of +the Board's practice of regrading

examinations during 1979 and 1980.

* Answers were multiple-choice, with five identified possible answers
labeled a through e.

*% On June 10, 1981, a Board member stated that four of these five
questions had been eliminated from the question pool since the
December 1980 sitting. The other questions had been changed so that
only one answer could be regarded as correct.
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TABLE 6

SUMMARY OF THE IMPACT OF THE BOARD'S PRACTICE
OF REGRADING EXAMINATIONS DURING 1979 AND 1980

Number of
Candidates Who

Passed the
Number of Number of Examination
Examination Question Instances Candidates Because
Date Regraded of Regrading Affected of Regrading
June 1979 1 9 T* 1
December 1979 None 0 0 0
June 1980 2 and 3 18 11 7
December 1980 4 and 5 1 5 3
Totals 34 23 1l

As shown above, during 1979 and 1980 the Board regraded 34 questions
involving 23 applicants (eleven applicants had more than one question
regraded), which resulted in eleven candidates receiving passing scores

they otherwise would not have received were it not for the regrading.

Grading Changes Were Not

Applied Consistently

Qur review also revealed that when the Board regraded an answer on one
examination question, other applicants who responded similarly were not
regraded. This inconsistent grading occurred 79 times in 1979 and 1980.
This inconsistency resulted in one candidate's not passing an examination
section that he otherwise would have passed had he been given credit for

an answer the Board had accepted as correct from other candidates.

Table 7 summarizes the impact of +the Board's inconsistent regrading

practices during 1979 and 1980.

*¥ Two applicants involved in the regrading who took the examination in
June 1979 took a different examination section in June 1980, which the
Board also regraded. To avoid duplication, audit staff reduced by two
the Number of Candidates Affected for June 1979.
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TABLE 7

SUMMARY OF THE IMPACT OF THE BOARD'S
INCONSLSTENT REGRADING DURING 1979 AND 1980

Number of Number of Number of
Instances Examinations Candidates Who
in which on which a Number of Would Have
a Candidate Candidate Did Candidates Passed an
Did Not Not Receive Who Did Not Examination
Receive Credit Credit for Receive Credit Section Had
for an Answer an Answer for Answers They Been Given
Accepted Accepted Accepted as Credit for an
as Correct as Correct Correct from Answer Accepted
Examination from other from other other as Correct from
Date Candidates Candidates Candidates other Candidates
June 1979 T 7 7 0
December 1979 0 0] 0 0
June 1980 57 41 B2¥* 0
December 1980 15 14 14 1
Totals 79 62 53 1

As shown above, the Board was inconsistent in regrading questions 79 times
on 62 examinations involving 53 individuals during 1979 and 1980. These
62 examinations represent 32 percent of the +total 192 examinations
administered in that period. Ultimately, the grading inconsistencies

caused one individual to fail an examination section.

Grading Did Not Always Agree

with Examination Keys

Qur review of the 1979 and 1980 examinations also disclosed that three
examinations were graded incorrectly in that the marked answers did not
agree with the examination key. Although these grading errors appear to
be only Board oversight, one candidate did pass an examination section

because of the misgrading.

* Since individuals can repeat examinations an wunlimited number of
times, the 62 examinations upon which a candidate did not receive
credit for an answer accepted by the Board as correct from other
candidates involved 53 individuals.
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Grading Practices Raise

Serious Legal Questions

According to the Legislative Council in a memorandum dated May 20,

1981,*

a State licensing board is responsible for fair and consistent examination

of license applicants:

Further,

"The Board as the administrator of the examination and
licensing process has the responsibility to administer
examinations to ensure the fair and <consistent
application of examination requirements. Fundamental
fairness dictates that credit be extended to all
applicants who responded similarly to the same
question.”

Legislative Council cited possible problems of due process and

equal protection in cases of unfair or inconsistent grading:

"A state cannot exclude a person from the practice of
an occupation in a manner, or for a reason, that
contravenes the due process clause of the Fourteenth
Amendment....

"Similarly, equal protection requires that different
treatment of persons similarly situated be justified by
an appropriate state interest. We fail to see on the
facts provided an appropriate state interest in the
differing treatment accorded by the board to applicants
for licensure as dispensing opticians.

"The grading practices described raise serious

questions concerning the effectiveness of the board's

examination procedures to determine competency and

proficiency of applicants. The dual purpose of

determining competency of license applicants and

protecting the public against unqualified professionals

is not served by designing test questions in which four

out of five possible answers are correct. The board's
procedure for exam question development and exam
grading should be <closely reviewed to ensure that
public purposes are being served and that license
applicants are being fairly treated." (Emphasis added)

*  Appendix IV contains a copy of this memorandum.
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Questions Regarding the Validity

of the Entire Examination Process

The Board is required by State law to administer its own examination for
licensure to applicants who de¢ not qualify for comity.¥ Our review of the
Board's localliy developed examination and its administrative procedures
raises seriocus questions regarding the validity of the licensure process
in that: 1) the Board has failed to provide for adequate preparation,
administration and storage of its examinations, and 2) the preparation
and grading of specific examination sections are the responsibility of

Board members who may not be qualified to perform those functiouns.

Lack of Adequate Preparation and

Administration of Examinations by the Board

Qur review of the Board's preparation and administration of examinations
revealed problems concerning the currency, validity and integrity of the
examination process. The Board's established policies with regard to the
preparation and administration of written examinations are as follows:

- Twenty questions for each of the four written sections are
selected by the Board from a pool of examination questions
established over approximately 20 years.

- The pool consists of approximately 50 to 70 questions for each of
the four written examination sections.

- The examination questions were developed by individual Board
members.

- An examination question to which fewer than approximately 50
percent of the applicants respond correctly is rejected by the
Board for use in future examinations.

- Questions are not to be repeated from one examination to another
sooner than the third consecutive examination following its use.

- An applicant who fails the examination may review orally with a
Board member those questions missed, the answers they marked

incorrectly and the correct answers.

*  See footnote on page 69 for a definition of comity.
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- An applicant who fails the examination may repeat it at the next
sitting and at any number of sittings thereafter.

- According to a Board member, one applicant challenged an answer
for which he received no credit. He was given credit for the
question even though the Board thought that it was only remotely

possible that his answer was correct.

Our review revealed serious deficiencies as a result of these policies and
actual practices in that:
- New examination questions have not been added to the pool of
questions for the past three years,
- Answers to questions they missed are accessible to applicants
failing examinations,
- Applicants may take the licensure examination repeatedly, and
- Contrary to Board policy, in 1979 and 1980 identical questions
from the four sections of the written examination were repeated
in the same section at the next examination sitting 22.5 percent
of the time.

Taken together, these facts demonstrate that: 1) an applicant has easy
access to examination questions and their correct answers, and 2) because
of question repetition, an applicant may improve his score without

necessarily increasing his level of knowledge.

Problems with Examination Storage

The Board retains one copy only of examination questions and one copy of
each examination that has been administered since 1973. Further, the
questions and examinations are stored in the home of the Board's recording
secretary. Such a policy could cause problems in the event of an
emergency or if the single copy of the examination or questions were

destroyed accidentally.
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Questionable Board Procedures for Developing

and Grading the Dispensing Opticiasnms Examination

The Board is required by statute to prepare and administer an examination
for licensure to applicants who do not qualify by comity. Although the
Board attempted to promulgate a rule in October 1980 allowing the
examination given by the Opticians Association of America (OAA) to be used
in lieu of its own examination, the Attorney General opined that State law
precluded the Board from enacting the rule. A.R.S. §32-1682.D states, in
part:

"The Board shall give a written and practical

examination to all applicants, except for applicants

who qualify for reciprocity..."”
Legislative Council, in a memorandum dated November 21, 1980,% agreed with
the Attorney General in this matter, stating that the Board cannot allow
an examination prepared and administered by an outside source, such as the

OAA, to be used in lieu of the examination which the Board prepares and

administers locally:

"Administration and grading of an examination by (an
organization other than the Board) would be an invalid
delegation of a duty imposed upon the Board by statute.

"A provision that the Board 'shall give' a written and

practical examination to all applicants, with the

specific exception of applicants holding licenses from

other states having requirements substantially

equivalent to those of this State, imposes a mandatory

duty upon the Board to give an examination to such

applicants.”
The process by which the Board prepares and administers its written
examination relies heavily on the ability of Board members to: 1) prepare
examination sections that are valid tests of an applicant's knowledge,
and 2) correctly and equitably award points to applicants. Individual
Board members may not possess such ability or the expertise to perform
these functions, especially since they have not received specific training

or education.

*¥  Appendix V contains a& copy of this memorandum.
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It should be noted that from 1973 through 1975 the Board used staff from
Pima Community College to0 prepare examination questions. However,
according to a former Board chairman, the practice was discontinued
because the failure rate was much higher when the college-developed

examination questions were used.

A Study of Professional and Occupational Licensing in California,

-published in 1977, cited a national authority on occupational 1licensing

who explained the problems of locally developed examinations:

"According to Benjamin Shimberg of the Educaticnal
Testing Service and author of several studies on
occupational licensing, a source of many problems
afflicting the examination process of licensing boards
is the fact that:

'Board members have taken it upon themselves to develop
and administer examination without any training for the
task and without outside help'." (Emphasis added)

The study identified problems regarding Board-prepared examinations; the

quality and appropriateness of the questions:

"Even more vexing problems exist with regards to the
actual content of the examination. The material
content of the exam ought to be limited to those types
of questions that may be shown to have pertinency to
the professed goals of licensure.

"There have been cases cited by critics to indicate
that some boards ask questions which bear no relation
to public welfare except by the most generous expansion
of logic. Illustrative of +this category are board
examinations which test an applicant's knowledge of the
custom, history or theory of the occupation and which
require essays on esthetics or any understanding of
helpful business methods."

According to Mr. Shimberg, the problems of Board-prepared examinations
could be avoided if boards relinquished the Jjob of designing tests to
outside experts or used one of the national testing programs developed by

many trade and professional associations.
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Descriptions of the Opticians

Association of America (OAA) Examinations

Two divisions of 0OAA each prepare an examination for the certification of
dispensing opticians. One division, the American 3Board of Opticianry
(ABO) has prepared an examination which covers general optical dispensing,
while the other division, the National Contact Lens Examiners (NCLE), has
prepared an examination for proficiency in contact lens dispensing. Both
examinations are administered by the Educational Testing Service (ETS)
and, according to the director of government relations for OAA, both are

given twice annually.

According to a survey by the Auditor General of states other than Arizona
which require licensure of dispensing opticians, as of March 1981, eight
of the 18 states accepted passage of one or both OAA examinations as
either partially or completely <fulfilling the written examination
requirement for licensure. Table 8 lists the states accepting the OAA

examinations as of that date.
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TABLE 8

USAGE OF OAA EXAMINATIONS BY STATES WHICH
LICENSE DISPENSING OPTICIANS AS OF MARCH 1, 1981

Accepts Accepts Accepts
State ABO Exam NCLE Exam Neither

Alaska X X
ARIZONA
Connecticut
Florida
Georgia

Hawaii
Kentucky
Massachusetts
Nevada

New Jersey

New York

North Carolina
Ohio* X*
Rhode Island X
South Carolina
Tennessee
Vermont
Virginia
Washington

b4 P4
>4 4 e
e la! P44 M R Rl ]

ol
kgl

Totals 8 2 il

As illustrated in Table 8, 44 percent of the states other than Arizona

which license dispensing opticians use the national examinations.

CONCLUSION

The Board of Dispensing Opticians has failed to maintain an adequate and
equitable examination process. The Board has incorrectly, arbitrarily and
inconsistently graded written examinations for licensure. In addition,
the Board has maintained several questionable procedures with regard to
preparation, administration and storage of its examinations. As a result
of Board actions, it appears that: 1) the Board has not treated license
applicants equally, and 2) legislative intent regarding the testing of an

applicant's knowledge is not being met.

*¥ ETS makes up a separate examination for Ohio. ETS administers all 0OAA
examinations.
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RECOMMENDATION

If regulation is continued, it is recommended that consideration be given
to the following optiomns:
1. A.R.S. §32-1682 be amended to allow acceptance of OAA scores in

Arizona in lieu of a locally prepared examination.

2. The Board slow the frequency with which examination questions

currently are repeated.

3. The Board consider contracting with examination experts to assist

in the preparation of examination questions.

4. The Board establish and maintain better quality control of

examination questions and grading procedures.
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FINDING III

IMPROVEMENTS ARE NEEDED IN THE BOARD OF DISPENSING OPTICIANS' COMPLAINT
REVIEW PROCESS.

The Board of Dispensing Opticians is responsible for prescribing and
enforcing rules and vregulations +to help ensure the competency of
dispensing opticians and prevent conduct on their part which would tend to
harm the visual health of the public. An integral part of the Board's
responsibility to protect the public is the investigation and resoclution
of consumer complaints filed with the Board. Our review revealed that the
Board has been consistently deficient in its investigation and resolution
of complaints from consumers for services rendered by dispensing
opticians. The Board did not discipline a single dispensing optician as a
result of a consumer complaint filed during the five-year period ended

December 31, 1980.

Our review further demonstrated that:
- The Board has not investigated numerous complaints sufficiently,
and
- Statutory changes are needed to enhance the Board's ability to

resolve complaints effectively.

As a result, it appears that the Board's ability to regulate dispensing

opticians effectively is questionable.

Statutory Requirements

Regarding Complaints

A.R.S. §32-1673* describes the duties and powers of the Board regarding

complaints:

*  Appendix II contains applicable statutes.
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"The Dboard shall prescribe and enforce rules and
regulations ...necessary or advisable...which help to
assure the competency of dispensing opticians a&and
prevent conduct on their part which would tend to do
harm to the visual health of the public.” (Emphasis
added)

Further, A.R.S. §32-1693 subsection A¥ defines the extent of disciplinary

powers:

"The board...may suspend or revoke the license of any

person who violates any provision of this chapter or

the rules and regulations of the board."
A.R.S. §32-1697% contains a provision for the Board to refer cases to the
courts for imposition of a fine for unlicensed activity:

3

"The practice of optical dispensing without a valid and
subsisting license is a petty offense.”"¥*¥
In addition, +the Board has promulgated Arizona Administrative Rule
R4-20-06*** to define procedures for formal and informal hearings and
informal disposition of cases through stipulation, agreed settlement,

consent order or default.

Complaints Considered by the

Board of Dispensing Opticians

The Board reviews two types of complaints - consumer and Board-initiated.
Consumer complaints include those filed by persons who believe they have
received unsatisfactory or unacceptable services or products from: 1) a
licensed dispensing optician, 2) another practitioner in the field of
optical dispensing, or 3) an optical establishment. Board-initiated
complaints are concerned primarily with possible violations of State laws
regarding advertising, vregistration, use of the title "Dispensing
Optician" by unlicensed persons, and the dispensing of optical devices by
unlicensed persons without the direct supervision of a licensed dispensing

optician, optometrist or physician.

*  Appendix II contains applicable statutes.

*¥*  A,R.S. §13-802.D classifies petiy offense convictions as criminal;
however, mno imprisonment is authorized <for practicing optical
dispensing without a license. The Board may refer cases to the
courts which, in turn, may levy a fine of up to $300 for such an
offense.

*%¥  Appendix III contains applicable rules.

38



Table 9 summarizes the number and bases of complaints received by the

Board from January 1, 1976, through December 31, 1980.

TABLE 9

SUMMARY OF THE NUMBER AND BASES OF COMPLAINTS
RECEIVED BY THE BOARD OF DISPENSING OPTICIANS
FROM JANUARY 1, 1976, THROUGH DECEMBER 31, 1980

Number of Complaints
Initiated by:

Basis of Complaint Consumers Board Total
Unacceptable eyeglasses or related
services 40 40
Unacceptable contact lenses or
related services 6 6
Unlicensed activity 29 29
Fee dispute 3 3
False or misleading advertising 12 12
Assault 1 1
Other 4 4

Basis of complaint cannot be
determined due to inadequate

board records 1 1
Total 51 45 96
Percentages of total complaints 53.1% 46.9% 100.0%

As demonstrated in Table 9, consumer-filed complaints constituted 53.1
percent of the complaints reviewed by the Board from January 1, 1976,
through December 31, 1980.

However, for the 96 complaints received in 1976 through 1980, the only
discipline imposed by +the Board against dispensing opticians involved
Board-initiated complaints regarding licensure and advertising. The Board
did not discipline a single dispensing optician as the result of 51

consumer complaints regarding quality of service or products during that

period.*

* Based on a complaint received in November 1980 regarding assault of
a consumer by a licensee, in March 1981 the Board voted to suspend
the license of the dispensing optician for 30 days. The licensee
appealed the decision to the Board and, in May 1981, the Board
reduced the period of suspension to seven working days. As of May
1981, the case remained open pending further appeal action. Prior
to the March 1981 decision, a former'Board chairman, in discussing
the fact that the Board had not suspended or revoked any license,
indicated that this assault case was one that was serious enough to
warrant suspension or revocation. ’
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Furthermore, among 45 Board-initiated complaints, only six substantial¥*
disciplinary actions have been imposed. As of December 31, 1980, the

Board had not suspended or revoked any licemnses.

Table 10 summarizes the disposition of complaints reviewed by the Board
from 1976 through 1980.

* Includes revocation, suspens