
STATE OF ARIZONA 
OFFICE OF THE 

AUDITOR GENERAL 

A N  EVALUATION 
of the 

STATE DENTAL BOARD 
COMPLAINT REVIEW PROCESS 

A REPORT TO THE 
ARIZONA STATE LEGISLATURE 

REPORT 81 -4 



DOUGLAS R. NORTON. CPA 
AUDITOR GENERAL 

STATE OF ARIZONA 

OFFICE OF THE 

AUDITOR GENERAL 

February 17, 1981 

Members of t h e  Arizona L e g i s l a t u r e  
The Honorable Bruce B a b b i t t ,  Governor 
Members of t h e  S t a t e  Denta l  Board 

Transmi t t ed  herewi th  i s  a  r e p o r t  o f  t h e  Audi to r  Genera l ,  An E v a l u a t i o n  of 

t h e  S t a t e  Denta l  Board, Complaint Review Process .  T h i s  r e p o r t  i s  i n  

response  t o  t h e  June 1 0 ,  1980, r e s o l u t i o n  o f  t h e  J o i n t  L e g i s l a t i v e  Budget 

Committee. 

The b l u e  pages  p r e s e n t  a  summary of t h e  r e p o r t ;  a  r esponse  from t h e  

Members of t h e  S t a t e  Denta l  Board i s  found on t h e  ye l low pages  p reced ing  

t h e  appendix.  

My s t a f f  and I w i l l  be  p l e a s e d  t o  d i s c u s s  o r  c l a r i f y  i t e m s  i n  t h e  r e p o r t .  

R e s p e c t f u l l y  submi t t ed ,  

~ o u ~ l a s  R. Norton 
Audi to r  General  

S t a f f :  Gerald  A .  S i l v a  
S teve  Wallace 

Enc losure  

LEGISLATIVE SERVICES WING SUITE 200 STATE CAPITOL PHOENIX. ARIZONA 85007 255-4385 



OFFICE OF THE AUDITOR GENERAL 

AN EVALUATION OF THE 

STATE DENTAL BOARD 

COMPLAINT REVIEW PROCESS 

A REPORT TO THE 

ARIZONA STATE LEGISLATURE 

REPORT 81-4 



TABLE OF CONTENTS 

INTRODUCTION AND BACKGROUND 

FINDING I 

S i n c e  Audi to r  Genera l  Repor t  No. 79-11, t h e  S t a t e  
Denta l  Board h a s  improved i t s  complaint  review process .  
However, t h e  Board s t i l l  i s  n o t  comple te ly  f u l f i l l i n g  
i t s  s t a t u t o r y  r e s p o n s i b i l i t y  t o  p r o t e c t  t h e  c i t i z e n s  
o f  Arizona from incompetent  d e n t a l  p r a c t i t i o n e r s ,  and 
t h e r e  i s  i n c r e a s e d  complainant d i s s a t i s f a c t i o n  w i t h  
t h e  B o a r d ' s  h a n d l i n g  o f  compla in t s .  

CONCLUSION 

REC ONMENDATIONS 

FINDING I1 

S t a t u t o r y  and o t h e r  changes  a r e  needed t o  improve 
t h e  B o a r d ' s  complaint  review p r o c e s s .  

CONCLUSION 

RECOMMENDATIONS 

WRITTEN EESPONSE TO THE A U D I T O R  GENERAL'S REPORT 

Page 

1 

3 

5 

APPENDIX 



SUMMARY 

The O f f i c e  of t h e  Audi to r  General  h a s  e v a l u a t e d  t h e  consumer compla in t  

p r o c e s s  of t h e  S t a t e  Denta l  Board. The consumer complaint  p r o c e s s  was 

reviewed p r e v i o u s l y  i n  A u d i t o r  General  Repor t  No. 79-11, A Performance 

Audi t  o f  t h e  Arizona S t a t e  Board of Denta l  Examiners. 

During our  review,  we found t h a t  t h e  Board h a s  improved i t s  complaint  

review process .  We a l s o  found,  however, t h a t  t h e  Board s t i l l  i s  n o t  

comple te ly  f u l f i l l i n g  i t s  s t a t u t o r y  r e s p o n s i b i l i t y  t o  p r o t e c t  t h e  c i t i z e n s  

of Arizona from incompetent  d e n t a l  p r a c t i t i o n e r s ,  and t h e r e  i s  i n c r e a s e d  

complainant d i s s a t i s f a c t i o n  w i t h  t h e  B o a r d ' s  h a n d l i n g  of complaints ;  

Our review a l s o  r e v e a l e d  t h a t  s t a t u t o r y  and o t h e r  changes a r e  needed t o  

improve t h e  complaint  review p r o c e s s  of t h e  S t a t e  Denta l  Board. 

I t  i s  recommended t h a t :  

1. The Board f o r m a l l y  adop t  t h e  complaint  review p r o c e s s  g u i d e l i n e s  

manual a f t e r  amending i t  a s  fo l lows :  

- Require l a y  member p a r t i c i p a t i o n  a t  complainant  i n t e r v i e w s .  

- Change t h e  recommended s a n c t i o n s  so  t h e y  w i l l  be i n  conformi ty  

w i t h  t h e  s t a t u t e s .  

- Allow compla inan t s  t o  appear  b e f o r e  t h e  Board when i t  r e n d e r s  a  

d e c i s i o n  on a  complaint .  

- Inform compla inan t s  of r e h e a r i n g s  g r a n t e d  i n  d e c i s i o n s  rendered  

on compla in t s .  

2. The Board i n v e s t i g a t e  and r e s o l v e  a l l  compla in t s  i n  compliance w i t h  

i t s  own p o l i c y ,  t h e  s t a t u t e s  and t h e  l e g a l  o p i n i o n s  of t h e  L e g i s l a t i v e  

Council .  



3. The Board inform t h e  p u b l i c  of t h e  B o a r d ' s  complaint  review 

r e s p o n s i b i l i t i e s  and d i s c i p l i n a r y  a c t i o n s  through t h e  use  of p r e s s  

r e l e a s e s ,  p u b l i c  s e r v i c e  announcements, p u b l i c  speak ing  engagements 

and t e l e v i s i o n  and r a d i o  coverage.  

4. The Board p e r i o d i c a l l y  f o l l o w  up c a s e s  i n  which persons  r e q u e s t  

complaint  fo rms ,  y e t  do n o t  f i l e  compla in t s  w i t h  t h e  Board. This  

should  be done t o  de te rmine  t h e  r e a s o n s  compla in t s  a r e  n o t  be ing  f i l e d  

so  t h a t  a p p r o p r i a t e  c o r r e c t i v e  measures may be taken.  

5.  The L e g i s l a t u r e  and Governor c o n s i d e r  e s t a b l i s h i n g  a  Hea l th  

Occupat ions  Counci l  a s  o u t l i n e d  by t h e  Counci l  o f  S t a t e  Governments. 

Th i s  a l t e r n a t i v e  would a p p l y  t o  a l l  h e a l t h  r e g u l a t o r y  e n t i t i e s .  

6.  The Board c o n s i d e r  compensating i n v e s t i g a t i o n  committees wi th  a  

c o n s u l t a n t  f e e .  

7. The L e g i s l a t u r e  c o n s i d e r  t h e  f o l l o w i n g  s t a t u t o r y  changes:  

- Define  d e n t a l  incompetence i n  A.R.  S. $32-1201, u s i n g  $32-1401.8 

a s  a  gu ide .  

- I n c l u d e  d e n t a l  incompetence a s  grounds f o r  d i s c i p l i n a r y  a c t i o n  i n  

A.R.S. 832-1263. 

- Define  d i s c i p l i n a r y  a c t i o n  i n  A.R.S. $32-1201, u s i n g  $32-701.01.3 

a s  a  g u i d e ,  and amend $32-1263.01.A accord ing ly .  

- Give t h e  Board s p e c i f i c  a u t h o r i t y  t o  subpoena r e c o r d s  by a d o p t i n g  

a  s t a t u t e  s i m i l a r  t o  A.R.S. $32-743.E. 

- Amend A.R.S. $32-1263.02.C t o  r e q u i r e  a  formal  h e a r i n g  i f  a 

l i c e n s e e  r e f u s e s  t o  coopera te  i n  a n  i n f o r m a l  h e a r i n g  o r  

i n v e s t i g a t i o n .  



INTRODUCTION AND BACKGROUND 

The O f f i c e  o f  t h e  Audi to r  General  h a s  e v a l u a t e d  t h e  consumer complaint  

p r o c e s s e s  and p rocedures  of t h e  S t a t e  Denta l  Board i n  response  t o  a  

June 1 0 ,  1980, r e s o l u t i o n  of t h e  J o i n t  L e g i s l a t i v e  Budget Committee. T h i s  

e v a l u a t i o n  was prepared under  t h e  a u t h o r i t y  ves ted  i n  t h e  Audi to r  General  

by Arizona Revised S t a t u t e s  (A.R.S.)  541-1279 e t  seq.  

The consumer complaint  p r o c e s s  was reviewed p r e v i o u s l y  i n  Audi to r  General  

Report  No. 79-11, A P e r f o r m a ~ c e  Audi t  of t h e  Arizona S t a t e  Board o f  D e n t a l  

Examiners. That r e p o r t  noted t h a t  t h e  Board was n o t  comple te ly  f u l f i l l i n g  

i t s  s t a t u t o r y  r e s p o n s i b i l i t y  t o  p r o t e c t  t h e  c i t i z e n s  o f  Arizona from 

incompetent d e n t a l  p r a c t i t i o n e r s .  The r e p o r t  a l s o  no ted  t h a t  t h e  Board 

needed t o  i n c r e a s e  p u b l i c  awareness of i t s  complaint  review 

r e s p o n s i b i l i t i e s  and make s e v e r a l  a d d i t i o n a l  changes t o  enhance i t s  

complaint  review process .  

The o b j e c t i v e s  of t h e  e v a l u a t i o n  were t o :  

1. Determine i f  t h e  recommendations i n  Report  No. 79-11 have been 

implemented. 

2. Determine i f  t h e  Board h a s  implemented p rocedures  t o  improve i t s  

complaint  p r o c e s s e s  i n  a d d i t i o n  t o  t h o s e  recommended i n  Report  

NO.  79-11. 

3. Determine what changes ,  i f  any ,  a r e  n e c e s s a r y  f o r  t h e  Board t o  

improve i t s  complaint  review p r o c e s s .  

The O f f i c e  of t h e  Audi to r  Genera l  e x p r e s s e s  g r a t i t u d e  t o  t h e  members of 

t h e  S t a t e  Denta l  Board and t h e  B o a r d ' s  a d m i n i s t r a t i v e  s t a f f  f o r  t h e i r  

c o o p e r a t i o n ,  a s s i s t a n c e  and c o n s i d e r a t i o n  d u r i n g  t h e  course  o f  t h e  

e v a l u a t i o n .  



FINDING I 

SINCE AUDITOR GENERAL REPORT NO. 79-11. THE STATE DENTAL BOARD HAS 

IMPROVED ITS COMPLAINT REVIEW PROCESS. HOWEVER, THE BOARD STILL I S  NOT 

COT.TPLETELY FULFILLING ITS STATUTORY RESPONSIBILITY TO PROTECT THE CITIZENS 

OF A R I Z O N A  FROM INCOMPETENT DENTAL PRACTITIONERS. AND TI-IERE I S  INCREASED 

One of t h e  major  purposes  of t h e  S t a t e  Dental  Board ( ~ o a r d )  i s  t o  p r o t e c t  

t h e  p u b l i c  a g a i n s t  t h o s e  who a r e  n o t  q u a l i f i e d  t o  engage i n  t h e  p r a c t i c e  

of d e n t i s t r y  o r  i t s  a u x i l i a r y  f i e l d s .  S i n c e  t h e  A u d i t o r  Genera l  i s s u e d  

Report  No. 79-11 i n  September 1979,  t h e  Board h a s  improved i t s  complaint  

i n v e s t i g a t i o n  p r o c e s s ,  r e s o l v e d  compla in t s  i n  a  more t i m e l y  manner and 

g e n e r a l l y  imposed more s t r i n g e n t  p e n a l t i e s  a g a i n s t  d e n t a l  p r a c t i t i o n e r s  i t  

deemed t o  have provided s u b s t a n d a r d  d e n t a l  c a r e .  However, o u r  review 

r e v e a l e d  t h a t ,  i n  some c a s e s ,  t h e  Board d i d  n o t :  1) a d e q u a t e l y  

i n v e s t i g a t e  charges  o f  d e n t a l  p r a c t i t i o n e r s '  p r o v i d i n g  subs tandard  c a r e ,  

2 )  t a k e  a p p r o p r i a t e  a c t i o n  when c h a r g e s  of subs tandard  c a r e  were 

s u b s t a n t i a t e d ,  o r  3 )  a d e q u a t e l y  inform t h e  p u b l i c  o f  i t s  complaint  review 

process .  I n  a d d i t i o n ,  t h o s e  pe rsons  who f i l e d  compla in t s  a g a i n s t  d e n t a l  

p r a c t i t i o n e r s  w i t h  t h e  Board i n  1980 were g e n e r a l l y  d i s s a t i s f i e d  w i t h  t h e  

B o a r d ' s  h a n d l i n g  of t h e i r  compla in t s .  

It is  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  t h a t  t h e  programs a d m i n i s t e r e d  by t h e  

Board f u l f i l l  two o b j e c t i v e s :  

1. Prov ide  a  l i c e n s i n g  and r e g u l a t o r y  p r o c e s s  f o r  d e n t a l  c a r e  

p r o v i d e r s ,  and 

2. P r o t e c t  t h e  p u b l i c  a g a i n s t  t h o s e  who a r e  n o t  q u a l i f i e d  t o  engage 

i n  t h e  p r a c t i c e  of d e n t i s t r y  and i t s  a u x i l i a r y  f i e l d s .  



The B o a r d ' s  complaint  review p r o c e s s  i s  t h e  main program des igned  t o  

p r o t e c t  t h e  p u b l i c .  A u d i t o r  General  Report  No. 79-11 no ted  t h e  f o l l o w i n g  

d e f i c i e n c i e s  i n  t h e  complaint  review process :  

1. The Board c o n s i s t e n t l y  f a i l e d  t o  a d e q u a t e l y  d i s c i p l i n e  d e n t i s t s  when 

a l l e g a t i o n s  of subs tandard  c a r e  have been s u b s t a n t i a t e d .  

2 .  The Board c o n s i s t e n t l y  f a i l e d  t o  a d e q u a t e l y  i n v e s t i g a t e  a l l e g a t i o n s  of 

subs tandard  c a r e .  

'3. The Board h a s  f a i l e d  t o  a d e q u a t e l y  inform t h e  p u b l i c  of i t s  complaint  

review r e s p o n s i b i l i t i e s .  

4 .  The Board h a s  n o t  a d e q u a t e l y  encouraged t h e  p u b l i c  t o  f i l e  compla in t s .  

5. The Board h a s  n o t  a d e q u a t e l y  documented i t s  i n v e s t i g a t i o n s  and 

subsequent  d i s c i p l i n a r y  a c t i o n s ,  and 

6.  The Board h a s  n o t  a d e q u a t e l y  u t i l i z e d  t h e  s e r v i c e s  of t h e  At to rney  

G e n e r a l ' s  o f f i c e .  

S i n c e  Report  No. 79-11, t h e  Board h a s  improved i t s  complaint  i n v e s t i g a t i o n  

p r o c e s s  and g e n e r a l l y  imposed more s t r i n g e n t  p e n a l t i e s  a g a i n s t  d e n t a l  

p r a c t i t i o n e r s  i t  deemed t o  have provided subs tandard  d e n t a l  c a r e .  

Improvements Made t o  t h e  I n v e s t i g a t i o n  Process  

Report  No. 79-11 recommended t h a t  t h e  Board i n v e s t i g a t e  consumer 

compla in t s  i n  compliance w i t h  Arizona Revised S t a t u t e s .  The Board h a s  

t aken  t h e  f o l l o w i n g  s t e p s  t o  improve t h e  i n v e s t i g a t i o n  p r o c e s s  d u r i n g  1980: 

1. Prepared  a  manual f o r  t h e  complaint  review p r o c e s s ,  which 

o u t l i n e s  t h e  d u t i e s  of t h e  Board i n v e s t i g a t o r s  and i n v e s t i g a t i o n  

commit tees ,  p rocedures  f o r  p r o c e s s i n g  c o m p l a i n t s ,  g u i d e l i n e s  f o r  

conduc t ing  i n t e r v i e w s ,  t ime l i m i t s ,  a n  a p p e a l  p r o c e s s  and 

recommended s a n c t i o n s  . 



2. Appointed a lay member to each of the three original complaint 

review committees and established four new complaint 

investigation committees, each consisting of two dentists and one 

lay member. Additional committees became necessary because the 

volume of investigations became too time-consuming for the three 

original committees. 

3. Hired two dentists as part-time investigators and a full-time 

clerical person to help administer the complaint review process. 

While the investigators do very little actual complaint 

investigation, as this duty still is vested with the complaint 

investigation committees, they are responsible for preliminary 

reviews of complaints, monitoring complaint progress to ensure 

timeliness, preparing complaints for presentation at Board 

meetings, following up disciplinary probations to ensure 

compliance and conducting office interviews and audits as 

required. 

4. Held seminars with the complaint investigation committees to 

standardize the complaint review process and to ensure that 

investigations are conducted and documented properly. 

In addition, effective in January 1981: 

1. The Board established a policy that each complaint that comes 

before the Board for resolution should note all previous 

complaints against the licensee involved, how they were resolved 

and sanctions imposed, if any. 

2. The Governor appointed two more lay members to the Board in 

accordance with legislation passed during the 1980 legislative 

session. However, one of the lay members declined the 

appointment. 



While a u d i t  s t a f f  was unable t o  a s s e s s  t h e  impact of t he  January 1981 

changes, i t  appears  t h a t  1980 improvements r e su l t ed  i n  b e t t e r  

documentation of i n v e s t i g a t i o n s  than  was ev ident  during t h e  p repa ra t ion  of II 
Report No. 79-11. I n  a d d i t i o n ,  our  l a t e s t  review ind ica t ed  t h a t ,  i n  

gene ra l ,  complaints were inves t iga t ed  adequately during 1980. 

More Timely Resolut ion of Complaints 

I n  Apr i l  1980, t he  Leg i s l a tu re  passed a  s t a t u t o r y  amendment which s e t  t i n e  

l i m i t s  on t h e  Board 's  complaint review process .  The s t a t u t e s  now requ i r e  

t he  Board t o  reso lve  complaints wi th in  90 days,  inc luding  60 days f o r  t he  

i n v e s t i g a t i o n  o r  informal  in te rv iew and 30 days f o r  t h e  Board t o  i s s u e  i ts  (I 

prel iminary f ind ings .  Our review ind ica t ed  t h a t  while t he  Board does not  

meet t hese  time l i m i t s  c o n s i s t e n t l y ,  i t  has improved i t s  performance 

cons iderably ,  a s  shown i n  Table 1, which compares how long i t  took the  

Board t o  reso lve  complaints of a l l eged  substandard ca re  i t  received during (I 

the f i r s t  and second ha lves  of 1980. 

TABLE 1 

COMPARISON OF ELAPSED TIME TO RESOLVE COMPLAINTS 
ALLEGING SUBSTANDARD CARE D U R I N G  1980 

Period 

January- June 1980 

Number of C o m ~ l a i n t s  Resolved 
More Than 

0-90 Days 91-120 Days 120 Days 

July-December 1980 21 7  7 

A s  shown i n  Table 1, the  Board markedly improved the  t ime l ines s  wi th  which 
9 

i t  resolved complaints during t h e  l a t t e r  p a r t  of 1980. The Board's 

improvement i n  reso lv ing  complaints promptly a l s o  i s  ind ica t ed  when the  

age of unresolved complaints a s  of December 31, 1979 i s  compared t o  t h e  
Q 

age of those a t  December 31,  1980, a s  shown i n  Table 2.  



Table  2 

COMPARISON OF AGE OF UNRESOLVED COMPLAINTS 
AS OF DECEMBER 31, 1979 AND DECEMBER 31, 1980 

December 31 ,  1979 

Number of Unresolved Complaints 
0-90 91-120 More t h a n  
Days Days 120 Days T o t a l  

December 31, 1980 18 4  24 46  

A s  shown i n  Tab le  2 ,  t h e  Board d i d  make some p r o g r e s s  i n  1980 toward 

r e s o l v i n g  long-ou ts tand ing  compla in t s .  

The improvements shown i n  T a b l e s  1 and 2 r e s u l t e d  p r i m a r i l y  from t h e  

appointment of two p a r t - t i m e  i n v e s t i g a t o r s ,  i n  August and October  1980, 

and a f u l l - t i m e  s e c r e t a r y ,  i n  October  1980, t o  a d m i n i s t e r  t h e  compla in t  

review p r o c e s s .  I n  a d d i t i o n ,  t h e  ~ o a r d ' s  c h i e f  i n v e s t i g a t o r  appo in ted  

i n v e s t i g a t i o n  committee s u p e r v i s o r s  t o  moni to r  t i m e l i n e s s  o f  

i n v e s t i g a t i o n s  and he met w i t h  t h e  committees d u r i n g  December 1980 t o  

inform them of t h e i r  r e s p o n s i b i l i t i e s .  It  should be noted t h a t  t h e  Board 

a l s o  h a s  agreed t o  implement an  Audi to r  General-recommended procedure  t o  

m a i n t a i n  a  ca rd  f i l e  of compla in t s  by d a t e  t h a t  a c t i o n  i s  necessa ry .  

Nore S t r i n g e n t  P e n a l t i e s  

S i n c e  Report  No. 79-11, t h e  Board h a s  imposed more s t r i n g e n t  p e n a l t i e s  

a g a i n s t  d e n t a l  p r a c t i t i o n e r s  deemed by t h e  Board t o  have provided 

subs tandard  c a r e .  Tab le  3 summarizes t h e  p e n a l t i e s  imposed by t h e  Board 

dur ing  1978, 1979 and 1980. 

TABLE 3 

PENALTIES IMPOSED BY THE STATE DENTAL 
BOARD I N  1978, 1979 AND 1980 

Censure and L icense  
Censure P r o b a t i o n  P r o b a t i o n  Suspension T o t a l  



A s  shown i n  Tab le  7 ,  both  t h e  number and s e v e r i t y  of  p e n a l t i e s  imposed by 

t he  Board i nc r ea sed  cons ide r ab ly  i n  1980. F u r t h e r ,  whi le  most of  t h e  

p e n a l t i e s  imposed i n  1978 and 1979 involved insurance  f r aud  o r  '4 
p r e s c r i p t i o n  abuse on t h e  p a r t  of d e n t a l  p r a c t i t i o n e r s ,  more t h a n  85 

pe r cen t  of t h e  1980 p e n a l t i e s  involved a l l e g a t i o n s  of substandard d e n t a l  

c a r e .  

I n  ou r  op in ion ,  t h e  in format ion  presen ted  i n  t he  p reced ing  pages evidences  

a  concer ted  Board e f f o r t  du r ing  1980 t o  b e t t e r  p r o t e c t  t h e  p u b l i c  from 

incompetent d e n t a l  p r a c t i t i o n e r s .  However, i t  appears  t h a t  some 

improvements s t i l l  need t o  be made i n  t h e  a r e a s  of i n v e s t i g a t i o n s ,  4 
p e n a l t i e s  and p u b l i c  in format ion .  

F a i l u r e  t o  Adequately I n v e s t i g a t e  

A l l e g a t i o n s  of Substandard Care 9 
One of  t h e  conc lu s ions  reached dur ing  t h e  p rev ious  performance a u d i t  of 

t h e  S t a t e  Denta l  Board was t h a t  t h e  Board c o n s i s t e n t l y  f a i l e d  t o  

adequa te ly  i n v e s t i g a t e  a l l e g a t i o n s  of substandard c a r e .  While t h e  Board 

has  t aken  v a r i o u s  s t e p s  t o  improve t h e  i n v e s t i g a t i o n  p roce s s ,  ou r  review 4 
revea led  s e v e r a l  r e c e n t  i n s t a n c e s  of incomplete  o r  inadequa te  

i n v e s t i g a t i o n s .  

A review of  compla in t s  reso lved  i n  1980 d i s c l o s e d  n ine  incomplete  o r  4 
inadequa te  i n v e s t i g a t i o n s .  I n  most of t h e s e  c a s e s  t h e  Board d i smissed  t h e  

complaint  wi thout  conduct ing a  complete i n v e s t i g a t i o n  i f  t h e  d e n t i s t  

agreed t o  p rov ide  a  refund o r  r e s t i t u t i o n .  Report  No. 79-11 s p e c i f i c a l l y  

noted t h a t  r e s o l v i n g  ca se s  i n  such a  manner i s  no t  i n  compliance w i th  t h e  II 
s t a t u t e s .  



I n  a d d i t i o n ,  a c c o r d i n g  t o  a  February  1 2 ,  1981,* L e g i s l a t i v e  Counc i l  

memorandum: 

"The board i s  s t a t u t o r i l y  o b l i g a t e d  t o  i n v e s t i g a t e  t h e  

v e r i f i e d  complaint  of any person  which a l l e g e s  
subs tandard  c a r e  of a  t y p e  covered u n d e r  Arizona 
Revised S t a t u t e s  (A.R.S.)  532-1267, r e l a t i n g  t o  grounds 
f o r  d i s c i p l i n a r y  a c t i o n .  I t  i s  o n l y  a f t e r  t h e  r e q u i r e d  
i n v e s t i g a t i v e  p r o c e s s  has  been completed pursuan t  t o  an  
in formal  i n t e r v i e w  o r  t h e  convening of a n  i n v e s t i g a t i v e  
committee and a  recommendation has  been forwarded t o  
t h e  board t h a t  t h e  board may e x e r c i s e  d i s c r e t i o n  w i t h  
r e s p e c t  t o  any v e r i f i e d  complaint ."  

F u r t h e r ,  L e g i s l a t i v e  Counci l  s t a t e s :  

"Whether t h e  l i c e n s e e  i s  w i l l i n g  t o  make a  refund o r  
n o t  should  have no b e a r i n g  on a  d e c i s i o n  by t h e  board 
t o  d i s m i s s  a  complaint .  A complaint  should  be 
d i smissed  o n l y  upon a f i n d i n g  t h a t  t h e  ev idence  
submi t t ed  does  n o t  war ran t  l i c e n s e  suspens ion  o r  
r e v o c a t i o n  o r  any of t h e  o t h e r  s t a t u t o r i l y  p r e s c r i b e d  
l e s s  s e v e r e  d i s c i p l i n a r y  s a n c t i o n s . "  

The fo l lowing  compla in t s  a r e  examples of i n a d e q u a t e  i n v e s t i g a t i o n .  

Complaint No. 113-79 

The complaint  a l l e g e d  t h a t  t h e  d e n t i s t  made two s e t s  o f  d e n t u r e s ,  

n e i t h e r  of which f i t .  An i n f o r m a l  i n t e r v i e w  was he ld  and t h e  

committee determined t h a t  t h e  d e n t i s t  had made a  f u l l  r e fund  t o  t h e  

p a t i e n t .  The committee d i d  n o t  examine t h e  p a t i e n t  t o  determine t h e  

q u a l i t y  o f  c a r e .  The Board vo ted  i n  March 1980 t o  d i s m i s s  t h e  

complaint .  I t  should be noted t h a t  t h e  in formal  i n t e r v i e w  committee 

inc luded  t h e  f o l l o w i n g  s t a t e m e n t  w i t h  t h e i r  recommendation. 

"The Committee, i n c l u d i n g  myse l f ,  f e e l s  uncomfor table  
t h a t  t h e  p a t i e n t  w a s n ' t  examined and t h a t  t h e  q u e s t i o n  
of competency was n e v e r  r e s o l v e d .  We unanimously hope 
t h a t  i n  t h e  f u t u r e ,  such  compla in t s  a s  t h i s ,  t h i s  
q u e s t i o n  w i l l  n o t  be l e f t  hanging and t h a t  a  f i l e  w i l l  
n o t  be c l o s e d  merely  because  a  f e e  was r e t u r n e d . "  

* See Appendix f o r  t h e  f u l l  t e x t  of t h e  memorandum. 



Complaint No. 172-80 

The Board r e c e i v e d  a  complaint  i n  September 1980 c h a r g i n g  a d e n t i s t  

w i t h  subs tandard  d e n t u r e  c a r e .  The d e n t i s t  r e l i n e d  t h e  d e n t u r e s  i n  1 
March 1979, b u t  a f t e r  a  s e r i e s  of a d j u s t m e n t s  through October  1979, 

t h e  d e n t u r e  remained u n s a t i s f a c t o r y .  The p a t i e n t  cont inued t r y i n g  t o  

wear t h e  d e n t u r e s  u n t i l  f i l i n g  a  complaint  i n  September 1980. The 

p a t i e n t  s t a t e d :  I 

"I can n o t  wear my bottom d e n t u r e s  excep t  t o  e a t ( .  ) I 

am now hav ing  t r o u b l e  w i t h  t h e  bones i n  my f a c e  h u r t i n g  
r e a l  bad and having t r o u b l e  keeping my upper  d e n t u r e s  
i n ( . ) "  

The complaint  i n v e s t i g a t i o n  committee never  e v a l u a t e d  t h e  

q u a l i t y  of t h e  d e n t u r e s .  When t h e  d e n t i s t  refunded t h e  f e e s  

f o r  t h e  d e n t u r e  t h e  committee recommended d i s m i s s i n g  t h e  

case .  The Board d i smissed  t h e  c a s e  i n  December 1980. I t  

should be no ted  t h a t  t h e  d e n t i s t  had a  s i m i l a r  complaint  

f i l e d  a g a i n s t  him e a r l i e r  i n  t h e  y e a r .  

Complaint No. 73-80 

A p a t i e n t  f i l e d  a  complaint  w i t h  t h e  Board i n  A p r i l  1980 

c h a r g i n g  t h e  d e n t i s t  w i t h  subs tandard  d e n t u r e  c a r e .  The 

d e n t i s t  made a n  upper  p l a t e  f o r  t h e  p a t i e n t  i n  January  

1980. The p a t i e n t  s t a t e d :  

" I n  my o p i n i o n  t h e s e  d e n t u r e s  a r e  a  complete  m i s f i t  and 
I have s u f f e r e d  n o t  on ly  p a i n ,  b u t  menta l  s t r e s s  and 
a c t u a l  hunger ."  

a 
The complaint  i n v e s t i g a t i o n  committee examined t h e  complainant on June 23,  

1980, and r e p o r t e d :  

" I t  i s  obvious t h a t  t h e r e  a r e  s t i l l  problems wi th  h e r  
d e n t u r e .   h he d e n t i s t )  h a s  o f f e r e d  a  refund t o  h e r  o f  
$200.00, and we f e e l  t h a t  i t  i s  f a i r .  We f e e l  t h e  D r .  
should  refund t h e  $200.00 which a f t e r  done, t h e  c a s e  
should be c losed . "  

The Board voted t o  d i s m i s s  t h e  c a s e  i n  August 1980. 



Lack of D i s c i p l i n a r y  Act ion 

One o f  t h e  major d e f i c i e n c i e s  i n  t h e  Board ' s  complaint  review p r o c e s s  

noted i n  Report  No. 79-11 was t h a t  even when i n v e s t i g a t i o n s  s u b s t a n t i a t e d  

a l l e g a t i o n s  of subs tandard  c a r e ,  t h e  Board took no d i s c i p l i n a r y  a c t i o n .  

Our review i n d i c a t e d  t h a t  t h e  Board h a s  cont inued t o  d i s m i s s  compla in t s  

when i n v e s t i g a t i o n s  confirmed t h a t  subs tandard  c a r e  had occur red .  We 

found 23 compla in t s  t h a t  were reso lved  i n  t h i s  manner. The f o l l o w i n g  

compla in t s  a r e  examples : 

Complaint No. 163-79 

A November 1979 complaint  a l l e g e d  t h a t  t h e  d e n t i s t  d i d  a  poor  jo'c o f  

capping t h r e e  t e e t h ,  which caused unbearab le  p a i n ,  r e d n e s s ,  b l e e d i n g  

and d i s c o l o r a t i o n .  The complaint  i n v e s t i g a t i o n  committee examined t h e  

complainant and s t a t e d :  

"The open c o n t a c t s  ( a r e )  thought  t o  be t h e  major  s o u r c e  

of p a t i e n t  d i scomfor t  due t o  food impac t ion  and i n  
i t s e l f  t h e  open c o n t a c t s  make t h e  r e s t o r a t i o n  
unaccep tab le .  " 

The d e n t i s t  made a  f u l l  refund t o  t h e  complainant  and t h e  Board voted t o  

d i s m i s s  t h e  complaint .  I t  should be noted t h a t  t h i s  compla in t  w a s  no t  t h e  

on ly  one f i l e d  a g a i n s t  t h i s  d e n t i s t .  

Complaint No. 37-80 

A February 1980 complaint  a g a i n s t  t h e  same d e n t i s t  a l l e g e d  t h a t ,  

d e s p i t e  numerous a d j u s t m e n t s ,  t h e  d e n t u r e s  would n o t  f i t .  The 

i n v e s t i g a t i v e  committee found t h e  f o l l o w i n g  d i s c r e p a n c i e s :  

"A. P o s t  dam on upper d e n t u r e  t o o  deep and s h a r p ,  c o n t r i b u t i n g  

t o  t i s s u e  inf lammation and p a i n .  

"B. The r e t r o m o l a r  pad a r e a s  were n o t  covered w i t h  lower  d e n t u r e  

i n  p l a c e .  



" c .  The b o r d e r  o f  t h e  lower  d e n t u r e  cou ld  have been p e r f e c t e d  

more. 

a 
"D. There appeared t o  be a r e a c t i o n  between t h e  d e n t u r e  base  and 

t h e  s u p p o r t i n g  t i s s u e  t h a t  could  n o t  be exp la ined  by 

p r e s s u r e  s p o t s .  She perhaps  i s  e x p e r i e n c i n g  a n  a l l e r g i c  

r e a c t i o n  t o  t h e  d e n t u r e  base  and /or  t h e  voluminous amount of r) 

adhes ive  she  i s  u s i n g  t o  s t a b i l i z e  t h e  lower d e n t u r e . "  

The Board voted on Nay 31, 1980, t o  r e q u i r e  t h e  d e n t i s t  t o  c o r r e c t  t h e  

d i s c r e p a n c i e s  a t  no c o s t  t o  t h e  p a t i e n t .  A follow-up by t h e  Board (I 

i n v e s t i g a t o r  on December 9 ,  1980,  determined t h a t  t h e  p a t i e n t ' s  

d e n t u r e  s t i l l  had n o t  been c o r r e c t e d .  I t  should be no ted  t h a t  t h e  

same d e n t i s t  h a s  a n o t h e r  1979 complaint  pending a g a i n s t  him, and 

e v e n t u a l l y  was censured by t h e  Board a s  t h e  r e s u l t  of y e t  a n o t h e r  1980 4 
compla in t .  

Complaint No. 135-79 

The complaint  a l l e g e d  t h a t ,  d e s p i t e  numerous t r y - i n s ,  t h e  d e n t u r e  a 
would n o t  f i t .  The i n v e s t i g a t i v e  committee found numerous 

d e f i c i e n c i e s  w i t h  t h e  d e n t u r e  and r e p o r t e d :  

" I t  a p p e a r s  ( t h e  p a t i e n t )  made r e q u e s t  t h a t  were n o t  

p o s s i b l e  and t h a t  ( t h e  d e n t i s t )  a t t empted  t o  meet h e r  
f e l t  need and i n  doing so  added t o o  much bu lk  t o  bucca l  
f l a n g e  ... The d e n t u r e s  a r e  n o t  a c c e p t a b l e . "  

The d e n t i s t  refunded t h e  f e e s  and t h e  Board voted i n  J u l y  1980 t o  a 
d i s m i s s  t h e  complaint .  A s i m i l a r  complaint  was f i l e d  a g a i n s t  t h e  same 

d e n t i s t  by a n o t h e r  p a t i e n t  i n  August 1980. 

Complaint No. 145-80 

The complaint  a l l e g e d  t h a t  t h e  d e n t u r e s  would n o t  f i t  and caused t h e  

p a t i e n t ' s  mouth t o  become s o r e .  The i n v e s t i g a t i v e  committee found 

t h a t  t h e  d e n t u r e  d i d  n o t  meet s t a n d a r d s  of p r o f e s s i o n a l  c a r e  and 

recommended c e n s u r e  and p r o b a t i o n .  The i n v e s t i g a t i v e  committee II 
changed i t s  recommendation t o  d i s m i s s a l  a f t e r  i n t e r v i e w i n g  t h e  

d e n t i s t .  They concluded t h e  fo l lowing :  



ÿÿÿ he d e n t i s t )  seemed t o  f e e l  t h a t  ( t h e  p a t i e n t )  h a s  
a d j u s t e d  h i s  d e n t u r e s  h imse l f  a f t e r  s e e i n g  him f o r  
remake. There a r e  d e f i c i e n c i e s  i n  t h e  d e n t u r e s  bu t  
t h e s e  a r e  t h i n g s  t h a t  t h e  p a t i e n t  r e q u e s t e d  i n  a n  
a t t e m p t  by ( t h e  d e n t i s t )  t o  make p a t i e n t  happy. ÿÿ he 
d e n t i s t )  h a s  been more t h a n  r e a s o n a b l e  i n  h i s  a t t e m p t s  
t o  h e l p  t h i s  p a t i e n t  ." 

The Board d i smissed  t h e  complaint  on December 12 ,  1980. I t  should be 

noted t h a t  t h e  d e n t i s t  h a s  two more 1980 compla in t s  pending a g a i n s t  

him. 

Complaint No. 94-79 

The complaint  a l l e g e d  t h a t  t h e  d e n t i s t  made a  s e t  of d e n t u r e s  t h a t  

were unusab le  d e s p i t e  s e v e r a l  a d j u s t m e n t s  . An i n f o r m a l  i n t e r v i e w  held  

i n  February  1980 found t h a t  t h e  d e n t u r e s  were n o t  adequa te .  The 

d e n t i s t  o f f e r e d  t o  refund t h e  f e e s  and t h e  Board voted i n  March 1980 

t o  d i s m i s s  t h e  complaint  upon v e r i f i c a t i o n  o f  a  re fund .  A s i m i l a r  

complaint  h a s  been f i l e d  a g a i n s t  t h e  same d e n t i s t .  

Complaint No. 57-79 

The complaint  a l l e g e d  t h a t  t h e  d e n t i s t  made a  s e t  o f  d e n t u r e s  t h a t  a r e  

" . . . t o t a l l y  u s e l e s s ,  I c a n ' t  even e a t  w i t h  them and I want my money 

back s o  I can g e t  some t h a t  f i t . "  The i n v e s t i g a t i v e  committee found a  

number o f  d e f i c i e n c i e s  i n  t h e  d e n t u r e  and recommended r e s t i t u t i o n  and 

c o n t i n u i n g  e d u c a t i o n  f o r  t h e  d e n t i s t .  On September 13, 1980,  t h e  

Board voted t o  censure  t h e  d e n t i s t ,  r e q u i r e  r e s t i t u t i o n  w i t h i n  60 days 

and r e q u i r e  seven  hours  of c o n t i n u i n g  p r o f e s s i o n a l  e d u c a t i o n  w i t h i n  

s i x  months. The d e n t i s t  f i l e d  a p e t i t i o n  t o  reopen t h e  c a s e  and t h e  

Board voted on October  17, 1980,  t o  deny t h e  p e t i t i o n .  A f t e r  

i n t e r v i e w i n g  t h e  d e n t i s t  on November 3 ,  1980, t h e  i n v e s t i g a t i v e  

committee changed i t s  recommendation t o  d i s m i s s a l  and concluded:  



"Denture a s  i t  a p p e a r s  a t  t ime of examinat ion may 
c o n s t i t u t e  v i o l a t i o n  o f  A.R.S. 32-1201-10-N -- however, 
no o p p o r t u n i t y  t o  a d j u s t  o r  remake t h e  d e n t u r e  was 
a f f o r d e d  t o  ( t h e  d e n t i s t )  and due t o  t h i s  f a c t  and t h e  
f a c t  t h a t  r e c o r d s  s u p p l i e d  by ( t h e  d e n t i s t )  i n d i c a t e  a n  
o f f e r  t o  remake d e n t u r e  o r  refund f e e  (4-13-79) i n  
f a c t ,  no v i o l a t i o n  o f  s t a t u t e  e x i s t s . "  

The d e n t i s t  appea led  a g a i n  and t h e  Board voted on November 1 4 ,  1980, 

t o  once more deny t h e  appea l .  Then, on December 1 2 ,  1980, t h e  Board 

voted t o  r e s c i n d  t h e  o r i g i n a l  o r d e r s  of September 1980 and t o  i s s u e  

t h e  f o l l o w i n g  o r d e r :  

"That w i t h i n  30 d a y s  you send t h e  p a t i e n t  t h e  f u l l  
amount p a i d  by t h e  p a t i e n t  f o r  t h e  d e n t u r e  a s  p e r  your  
o f f e r  on W A p r i l  1979 a s  recorded i n  y o u r  r e c o r d s ;  and 

"That no f u r t h e r  a c t i o n  t o  be t akec . "  

A t  t h e  Board meet ing a t  which t h e  above a c t i o n  was t aken ,  a  r e p r e s e n t a t i v e  

from t h e  O f f i c e  of t h e  Audi to r  General  asked t h e  Board how i t  could 

r e q u i r e  a  d e n t i s t  t o  p rov ide  r e s t i t u t i o n  y e t  d i s m i s s  a  compla in t ,  

e s p e c i a l l y  when subs tandard  c a r e  i s  s u b s t a n t i a t e d .  

I t  was t h e  concensus o f  t h e  Board t h a t  i t s  i n t e n t  i s  t o  s a n c t i o n  a  d e n t i s t  

i n  a l l  i n s t a n c e s  of subs tandard  c a r e .  I t  a l s o  i s  Board p o l i c y  t o  censure  

a  d e n t i s t  if r e s t i t u t i o n  i s  r e q u i r e d ,  a s  s t a t e d  i n  t h e  s t a t u t e s .  However, 

t h e  B o a r d ' s  a c t i o n  on Complaint No. 57-79 c o n t r a d i c t s  t h a t  p o l i c y .  

F u r t h e r ,  t h e  Board t o o k  two o t h e r  a c t i o n s  a t  t h e  same meet ing which 

c o n t r a d i c t e d  i t s  s t a t e d  p o l i c y .  



Complaint No. 136-80 

The complaint  a l l e g e d  t h a t ,  d e s p i t e  numerous t r i p s  f o r  a d j u s t m e n t s ,  

t h e  d e n t u r e s  s t i l l  a r e  i l l - f i t t i n g .  They caused swol len  gums, which 

c r e a t e d  a  f i n a n c i a l  h a r d s h i p  because of medical  b i l l s  t o  t r e a t  t h e  

s w e l l i n g .  The i n v e s t i g a t i v e  committee found some d e f i c i e n c i e s  i n  t h e  

d e n t u r e  and concluded t h a t  t h e  complaint  was suppor ted  by ev idence ,  

b u t  was minor i n  n a t u r e .  The Board voted t o  d i s m i s s  t h e  complaint  and 

sugges ted  t h a t  t h e  p a t i e n t  r e t u r n  t o  t h e  d e n t i s t  f o r  n e c e s s a r y  

c o r r e c t i o n s  i n  s p i t e  of t h e  f a c t  t h a t :  1) t h e  Board was aware t h a t  

t h e  p a t i e n t  would n o t  r e t u r n  t o  t h a t  d e n t i s t ,  and 2 )  t h e  d e n t i s t  

involved i n  t h i s  complaint  had s i x  o t h e r  compla in t s  f i l e d  a g a i n s t  him 

o v e r  a  13-month per iod  and was on p r o b a t i o n  a t  t h e  t ime t h i s  d e c i s i o n  

w a s  made. 

Complaint No. 97-80 

The complaint  a l l e g e d  t h a t  d e n t u r e s  made by t h e  d e n t i s t  d i d  n o t  f i t  

p r o p e r l y .  The complainant  c o n s u l t e d  a former  d e n t i s t  who a l l e g e d l y  

s a i d  t h a t  work of such  poor  q u a l i t y  d i d  n o t  war ran t  a  second t r y .  The 

complaint  i n v e s t i g a t i o n  committee found major  d e f i c i e n c i e s  i n  t h e  

upper  d e n t u r e  and minor d e f i c i e n c i e s  i n  t h e  lower p a r t i a l  d e n t u r e  and 

concluded t h a t :  

" P a r t i a l  would be adequa te  w i t h  s a d d l e  e x t e n s i o n .  

Upper d e n t u r e  n o t  a c c e p t a b l e  o r  p r a c t i c a l l y  
c o r r e c t a b l e . "  

The committee recommended t h a t  t h e  complaint  be d i s m i s s e d ,  based on 

t h e  f o l l o w i n g :  

' 1  D r .  recognized t h e  e r r o r  i n  t h e  d e n t u r e  and 
o f f e r e d  t o  remake t h e  d e n t u r e  bu t  p a t i e n t  d i d  no t  
a f f o r d  him a n  o p p o r t u n i t y  t o  do s o ;  and 

" 2 . )  no charge  was every  [ s i c ]  made f o r  t h e  den ture . "  

It should be noted t h a t  t h e  complainant  had p a i d  t h e  d e n t i s t  $291. 

Thus t h e  commit tee ' s  recommendation was based p a r t i a l l y  on i n c o r r e c t  

in fo rmat ion .  The Board voted t o  d i s m i s s  t h e  compla in t .  



I n a p p r o p r i a t e  D i s c i p l i n a r y  Act ions  

Another recommendation i n  Report  No. 79-11 was t h a t  t h e  Board r e s o l v e  

compla in t s  i n  compliance w i t h  t h e  s t a t u t e s .  E f f e c t i v e  J u l y  1980, t h e  4 
Board h a s  f o u r  s t a t u t o r y  o p t i o n s  r e g a r d i n g  d i s c i p l i n a r y  a c t i o n s :  

1. Revocat ion of l i c e n s e ,  

2.  Suspension of l i c e n s e ,  

3 z:.crx=e 2f 8~szs-rc yhi-? rr,ey rec- irc  res';itl;%csy-, 2-6 
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4. An o r d e r  f i x i n g  a  p e r i o d  and terms o f  p r o b a t i o n .  

However, recommended s a n c t i o n s  i n  t h e  B o a r d ' s  complaint  review process  

g u i d e l i n e s  manual do n o t  conform w i t h  t h e  s t a t u t e s .  The s a n c t i o n s  4 

recommended i n  t h e  manual a r e :  

"A. L e t t e r  o f  Admonishment: The u s e  of t h e  

admonishment form of l e t t e r  s h a l l  be i n  an  
i n s t a n c e  where evidence t e n d s  t o  s u p p o r t  
a l l e g a t i o n s  made by t h e  p a t i e n t  b u t  s a i d  problems 
a r e  minor i n  n a t u r e  and t h e  g r e a t e r  problem might 
be i n  communications. I t  i s  a form of e x p r e s s i n g  
a  warning o r  d i s a p p r o v a l  i n  a  g e n t l e  way. 

"B. L e t t e r  of Censure: The use  of t h e  censure  form of 
l e t t e r  s h a l l  be i n  a n  i n s t a n c e  where ev idence  
t e n d s  t o  s u p p o r t  a l l e g a t i o n s  made by t h e  p a t i e n t  
a l t h o u g h  no t  s e r i o u s  i n  n a t u r e ,  t h e  l i c e n s e e  h a s  
made l i t t l e  e f f o r t  t o  r e s o l v e  t h e  problem o r  does 
n o t  r ecognize  t h e  problem a s  be ing  of h i s / h e r  
making. 

" C .  Recommendation o f  Censure: The u s e  o f  c e n s u r e  
wi th  r e s t i t u t i o n  and /or  p r o b a t i o n  w i t h  o t h e r  terms 
i s  a  fo rmal ized  f i n d i n g  o r  judgment of g u i l t y  o f  
a l l e g a t i o n s  made i n  t h e  complaint .  The 
a l l e g a t i o n s  a r e  s e r i o u s  i n  n a t u r e  and a r e  
suppor ted  by ev idence  but  a r e  n o t  s e r i o u s  t o  t h e  
p o i n t  where i n  t h e  o p i n i o n  of t h e  reviewing 
members t h a t  i t  would r e q u i r e  suspens ion  o r  
r e v o c a t i o n  of l i c e n s e  
"1. Term of r e s t i t u t i o n  may be r e q u i r e d  wi th  

c e n s u r e  
"a) If r e s t i t u t i o n  i s  recommended, s t a t e  t h e  

amount and t ime l i m i t  of  s i x t y  days 
maximum. 



"2. Terms o f  p r o b a t i o n  may be r e q u i r e d  i n  
c o n j u n c t i o n  w i t h  t h e  formal  censure  and may 
be used t o :  
" a )  R e h a b i l i t a t e  
"b)  S e t  a  p r o b a t i o n a r y  t ime  p e r i o d  w i t h i n  

which t h e  l i c e n s e e  i s  s u b j e c t  t o  
review.  Options a r e :  
"1) Cont inu ing  e d u c a t i o n  ( i n  m u l t i p l e  

of seven hours )  
"2 )  O f f i c e  procedure  and t r e a t m e n t  

review 
"3) Reviews of l i t e r a t u r e ,  e t c .  

"D. Recommended Formal Hear ing:  A recommendation o f  a  
fo rmal  h e a r i n g  i s  made o n l y  when, i n  t h e  op in ion  
of t h e  reviewing p a n e l ,  t h e  v i o l a t i o n  i s  of such a  
s e r i o u s  n a t u r e  t h a t  a  s a n c t i o n  o f  suspens ion  o r  
r e v o c a t i o n  i s  warranted."  

Fol lowing i t s  own manual g u i d e l i n e s ,  t h e  Board h a s  t a k e n  t e n  d i s c i p l i n a r y  

a c t i o n s  d u r i n g  1980 t h a t  a r e  n o t  w i t h i n  i t s  s t a t u t o r y  a u t h o r i t y .  

The Board h a s  i s s u e d  o r d e r s  o f  admonishment o r  reprimand i n  c o n j u n c t i o n  

w i t h  v a r i o u s  o r d e r s  f o r  r e s t i t u t i o n  o r  re fund .  According t o  a  L e g i s l a t i v e  

Counci l  memorandum d a t e d  February  1 2 ,  1981," t h e  Board does  n o t  have 

a u t h o r i t y  t o  s a n c t i o n  l i c e n s e e s  i n  t h i s  manner. The memorandum s t a t e s :  

"The board does  n o t  have any e x p l i c i t  o r  i m p l i c i t  
s t a t u t o r y  a u t h o r i t y  t o  admonish a  d e n t i s t  and r e q u i r e  
t h a t  r e s t i t u t i o n  o r  a  refund be made t o  t h e  
complainant .  The b o a r d ' s  a u t h o r i t y  f o l l o w i n g  
complet ion of t h e  r e q u i r e d  i n v e s t i g a t i o n  of any 
v e r i f i e d  complaint  pursuan t  t o  A.R.S. s e c t i o n  
32-1263.02 i s  l i m i t e d  t o  t h e  i n s t i t u t i o n  of p roceed ings  
t o  suspend o r  revoke t h e  l i c e n s e ,  d i s m i s s  t h e  complaint  
o r  i s s u e  a  d e c r e e  of censure  o r  p r o b a t i o n  a g a i n s t  t h e  
l i c e n s e e .  

" See Appendix f o r  t h e  f u l l  t e x t  o f  t h e  memorandum. 
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The Board Has Not A c t i v e l y  Informed 

The P u b l i c  Of Its C o m ~ l a i n t  Review 

R e s p o n s i b i l i t i e s  O r  I ts  D i s c i p l i n a r y  Act ions  

Report  No. 79-11 concluded t h a t  t h e  Board had f a i l e d  t o  a d e q u a t e l y  inform 

t h e  p u b l i c  of i t s  complaint  review r e s p o n s i b i l i t i e s .  I t  was recommended 

t h a t  t h e  Board inform t h e  p u b l i c  of t h e  Board ' s  o v e r s i g h t  r e s p o n s i b i l i t i e s  

and t h e  r e s u l t s  o f  i t s  d i s c i p l i n a r y  a c t i o n s .  The Board ' s  o n l y  ongoing 

a t t e m p t  t o  p u b l i c i z e  i t s  complaint  review p r o c e s s  and d i s c i p l i n a r y  a c t i o n s  

i s  t o  l i s t  d i s c i p l i n a r y  a c t i o n s  i n  i t s  n e w s l e t t e r .  I t  shou ld  be noted 

t h a t  t h e  n e w s l e t t e r  i s  d i s t r i b u t e d  p r i m a r i l y  t o  d e n t a l  p r a c t i t i o n e r s ,  no t  

t h e  news media o r  t h e  g e n e r a l  p u b l i c .  

The Department of I n s u r a n c e  h a s  a c t i v e l y  p u b l i c i z e d  i t s  complaint  s e r v i c e s  

through t e l e v i s i o n  and r a d i o  coverage ,  p r e s s  r e l e a s e s  and p u b l i c  speaking 

engagements. A s  a  r e s u l t ,  p u b l i c  awareness of t h e  Depar tment ' s  complaint  

p r o c e s s  i n c r e a s e d  c o n s i d e r a b l y .  

The A u d i t o r  General  a l s o  recommended i n  Report  No. 79-11 t h a t  t h e  Board 

p e r i o d i c a l l y  f o l l o w  up c a s e s  i n  which persons  r e q u e s t  a  complaint  form but 

do n o t  f i l e  compla in t s  w i t h  t h e  Board. S i n c e  Report  No. 79-11 was 

p u b l i s h e d ,  t h e  Board h a s  d i s c o n t i n u e d  main ta in ing  a  l o g  of complaint  forms 

r e q u e s t e d ,  p r e c l u d i n g  implementat ion o f  t h e  recommendation r e g a r d i n g  

fol lowup.  

Complainant D i s s a t i s f a c t i o n  w i t h  t h e  

Board ' s  Handling o f  Complaints Has I n c r e a s e d  

An Audi to r  General  su rvey  o f  compla inan t s  invo lved  i n  1979 and 1980 

compla in t s  r evea led  t h a t  complainant  d i s s a t i s f a c t i o n  w i t h  Board d e c i s i o n s  

i n c r e a s e d  c o n s i d e r a b l y  from 1979 t o  1980. More t h a n  60 p e r c e n t  of t h e  

1979 compla inan t s  responded t h a t  t h e  Board d e c i s i o n  was f a i r  and 

i m p a r t i a l ,  whi le  b a r e l y  one- four th  o f  t h e  1980 compla inan t s  s a i d  t h e  Board 

d e c i s i o n  was f a i r .  I n  a d d i t i o n ,  t h e  pe rcen tage  of complainants  who 

r e p l i e d  t h a t  t h e  Board ' s  i n v e s t i g a t i o n s  were conducted thoroughly ,  f a i r l y  

and i m p a r t i a l l y  d e c l i n e d  from 54 p e r c e n t  i n  1979 t o  46 p e r c e n t  i n  1980, 

whi le  t h e  p e r c e n t a g e  of d e n t i s t s  who claimed i n v e s t i g a t i o n s  were thorough,  

f a i r  and i m p a r t i a l  i n c r e a s e d  from 80 t o  84 p e r c e n t .  



One factor that caused considerable complainant dissatisfaction with the 

Board's handling of complaints was a policy the Board adopted in mid-1980 

disallowing complainants verbal input at Board meeting. It was the 

concensus of the Board that the complainants should provide their input 

before the complaint comes before the Board for resolution and not during 

the meeting when the complaint is deliberated. 

An additional cause of complainant dissatisfaction is that committee lay 

members often are not present during the complainant interview. The 

Board's complaint review process guidelines manual requires the lay member 

to be present when licensees are interviewed, but is less specific about 

lay member attendance when a complainant is interviewed. 

AS a result, many complainants perceive a bias in favor of the licensee 

when complaints are investigated and resolved. This perception was 

evidenced in comments made by complainants responding to our survey. The 

following complainant comments are examples. 

"There is a basic conflict of interest built into this 

Board and its ancillary investigative committees." 

"Altho (sic) I feel I submitted a comprehensive letter 
of details, it is very evident the interviewers & later 
the board, believed statements made by the Dentist, but 
gave far too little credence to my statements of 
complaint." 

"Impartial that is a joke: dentist [sic] covering up 
for other dentist." 

"As the 2 persons who conducted the investigation were 
themselves dentist ( s) and aquaintances of ( the treating 
dentist) I felt there was prejudice." 

"The dentists who made the dental examination stated in 
front of a witness that the dentures were not made 
right but evidently in their report to the board 
changed their mind in favor of the practitioner." 



Our review of t h e  B o a r d ' s  complaint  p r o c e s s  r e v e a l e d  t h a t  a c c u s a t i o n s  o f  

Board b i a s  i n  f a v o r  of l i c e n s e e s  may have some b a s i s  i n  f a c t ,  p a r t i c u l a r l y  

w i t h  regard  t o  Board d e c i s i o n s  on p e t i t i o n s  f o r  r e h e a r i n g  o r  review. 

TABLE 4  

COMPARISON OF BOARD ACTION ON 
COMPLAINANT AND LICENSEE PETITIONS FOR 

REHEARING OR REVIEW DURING 1980 

D e c i s i o n s  Rendered 
On Rehear ings  

Changed Changed 
P e t i t i o n  i n  Favor i n  Favor 

F i l e d  Number o f  Number Percen tage  o  f  o  f  Not 
4 

BY P e t i t i o n s  Granted Granted L icensee  Complainant Changed 

Complainant 20 5  25% 0  0  2  
L icensee  14 9  64% 4* 0  2  

A s  shown i n  Tab le  4 t h e  Board g r a n t e d  o n l y  one- four th  of complainant  

p e t i t i o n s  f o r  r e h e a r i n g  o r  review,  b u t  a lmost  two- th i rds  of l i c e n s e e  

p e t i t i o n s .  F u r t h e r ,  a s  of December 31, 1980,  none o f  t h e  g r a n t e d  

complainant  r e h e a r i n g s  r e s u l t e d  i n  a  d e c i s i o n  r e v e r s a l  i n  f a v o r  o f  t h e  

complainant ,  w h i l e  two- th i rds  o f  t h e  l i c e n s e e  r e h e a r i n g s  r e s u l t e d  i n  a  

d e c i s i o n  r e v e r s a l  i n  f a v o r  of t h e  l i c e n s e e .  The fo l lowing  c a s e  i s  one of 

t h e  r e h e a r i n g s  t h a t  r e s u l t e d  i n  a  d e c i s i o n  r e v e r s a l  i n  f a v o r  o f  a  l i c e n s e e .  

C o m ~ l a i n t  No. 64-80 

The compla in t  a l l e g e d  t h a t  t h e  d e n t i s t  s t a r t e d  a n  invo lved  

r e c o n s t r u c t i o n  t r e a t m e n t  p l a n  and abandoned i t  l e s s  t h a n  one month 

a f t e r  p l a c i n g  temporary crowns. The i n v e s t i g a t i v e  committee found 

t h a t  t h e  d e n t i s t  abandoned t h e  p a t i e n t  th rough  t h e  use  of a  g e n e r a l  

p a t i e n t  r e l e a s e .  I n  a d d i t i o n ,  t h e  p a t i e n t  was obv ious ly  u p s e t  by t h e  

whole s i t u a t i o n .  The committee made t h e  f o l l o w i n g  recommendations: 

* I n  two of t h e s e  f o u r  c a s e s  t h e  Board vo ted  o r i g i n a l l y  t o  deny t h e  
p e t i t i o n  f o r  r e h e a r i n g .  The Board subsequen t ly  g r a n t e d  a r e h e a r i n g  
and r e v e r s e d  i t s  e a r l i e r  d e c i s i o n .  



" I. P a t i e n t  i s  i n  d e s p e r a t e  need t o  have t h e  t r e a t m e n t  t h a t  

was s t a r t e d  by ( t h e  d e n t i s t )  f i n i s h e d  by a  q u a l i f i e d  

d e n t i s t .  

" 11. It  i s  t h e  o p i n i o n  o f  t h e  committee t h a t  o rgan ized  

d e n t i s t r y  h a s  a n  o b l i g a t i o n  t o  a s s i s t  t h i s  l a d y  i n  t h e  

complet ion of h e r  t r e a t m e n t .  

"111. The p a t i e n t  p a i d  $2,547.50 down b e f o r e  t r e a t m e n t .   h he 
d e n t i s t )  refunded $847.50.  h he d e n t i s t )  h a s  r e t a i n e d  a  

b a l a n c e  of $ 1 , 7 0 0 . 0 ~ .  The p a t i e n t  h a s  on ly  temporary 

crowns a t  t h i s  t ime. It i s  t h e  o p i n i o n  o f  t h e  committee 

t h a t  i t  i s  ( t h e  d e n t i s t ' s )  o b l i g a t i o n  a s  a p r o f e s s i o n a l  t o  

e i t h e r  complete  t h e  c a s e  s a t i s f a c t o r i l y  f o r  t h e  t o t a l  f e e  

of t h e  o r i g i n a l  e s t i m a t e  o r  t o  make arrangements  wi th  

someone q u a l i f i e d  i n  r e c o n s t r u c t i o n  of a  p a t i e n t  s u f f e r i n g  

from cranio-manibular  d y s f u n c t i o n .  Should ( t h e  d e n t i s t )  

choose n o t  t o  s a t i s f a c t o r i l y  complete  t h e  c a s e  h i m s e l f  i t  

i s  t h e  commi t tee ' s  op in ion  t h a t  any c o s t s  t h e  p a t i e n t  

i n c u r s  i n  e x c e s s  o f  $2,890.00 ($4,590 l e s s  t h e  $1,700 h e  

r e t a i n e d )  must be b o r n ( e )  by him." 

On August 3 ,  1980, t h e  Board vo ted  t o  ( 1 )  censure  t h e  d e n t i s t ,  

( 2 )  p l a c e  him on p r o b a t i o n  u n t i l  t h e  c a s e  i s  s a t i s f a c t o r i l y  completed 

and (3 )  r e q u i r e  him t o  complete t h e  c a s e  f o r  n o t  more t h a n  $4,590 o r  

t o  pay a l l  expenses  i f  he  r e f e r s  t h e  p a t i e n t  t o  a n o t h e r  d e n t i s t .  The 

l i c e n s e e  appealed t h e  B o a r d ' s  d e c i s i o n  and,  on October  1 7 ,  1980, t h e  

Board denied t h e  d e n t i s t ' s  p e t i t i o n  f o r  r e h e a r i n g .  The d e n t i s t  

appealed once more and t h e  Board voted i n  November 1980 t o  reopen t h e  

c a s e  and conduct a n  i n f o r m a l  i n t e r v i e w .  The i n f o r m a l  i n t e r v i e w  was 

h e l d  on December 6 ,  1980, and t h e  committee concluded t h a t  t h e r e  had 

been no v i o l a t i o n  of s t a t u t e .  The Board voted on December 1 2 ,  1980, 

t o  r e s c i n d  i t s  o r d e r  of August 1980 and impose t h e  fo l lowing :  

"That t h e  complaint  be d i smissed  and a  l e t t e r  of 

admonishment be s e n t  t o  ( t h e  d e n t i s t )  r e f e r r i n g  
s p e c i f i c a l l y  t o  t h e  manner of d i s m i s s i n g  p a t i e n t s  wi th  
fol lowup r e f e r r a l  t o  subsequent  t r e a t i n g  d e n t i s t . "  



It  should be noted t h a t  t h e  complainant  d i d  n o t  l e a r n  o f  t h e  reopening of 

t h e  c a s e  and t h e  i n f o r m a l  i n t e r v i e w  u n t i l  a f t e r  t h e  i n t e r v i e w  w a s  held .  

I n  a d d i t i o n ,  t h e  complainant  d i d  n o t  l e a r n  t h a t  t h e  Board would make a  

d e c i s i o n  on h e r  compla in t  a t  i t s  December board meet ing u n t i l  a f t e r  t h e  

meeting.  

A H e a l t h  Occupat ions  Counci l  a s  a n  

A l t e r n a t i v e  To I n d i v i d u a l  

Regula to ry  Bodies 

A Counci l  of S t a t e  Governments* p u b l i c a t i o n  e n t i t l e d ,  S t a t e  Regula to ry  

P o l i c i e s  - D e n t i s t r y  and t h e  H e a l t h  P r o f e s s i o n s ,  c o n t a i n s  a  d e s c r i p t i o n  of 

a  model law c r e a t i n g  a  S t a t e  H e a l t h  Occupat ions  Counci l .  Composed of one 

r e p r e s e n t a t i v e  from each  h e a l t h  a r e a  s u b j e c t  t o  r e g u l a t i o n  through t h e  law 

and a t  l e a s t  one- th i rd  membership r e p r e s e n t i n g  t h e  g e n e r a l  p u b l i c ,  t h e  

Council  i s  a u t h o r i z e d  t o  review and c o o r d i n a t e  l i c e n s i n g  boards  

r e g u l a t i o n s ,  e s t a b l i s h  d i s c i p l i n e  and enforcement p rocedures ,  and r e s o l v e  

scope of p r a c t i c e  q u e s t i o n s .  Such a  Counci l  would a l s o  c o o r d i n a t e  c e r t a i n  

f u n c t i o n s  c u r r e n t l y  performed by i n d i v i d u a l  l i c e n s i n g  boards  by 

c e n t r a l i z i n g  budge t ing ,  s t a f f i n g ,  i n v e s t i g a t i o n s  and p r o f e s s i o n a l  

d i s c i p l i n e .  

The major  purpose  of such  a  Counci l  i s ,  a c c o r d i n g  t o  t h e  Counci l  o f  S t a t e  

Governments, t o  m a i n t a i n  t h e  p e r s p e c t i v e  of p u b l i c  i n t e r e s t  i n  t h e  

r e g u l a t i o n  o f  p r o f e s s i o n s  and o c c u p a t i o n s :  

" H i s t o r i c a l l y ,  once l i c e n s e d ,  t h e  groups  tended t o  be 

r e g u l a t e d  by autonomous boards  composed p r i m a r i l y  o f  
r e p r e s e n t a t i v e s  from t h e  p r o f e s s i o n .  Many have f e l t  
t h a t  such a  sys tem dominated by p r a c t i t i o n e r s  w i l l  
p r i m a r i l y  p r o t e c t  t h e  i n t e r e s t s  o f  t h e  i n d i v i d u a l  
p r o f e s s i o n a l  groups  r a t h e r  t h a n  t h o s e  of t h e  consumer. 
S t a t e  pol icymakers  o f t e n  have been f r u s t r a t e d  i n  t h e i r  
a t t e m p t s  t o  e n s u r e  t h a t  t h e  l i c e n s u r e  and r e g u l a t o r y  
p r o c e s s  t a k e s  i n t o  c o n s i d e r a t i o n  broad p u b l i c  p o l i c y  
i s s u e s  such  a s  c o s t s ,  a v a i l a b i l i t y  of s e r v i c e s ,  and 
f r a g m e n t a t i o n  of h e a l t h  c a r e  d e l i v e r y .  " ( ~ m p h a s i s  
added) 

* The Counci l  of S t a t e  Governments i s  a  j o i n t  agency o f  a l l  t h e  s t a t e  
governments - c r e a t e d ,  suppor ted  and d i r e c t e d  by them. I t  conducts  
r e s e a r c h  on s t a t e  programs and problems; m a i n t a i n s  a n  i n f o r m a t i o n  
s e r v i c e  a v a i l a b l e  t o  s t a t e  a g e n c i e s ,  o f f i c i a l s ,  and l e g i s l a t o r s ;  
i s s u e s  a  v a r i e t y  o f  p u b l i c a t i o n s ;  a s s i s t s  i n  s t a t e - F e d e r a l  l i a i s o n ;  
promotes r e g i o n a l  and s t a t e - l o c a l  c o o p e r a t i o n ;  and p r o v i d e s  s t a f f  f o r  
a f f i l i a t e d  o r g a n i z a t i o n s .  



CONCLUSION 

Improvements made i n  t h e  B o a r d ' s  complaint  review p r o c e s s  d u r i n g  1980 have 

r e s u l t e d  i n  b e t t e r  documentat ion o f  i n v e s t i g a t i o n s ,  more complete 

i n v e s t i g a t i o n s  g e n e r a l l y ,  q u i c k e r  r e s o l u t i o n  of compla in t s  and more 

s t r i n g e n t  p e n a l t i e s  f o r  t h o s e  deemed t o  have provided subs tandard  c a r e .  

However, i n  some c a s e s ,  t h e  Board s t i l l  does  n o t  conduct  a d e q u a t e  

i n v e s t i g a t i o n s  o r  t a k e  a p p r o p r i a t e  a c t i o n  when subs tandard  c a r e  i s  

s u b s t a n t i a t e d .  F u r t h e r ,  t h e  Board h a s  n o t  a c t i v e l y  informed t h e  p u b l i c  of 

i t s  complaint  review r e s p o n s i b i l i t i e s  o r  i t s  d i s c i p l i n a r y  a c t i o n s  o r  t aken  

s t e p s  t o  encourage t h e  p u b l i c  t o  f i l e  compla in t s .  I n  a d d i t i o n ,  t h o s e  

pe rsons  who f i l e d  compla in t s  a g a i n s t  d e n t a l  p r a c t i t i o n e r s  w i t h  t h e  Board 

i n  1980 g e n e r a l l y  were d i s s a t i s f i e d  w i t h  t h e  Board ' s  h a n d l i n g  of t h e i r  

complaints .  

RECOMMENDATIONS 

It i s  recommended t h a t :  

1. The Board f o r m a l l y  adopt  t h e  complaint  review p r o c e s s  g u i d e l i n e s  

manual a f t e r  amending i t  a s  fo l lows :  

- Require  l a y  member p a r t i c i p a t i o n  a t  complainant  i n t e r v i e w s .  

- Change t h e  recommended s a n c t i o n s  so t h e y  w i l l  be i n  

conformity  w i t h  t h e  s t a t u t e s .  

- Allow compla inan t s  t o  appear  b e f o r e  t h e  Board when i t  

r e n d e r s  a  d e c i s i o n  on a  complaint .  

- Inform compla inan t s  o f  r e h e a r i n g s  g r a n t e d  i n  d e c i s i o n s  

rendered  on compla in t s .  

2. The Board i n v e s t i g a t e  and r e s o l v e  a l l  compla in t s  i n  compliance 

wi th  i t s  own p o l i c y ,  t h e  s t a t u t e s  and t h e  l e g a l  o p i n i o n s  o f  t h e  

L e g i s l a t i v e  Counci l .  



3. The Board inform the public of the Board's complaint review 

responsibilities and disciplinary actions through the use of 

press releases, public service announcements, public speaking 

engagements and television and radio coverage. 

4. The Board periodically follow up cases in which persons request 

complaint forms, yet do not file complaints with the Board. This 

should be done to determine the reasons complaints are not being 

filed so that appropriate corrective measures may be taken. 

5. The Legislature and Governor consider establishing a Health 

Occupations Council as outlined by the Council of State 

Governments. This alternative would apply to all health 

regulatory entities. 



FINDING I1 

STATUTORY AND OTHER CHANGES ARE NEEDED TO IMPROVE THE BOARD'S COMPLAINT 

REVIEW PROCESS. 

S i n c e  t h e  i s s u a n c e  of Report  No. 79-11 i n  September 1979,  s e v e r a l  

s t a t u t o r y  and o t h e r  changes have been implemented r e l a t i v e  t o  t h e  S t a t e  

Dental  Board. However, o u r  review i n d i c a t e s  t h a t  a d d i t i o n a l  changes  

should be cons idered :  

1. Compensation f o r  i n v e s t i g a t i v e  committee members, and 

2.  S t a t u t o r y  changes i n  t h e  f o l l o w i n g  a r e a s :  

- Grounds f o r  d i s c i p l i n a r y  a c t i o n s ;  

- Types of d i s c i p l i n a r y  a c t i o n ;  

- Adding s p e c i f i c  a u t h o r i t y  t o  subpoena r e c o r d s ;  

- A u t h o r i t y  t o  t a k e  f u r t h e r  a c t i o n  i f  l i c e n s e e s  do no t  

coopera te .  

COMPENSATION FOR INVESTIGATIVE COMMITTEE MEMBERS 

A s  noted on page 7 ,  d u r i n g  1980 t h e  Board i n c r e a s e d  t h e  number o f  i t s  

i n v e s t i g a t i v e  committees from t h r e e  t o  seven.  These committees a r e  

comprised of two d e n t i s t s  and one l a y  member each ,  and conduct  i n t e r v i e w s  

and i n v e s t i g a t i o n s  f o r  t h e  Board. 

During 1980 t h e  workload o f  t h e  committees i n c r e a s e d  t o  t h e  p o i n t  t h a t  

some members were spending a s  many a s  15 h o u r s  a  month on Board b u s i n e s s .  

P a r t i c i p a t i o n  on t h e s e  committees i s  comple te ly  v o l u n t a r y  and,  a s  a  

r e s u l t ,  t h e  Board e n c o u n t e r s  d i f f i c u l t y  i n  o b t a i n i n g  and r e t a i n i n g  

committee members. 



Arizona's Board of Medical Examiners (BOMEX) also uses consultants for 

assistance in its complaint review process. However, participants on 

BOMEX committees are paid at the rate of $100 a day. If the Board were to 

pay participants on its investigative committees at a rate comparable to 

BOMEX' , it would cost the Board approximately $40,000 a year. 

The Board currently has ample funds to compensate members of its • 
investigative committees and would have an additional source of funding if 

it had the authority to impose administrative fines. (page 29) 

STATUTORY CHANGES (I 

Problems encountered by the Board during 1980 indicate that certain 

statutory changes are needed. 

Grounds For Disciplinary Action a 
A.R.S. 572-1263 should be amended to include dental incompetence as 

grounds for disciplinary action. In addition, dental incompetence should 

be defined similarly to medical incompetence in A.R.S. $32-1401.8, which 

states: 

"'Medically incompetent' means lacking in sufficient 

medical knowledge or skills or both, in that field of 
practice in which the physician concerned engages, to a 
degree likely to endanger the health of his patients." 

Such statutory definition is necessary to guard against dentists 

practicing in specialty fields, such as orthodontics, without proper 

training. 

Types of Disciplinary Action 

The types of disciplinary action outlined in A.R.S $32-1263.01.A do not 

give the Board sufficient leeway to take appropriate action in all cases. a 
A definition of disciplinary action similar to that in the Accountancy 

Board statutes, $32-701.01.3, should be adopted in State Dental Board 

statutes. A.R.S. $32-701.01.3 states: 



"3. ' D i s c i p l i n a r y  a c t i o n '  means any o t h e r  r e g u l a t o r y  
s a n c t i o n s  imposed by t h e  board i n  combinat ion w i t h ,  o r  
a s  a n  a l t e r n a t i v e  t o ,  r e v o c a t i o n  o r  suspens ion  of a  
c e r t i f i c a t e  o r  r e g i s t r a t i o n ,  which may i n c l u d e :  

" ( a )  I m p o s i t i o n  of an  a d m i n i s t r a t i v e  p e n a l t y  i n  a n  
amount n o t  t o  exceed two thousand d o l l a r s  f o r  each 
v i o l a t i o n  of t h i s  c h a p t e r  o r  r e g u l a t i o n s  promulgated 
the reunder .  

" ( b )  I m p o s i t i o n  of r e s t r i c t i o n s  on t h e  scope o f  
r e g i s t r a n t s '  a c c o u n t i n g  p r a c t i c e ,  i n c l u d i n g ,  wi thou t  
l i m i t a t i o n ,  r e s t r i c t i o n  of a u d i t  o r  a t t e s t  f u n c t i o n  
p r a c t i c e ,  r e s t r i c t i o n  of t a x  p r a c t i c e ,  o r  r e s t r i c t i o n  
of mangement a d v i s o r y  p r a c t i c e .  

" ( c )  I m p o s i t i o n  of p e e r  review and p r o f e s s i o n a l  
e d u c a t i o n  requ i rements .  

" ( d )  I m p o s i t i o n  of p r o b a t i o n  requ i rements  b e s t  
adapted t o  p r o t e c t  t h e  p u b l i c  w e l f a r e  which may i n c l u d e  
a requirement  f o r  r e s t i t u t i o n  payments t o  account ing  
s e r v i c e s  c l i e n t s  o r  t o  o t h e r  p e r s o n s  s u f f e r i n g  economic 
l o s s  r e s u l t i n g  from v i o l a t i o n s  of t h i s  c h a p t e r  o r  
r e g u l a t i o n s  promulgated t h e r e u n d e r .  " 

I t  should be noted t h a t  i m p o s i t i o n  o f  a d m i n i s t r a t i v e  p e n a l t i e s  on 

l i c e n s e e s  could h e l p  r e c o v e r  t h e  c o s t  of compensating members of 

i n v e s t i g a t i v e  committees.  

S p e c i f i c  A u t h o r i t y  To Subponea Records 

The S t a t e  Denta l  Board h a s  a n  impl ied subpoena power th rough  A.R.S. 

$32-1207. The a u t h o r i t y  t o  subpoena could  be made c l e a r e r  by a d o p t i n g  

language s i m i l a r  t o  Accountancy Board $32-743.E, which s t a t e s :  

"The board,  o r  any member t h e r e o f ,  may i s s u e  subpoenas 
t o  compel t h e  a t t e n d a n c e  of w i t n e s s e s  and t h e  
p roduc t ion  of documents, and may a d m i n i s t e r  o a t h s ,  t a k e  
tes t imony,  h e a r  p r o o f s ,  and r e c e i v e  e x h i b i t s  i n  
evidence i n  c o n n e c t i o n  wi th  an i n v e s t i g a t i o n  i n i t i a t e d  
by t h e  board o r  upon h e a r i n g  under  t h i s  c h a p t e r .  I n  
c a s e  of d i sobed ience  t o  a  subpoena t h e  board may invoke 
t h e  a i d  of any c o u r t  of t h i s  s t a t e  i n  r e q u i r i n g  t h e  
a t t e n d a n c e  and t es t imony  of w i t n e s s e s  and t h e  
p roduc t ion  of documentary ev idence . "  



A u t h o r i t y  To Take F u r t h e r  Ac t ion  

A.R.S. $32-1263.02.~ g i v e s  t h e  Board t h e  a u t h o r i t y  t o  i n v e s t i g a t e  o r  hold  

an  i n f o r m a l  i n t e r v i e w  w i t h  a  l i c e n s e e  a g a i n s t  whom a compla in t  h a s  been 4 
f i l e d .  However, i f  t h e  l i c e n s e e  r e f u s e s  t o  c o o p e r a t e ,  t h e  Board l a c k s  

a u t h o r i t y  t o  t a k e  f u r t h e r  a c t i o n .  A.R.S. $32-1263.02.C should be amended 

t o  r e q u i r e  a  formal  h e a r i n g  i f  a  l i c e n s e e  r e f u s e s  t o  coopera te .  

CONCLUSION 

S t a t u t o r y  and o t h e r  changes a r e  n e c e s s a r y  t o  a l low t h e  S t a t e  D e n t a l  Board 

t o  i n v e s t i g a t e  and r e s o l v e  compla in t s  more e f f e c t i v e l y .  

REC OPIli1ENDATIONS 

It i s  recommended t h a t :  

1. The Board c o n s i d e r  compensating i n v e s t i g a t i o n  committees wi th  a  

c o n s u l t a n t  f e e .  

2. The L e g i s l a t u r e  c o n s i d e r  t h e  f o l l o w i n g  s t a t u t o r y  changes:  

- Define  d e n t a l  incompetence i n  A.R.S. s32-1201, us ing  

$32-1401.8 a s  a  guide .  4 
- I n c l u d e  d e n t a l  incompetence a s  grounds f o r  d i s c i p l i n a r y  

a c t i o n  i n  A.R.S. $32-1263. 

- Define  d i s c i p l i n a r y  a c t i o n  i n  A.R.S. $32-1201, u s i n g  

$32-701.01.3 a s  a g u i d e ,  and amend 572-1263 . O 1  .A accord ing ly .  4 
- Give t h e  Board s p e c i f i c  a u t h o r i t y  t o  subpoena r e c o r d s  by 

a d o p t i n g  a  s t a t u t e  s i m i l a r  t o  A.R.S. $ 3 2 - 7 4 3 . ~ .  

- Amend A.R.S. $32-1263.02.C t o  r e q u i r e  a  fo rmal  h e a r i n g  i f  a  

l i c e n s e e  r e f u s e s  t o  coopera te  i n  a n  i n f o r m a l  h e a r i n g  o r  4 
i n v e s t i g a t i o n .  



The .4SBI>E feel s i t has,  with the imp1 imentation of the 1980 

Sl,ituutory Amelxh~~er~ts, substant id1 1 v ir?iproved the c~mpl a i n t  review 

pr-occss. 'lhe A ~ ~ i i t o r  General ' s  report  i rd ica tes  tha t  "in ~ e n e r a l  , 

c . \  ,,I I , l  .I ; 111 s t~c.1-e i nve:,t i ~ , . i t t > t l  itlecl~~dt-el 57 dur-ing 1980" but tha t  i n  "some -. -_I . __---I----- - 

(.,I.;Ps" the H.>aitl (lid I lot 1)el-fonn t o  t h e i r  expectations. 
-- --- 

I t  11~1s talien a concerted e f fo r t  t o  c~~-i:anize and d i r ec t  a volunteer 

c'i(ire of professiondl s  anci Idpersons  t o  become ef fec t ive  investigators.  

A cant i nmd acl j l  i5trner l t  of i 11vcstig;ltive aim1 admii~i strative procedures has 

I cd t o  d p s i  t i o r j  - < l l  t e r  7A rnorltlts of adjudications ~ m l e r  the revised 

s t a tu t e s  - of reasonahl eness i f not perfection, and i n  the ovemhelming 

instances has protected the pi10lic i n  d i s c i p l i n a ~ y  nlatters. 

So~ile probl ems may he itfellti f ietl by the canpl a i n t  examp3 es  i l  I ustrated. 

I1 i \ : r t l  were some instances wtlrre the dentures were 110t avail abl e for  

t ,  -. l , ~ , i  n,ri i:m t l~t'rt?fc>l-e tile ccx~niit t ee hail notlii nt: to  ev,ll iiate. 

Ciji-l-<.L'l i ,>n of t t~ i s Lype c ) f  i w e s t  i ga t ive  proljl t?m rnav be cl i f f  icul t 

t ) \ l t  some proj~usal s a re  ~uvfer  cdnsirlcrat ion. Aciditionall y ,  some audi tor ' s  

rccmemlat ions are  present1 y incorpt~r:ited i rlto the proceclttres. 

S(r11e corn131c1i11Cb c4tldted point  out ~~~,r~cc,lnpl ia~ice  or slatuatory provisior~s 

I) / asse.,sment o f  res l  i t u t i  011 wi thout ccnst~l-e. 'R~cse were few i n  rt~nber i n  

re1 ,ition t o  total  nlu~lb~r o f  canpl :lints. 'I'he ir.tent o i  the Board i s  t o  

cc,~-rect t h i s  def i ci ellcv :i~ KI t o  pirsile t hc ilse of consenL ortier-s e s ~ x c i a l  I y 

i 11 minor violations.  

'Ihc ~ , t a t i  b t  i cal evitlo~-tct> d f  i ilcre~i~,etl tl i ~ , % , i t i  sfal:r ion l r ~  co~lp l a i n ~ n t s  

i - i l I t t i ,ul t L o  ev>ll ~ ~ t t  e . ' I Y l r .  I3 ,.ire\ t ~ ~ s  rcc]~~e:,t PC]  tiit. 51 . X ~ . ~ C Y  I-C?SU~ LS ~ 1 1 ~ 1  

I L , I I ~ I  It5 S r t ~ 1 1  the c ~ ~ h i i  tu t -  f', l t -  : ~ ~ s e s s i r ~ e ~ l t .  
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FEBRUARY 1 2 ,  1981 



M E M O  

TO: Douglas R. Norton 
Auditor General 

FROM: Arizona Legislative Council 

RE: Request for Research and Statutory Interpretation (0-81-03) 

This is in response to a request submitted on your behalf by Gerald A. Silva in a 
memo dated January 19, 1981. No input was received from the attorney general 
concerning this request. 

FACT SITU 

I. Investigations of complaints alleging substandard care are not initiated or are 
terminated upon an agreement by a dentist to make a refund or provide restitution to the 
complainant. The state board of dental examiners (board) then dismisses the complaint. 

2. If an investigation of a complaint results in the conclusion that substandard care 
occurred, the board will: a) vote to adinonish the dentist and require that a refund or 
restitution be made to the complainant; b) vote to dismiss the complaint upon a refund by 
the dentist; or cf vote to  dismiss and suggest that the patient return to the dentist for 
continued care. 

QUESTIONS PRESENTED: 

1. Is the board obligated to investigate complaints which allege substandard care 
even if the dentist agrees to make a refund or provide restitution? 

2.  Is i t  appropriate for the board to resolve complaints in the manner outlined in 
Fact Situation Number 2? 

ANSWERS: 

1. Yes. The board is statutorily obligated to investigate the verified complaint of 
any person which alleges substandard care of a type covered under Arizona Revised 
Statutes (A.R.S.) section 32-1263, relating to grounds for disciplinary action. I t  is only 
after the required investigative process has been completed pursuant to an informal 
interview or the convening of an investigative committee and a recommendation has been 
forwarded to the board that the board may exercise discretion with respect to any 
verified complaint. 

2. a) No. The board does not have any explicit or implicit statutory authority to 
admonish a dentist and require that restitution or a refund be made to the complainant. 



The board's authority following completion of the required investigation of any verified 
complaint pursuant to A.R.S. section 32-1263.02 is limited to the institution of 
proceedings to suspend or revoke the license, dismiss the complaint or issue a decree of 
censure or probation against the licensee. 

b) and c) Whether the licensee is willing to make a refund or not should have no 
bearing on a decision by the board to dismiss a complaint. A complaint should be 
dismissed only upon a finding that the evidence submitted does not warrant license 
suspension or revocation or any of the other statutorily prescribed less severe disciplinary 
sanctions. 

DISCUSSION: 

1. A.R.S. section 32-1263.02 prescribes required statutory prerequisites for the 
investigation and adjudication of complaints against dentists. Subsection B of this section 
provides: 

B. The board shall investigate the verified complaint of any person 
which appears to show the existence of any of the causes or grounds for 
censure, probation, suspension or revocation of a license as provided in 
section 32-1263 and such person's name shall not be disclosed unless such 
person's testimony is essential to the disciplinary proceedings conducted 
pursuant to this section. (Emphasis added.) 

Use of the word "shall" in the above subsection imposes a mandatory directive on the 
board to investigate complaints made by any person which appear to  show the grounds 
listed. I t  is an elementary principle of statutory construction that each word in a statute 
will be given effect. Sutherland, Statutory Construction, 4th Edition, section 46.06; State 
v. Superior Court for Maxicopa County, 113 Ariz. 248, 550 P.2d 626 (1976). The words of 
a statute are to be given their common meaning unless i t  appears from the context or 
otherwise that a different meaning is intended. Ross v. Industrial Commission, 112 Ariz. 
253, 540 P.2d 1234 (1975). It is clear that the board is obligated to investigate the 
verified complaint of any person against a licensee which f i t s  within the confines of 
section 32-1263. 

A.R.S. section 32-1263 prescribes several situations which can cover a complaint 
alleging substandard care,* although most complaints in this area would presumably be 
classified under unprofessional conduct. Section 32-1263 provides in full that: 

The board may invoke disciplinary action against any person licensed 
under this chapter for any of the following reasons: 

1. Unprofessional conduct, as defined in section 32-1201. 
2. Conviction of a felony or of a misdemeanor involving moral 

turpitude, in which case the record of conviction or a certified copy is 
conclusive evidence. 

3. Physical or mental incompetence to practice his profession. 
4. Violation of or noncompliance with any provision of this chapter 

or of any rules or regulations promulgated by the board pursuant to this 
chapter. 

* 
I t  is assumed in this memo that substandard care refers to care that is grossly below that 

expected, given prevailing standards in the profession. 



Unprofessional conduct is defined under A.R.S. section 32- 120 1 as including "gross 
malpractice, or repeated acts constituting malpractice" and "any conduct or practice 
which does or would constitute a danger to the health, welfare or safety of the patient." 

In the context of A.R.S section 32-1263.02, subsection C, investigation of a 
complaint against a licensee can follow one of the following two alternate procedures: 

1. An informal interview with the licensed party against whom a complaint is 
filed. 

2. Review by an investigative committee appointed by the board, consisting of 
both dentists and lay persons who need not be members of the board. 

A.R.S. section 32-1263.02, subsection C further provides that, with respect to the 
informal interview and investigative committee, the procedures are as follows: 

1. If an informal interview is requested, the president or his 
designee shall appoint a member of the board to act as the informal 
interviewing officer. The officer - shall within sixty days of his 
appointment hold the interview and make a written recommendation to 
the board on whether disciplinary action is appropriate and, if i t  is 
appropriate, the type of disciplinary action which should be taken. 

2. If the matter is referred to an investigative committee, i t  shall 
within ten days, unless good cause requires longer, begin to investigate 
the charges and shall exercise all the powers of the board in such an 
investigation. Within sixty days of referral, the committee shall make a 
written recommendation to the board on whether disciplinary action is 
appropriate and, if it is appropriate, the type of disciplinary action which 
should be taken. (Emphasis added.) 

Again, the statutory mandate is clear. Both in the case of an informal interview or in the 
case of an investigative committee, the board, through its designees, is required to act 
and determine the nature of the verified complaint. 

There is no statutory authority for the board to fail to investigate or provide for 
early termination of an investigation of any verified complaint which falls within the 
confines of A.R.S. section 32-1263 upon an agreement by the dentist to make a refund or 
provide restitution. Since administrative agencies are creatures of legislation without 
inherent or common law powers, the general rule applied to statutes granting powers to 
them is that they have only those powers that are conferred either expressly or by 
necessary implication. Sutherland, Statutory Construction, 4th Edition, section 65.02; 
Corporation Commission v. Consolidated Stage Company, 63 Ariz. 257, 161 P.2d 110 
(1945); Garvey v. Trew, 64 Ariz. 342, 170 P.2d 845 (1946). The board must follow the 
clear dictates of the Arizona Revised Statutes in exercising its administrative powers and 
duties. 

What then are the options for the board once the required statutory processes 
relating to complaint investigations have been completed? In this connection, A.R.S. 
section 32- 1263.02, subsection D provides: 

D. Within thirty days of receipt of the written report of the 
informal interviewing officer or the investigative committee, the board 
shall issue preliminary findings based on the written report. The findings 
shall be made a s  follows: 

1. If the board finds that the evidence would, if proved true, 
warrant suspension or revocation of a license issued under this chapter, 



formal proceedings for the revocation or suspension of the license shall be 
immediately initiated as  provided in title 41, chapter 6, article 1. 

2. If the board finds that the evidence does not warrant suspension 
or revocation of a license, the preliminary order shall either dismiss the 
complaint or decree censure or probation and the conditions under which 
the censure or probation are to occur. 

Pursuant to A.R.S. section 32-1263.01, the board may, in issuing a decree of censure, 
require that restitution be made to the aggrieved party. 

It is only after the investigative procedures mandated by A.R.S. section 32-1263.02 a 
have been complied with that the board may dismiss the complaint. An agreement by the 
dentist to make a refund or provide restitution is not a relevant criterion for the board to 
consider in making this decision. The only statutorily relevant criterion under which the 
board may dismiss a complaint pursuant to -4.R.S. section 32-1263.02, subsection D, 
paragraph 2 is a finding "that the evidence does not warrant suspension or revocation of a 
license" or any of the less severe disciplinary sanctions. 

2. With respect to the authority of the board to take any of the actions described 
in Fact  Situation Number 2, the following comments may be made: 

a) As noted above, the board's administrative discretion, relating to disposition of 
complaints, is limited by A.R.S. section 32-1263.02, subsection D. Paragraph 2 of this 
subsection provides that the preliminary order of the board may only dismiss the 
complaint or decree censure or probation and the conditions under which the censure or 
probation are to occur. There is no explicit or implicit authority for the board to 
admonish the dentist and require that a refund or restitution be made to the complainant. 
It is only with respect to entering a decree of censure against a dentist that the board 
may order that restitution be made to the complainant. 

In this memo, the assumption is made that admonish refers to a somewhat lesser 
form of disciplinary sanction than censure but something more than probation. Probation 
refers in part to an act of grace and clemency which may be granted to allow a person to 
escape the extreme rigors of a penalty otherwise imposed by law (Blacks Lam Dictionary). 
An administrative board or agency as previously noted can exercise only such powers as 
are expressly given by statute or which follow by implication. If the Arizona legislature 
had intended for the board to have the authority to admonish a dentist in lieu of censure 
or probation, it must be assumed that the legislature would have so provided in A.R.S. 
section 32-1263.02. Thus, any board action to admonish a dentist is outside of the scope 
of its existing statutory authority. 

b) and c) With respect to whether i t  is appropriate for the board to resolve 
complaints by (i) voting to dismiss the complaint upon a refund by the dentist, or (ii) 
voting to dismiss and suggesting that the patient return to the dentist for continued care, 
reference must again be made to  A.R.S. section 32-1263.02, subsection D, paragraph 2. 
This paragraph provides: 

2. If the board finds that the evidence does not warrant suspension 
or revocation of a license, the preliminary order shall either dismiss the 
com~laint  or decree censure or ~ roba t ion  and the conditions under which 
censure or probation are to occur. (Emphasis added.) 



There is no statutory authority for the board to consider whether the dentist is or is not 
willing to make restitution or a refund in making the decision to dismiss a verified 
complaint. The only relevant criterion is whether the evidence against the dentist 
relating to the alleged conduct after the required investigative procedures have been 
completed is sufficient. If such is not the case, then the complaint may be dismissed. 

RECOMMENDATIONS: 

If the board would find i t  beneficial to have the administrative authority to 
terminate the investigation of a verified complaint or decline to investigate a verified 
complaint upon refund or restitution by the licensed dentist to the complaining party, 
appropriate legislation should be recommended to the legislature. 

Similarly, if the board were to deem i t  appropriate for complaints to be resolved in 
the manner detailed in Fact Situation Number 2, appropriate legislation should be 
recommended to the legislature. For the present, the board has no implicit or explicit 
authority to admonish a dentist and require that refunds or restitution be made nor does it  
have any authority to vote to dismiss a verified complaint on any other grounds than the 
fact  that the evidence presented is insufficient to implement any of the statutorily 
prescribed disciplinary sanctions. Willingness of the licensee to make refund or 
restitution should not be construed to change the nature of the alleged conduct in 
question. 

cc: Gerald A. Silva 
Performance Audit Manager 


