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SUMMARY 

The Of f i ce  o f  t h e  R e g i s t r a r  of  Con t r ac to r s  ( R e g i s t r a r )  was e s t a b l i s h e d  by t h e  

L e g i s l a t u r e  i n  1931. The agency i s  r e s p o n s i b l e  f o r  t h e  l i c e n s i n g  and c o n t r o l  

of c o n t r a c t o r s  i n  Arizona. 

The R e g i s t r a r  has a s t a f f  of  63 fu l l - t ime  employees and i s  funded through t h e  

S t a t e  General Fund. 

Our review has shown t h a t  t h e  R e g i s t r a r  of  Con t r ac to r s  has no t  adequate ly  

p ro t ec t ed  t h e  pub l i c  from incompetent,  unscrupulous o r  i n s o l v e n t  c o n t r a c t o r s  

i n  t h a t :  
- The R e g i s t r a r ' s  methods used t o  s c r een  a p p l i c a n t s  p r i o r  t o  l i c e n s i n g  

a r e  i n e f f e c t i v e  a s  a means t o  e v a l u a t e  t h e  prospec t ive  c o n t r a c t o r ' s  

competency. (page 12) 

- The examination procedures of  t h e  R e g i s t r a r ,  which a r e  designed 

o s t e n s i b l y  t o  determine t h e  t e c h n i c a l  competency of  prospec t ive  

c o n t r a c t o r s ,  a r e  not  i n  compliance wi th  s t a t e  law and a r e  no t  an 

e f f e c t i v e  method of  s c r een ing  a p p l i c a n t s  t o  p r o t e c t  t h e  pub l i c  

a g a i n s t  incompetent c o n t r a c t o r s .  (page 24) 

- Consumers a r e  provided l i t t l e  i n  t h e  way o f  p r o t e c t i o n  under t h e  

c u r r e n t  c o n t r a c t o r  bonding requirements .  (page 33) 

- Improvements a r e  needed i n  t h e  procedures used by t h e  R e g i s t r a r  t o  

r e s o l v e  complaints a g a i n s t  c o n t r a c t o r s  and punish l i c e n s e e s  

found g u i l t y  o f  o f fenses .  (page 43) 

- The annual renewal process  i s  not  i n  compliance wi th  s t a t u t o r y  

requirements .  Add i t i ona l ly ,  i n t e r n a l  c o n t r o l s  over  t h e  l i c e n s e  

renewal process  a r e  inadequate .  (page 5 6 )  

- Changes a r e  needed i n  t h e  annual renewal process  t o  improve 

e f f i c i e n c y .  (page 62) 



It i s  recommended t h a t :  

1 .  F i n a n c i a l  s t a t e m e n t s ,  l e t t e r s  o f  recommendation and o t h e r  e x t r a n e o u s  

i n f o r m a t i o n  c u r r e n t l y  r e q u i r e d  o f  a p p l i c a n t s ,  which s e r v e  no u s e f u l  

purpose  i n  t h e  e v a l u a t i o n  o f  p r o s p e c t i v e  c o n t r a c t o r s ,  n o t  be r e q u i r e d  as a  

c o n d i t i o n  o f  l i c e n s u r e .  (page  23)  

2 .  The forms and p rocedures  used t o  e v a l u a t e  a n  a p p l i c a n t ' s  p r i o r  e x p e r i e n c e  

be  changed t o  a l l o w  t h e  R e g i s t r a r  t o  more a c c u r a t e l y  e v a l u a t e  a n  

a p p l i c a n t ' s  t e c h n i c a l  q u a l i f i c a t i o n s  f o r  l i c e n s u r e .  (page 23) 

3. The t r a d e  examinat ion c u r r e n t l y  g i v e n  t o  most  a p p l i c a n t s  t o  de te rmine  

t h e i r  t e c h n i c a l  a b i l i t y  be  d i s c o n t i n u e d  and r e p l a c e d  w i t h  a r e v i s e d  method 

o f  e x p e r i e n c e  v e r i f i c a t i o n .  (page  32)  

4. A d d i t i o n a l  methods be developed t o  e d u c a t e  a p p l i c a n t s  f o r  l i c e n s u r e  i n  

b u s i c  b u s i n e s s  s k i l l s .  (page 32)  

5. The r e c o v e r y  fund  method o f  consuqer  p r o t e c t i o n  be adop ted  t o  remove 

i n e q u i t i e s  i n  t h e  p r e s e n t  bonding sys tem.  (page  42)  

6 .  The R e g i s t r a r  adopt  p rocedures  and /o r  r u l e s  and r e g u l a t i o n s  t o  r educe  t h e  

time i t  t a k e s  t o  r e s o l v e  compla in t s  f i l e d  a g a i n s t  c o n t r a c t o r s .  (page 55)  

7 .  Procedures  be adopted t o  a s s u r e  t h a t  c l o s e d  a p p e a l s  o f  R e g i s t r a r  d e c i s i o n s  

be  n o t e d  i n  a t i m e l y  manner and a p p r o p r i a t e  a c t i o n  t a k e n  by t h e  R e g i s t r a r .  

(page  55)  

8. S u f f i c i e n t  i n t e r n a l  c o n t r o l s  be implemented t o  a s s u r e  t h e  p r o p r i e t y  o f  t h e  

l i c e n s e  renewal  p r o c e s s .  (page  61)  

9. Changes be made i n  t h e  annua l  renewal  o f  l i c e n s e s  t o  improve e f f i c i e n c y .  

(page  64)  



INTRODUCTION AND BACKGROUND 

I n  r e s p o n s e  t o  a  September 19,  1978 r e s o l u t i o n  o f  t h e  J o i n t  L e g i s l a t i v e  Budget 

Committee and a  J a n u a r y  18,  1979 r e s o l u t i o n  o f  t h e  J o i n t  L e g i s l a t i v e  O v e r s i g h t  

Committee, we have conducted  a  performance a u d i t  as a  p a r t  o f  t h e  s u n s e t  r ev iew 

o f  t h e  R e g i s t r a r  o f  C o n t r a c t o r s  i n  accordance  w i t h  ARS 41-2351 t h r o u g h  41-2374. 

The O f f i c e  o f  t h e  R e g i s t r a r  o f  C o n t r a c t o r s  ( R e g i s t r a r )  was e s t a b l i s h e d  by t h e  

L e g i s l a t u r e  i n  1931. Over t h e  p a s t  48 y e a r s  13 R e g i s t r a r s  have been a p p o i n t e d  

by t h e  v a r i o u s  Governors ,  t h e  c u r r e n t  R e g i s t r a r  b e i n g  Aaron Kize r  a p p o i n t e d  May 

25,  1979. 

The a g e n c y ' s  s t a t e d  g o a l s  and o b j e c t i v e s  a r e :  

1. To promote and m a i n t a i n  h i g h  q u a l i t y  c o n s t r u c t i o n  t h r o u g h o u t  t h e  

s t a t e ,  and 

2. To p r o v i d e  r e d r e s s  f o r  i n d i v i d u a l  c a s e s  o f  s u b s t a n d a r d  performance.  

To accompl i sh  t h e s e  o b j e c t i v e s  t h e  R e g i s t r a r  o f  C o n t r a c t o r s  pe r fo rms  t h e  

f o l l o w i n g  a c t i v i t i e s :  

- S c r e e n s  and e v a l u a t e s  a p p l i c a n t s  f o r  c o n s t r u c t i o n  l i c e n s e s ,  

- Admin i s t e r s  e x a m i n a t i o n s ,  

- L i c e n s e s  s u c c e s s f u l  a p p l i c a n t s ,  

- Annually renews l i c e n s e s ,  

- P r o c e s s e s  consumer c o m p l a i n t s ,  

- I n v e s t i g a t e s  u n l i c e n s e d  a c t i v i t y ,  

- Conducts h e a r i n g s  as p a r t  o f  t h e  compla in t  p r o c e s s ,  and  

- Acts a s  a  c o n s u l t a n t  t o  s t a t e ,  coun ty  and munic ipa l  governments  a s  

well as s c h o o l  o f f i c i a l s  and c o n t r a c t o r s  when c o n s i d e r i n g  

c o n s t r u c t i o n  programs.  



Due t o  t h e  r a p i d  i n c r e a s e  i n  c o n s t r u c t i o n  a c t i v i t y  th roughout  Ar izona ,  t h e  

workload o f  t h e  R e g i s t r a r  h a s  i n c r e a s e d  s u b s t a n t i a l l y ,  p r i m a r i l y  i n  t h e  a r e a  o f  

consumer c o m p l a i n t s .  Because o f  t h i s  r a p i d  i n c r e a s e ,  t h e  backlog o f  unreso lved  

compla in t s  h a s  n e a r l y  t r i p l e d  from June  30,  1977 t o  May 1 ,  1979, i n c r e a s i n g  

from 1,067 t o  3 , 0 5 5 ,  r e s p e c t i v e l y .  

Budget i n f o r m a t i o n  f o r  t h e  R e g i s t r a r  f o r  f i s c a l  y e a r s  1974-75 t h r o u g h  1979-80 

i s  shown i n  Tab le  1.  Also  shown i s  a summary o f  t h e  growth i n  t h e  R e g i s t r a r ' s  

a c t i v i t y  l e v e l  d u r i n g  t h e  same p e r i o d .  

R e g u l a t i o n  Of C o n t r a c t o r s  

The r e g u l a t i n g  o f  c o n t r a c t o r s  a c r o s s  t h e  c o u n t r y  i s  h i g h l y  d i v e r s e  i n  n a t u r e .  

A s  shown in Table 2, a s  of  Septe  r! ber  1979, Arizona was one of  20 s t a t es ,  t h a t  l icenses 

a  m a j o r i t y  o f  c o n t r a c t o r s ,  however, some l i c e n s i n g  r e q u i r e m e n t s  i n v o l v e  l i t t l e  

more t h a n  mere r e g i s t r a t i o n .  An a d d i t i o n a l  17 s t a t e s  p l u s  t h e  D i s t r i c t  of 

Columbia l i c e n s e  o n l y  a  segment o f  t h e  c o n t r a c t i n g  i n d u s t r y .  That  segment i s  

g e n e r a l l y  comprised o f  e l e c t r i c i a n s  and e l e c t r i c a l  c o n t r a c t o r s .  The remaining 

13 s t a t e s  have no l i c e n s i n g  r e q u i r e m e n t s  o f  c o n t r a c t o r s  a t  t h e  s t a t e  l e v e l .  

a 
The O f f i c e  o f  t h e  Audi to r  Genera l  e x p r e s s e s  i t s  g r a t i t u d e  t o  t h e  R e g i s t r a r  o f  

C o n t r a c t o r s  and t h e  a d m i n i s t r a t i v e  s t a f f  f o r  t h e i r  c o o p e r a t i o n ,  a s s i s t a n c e  and 

c o n s i d e r a t i o n  d u r i n g  t h e  c o u r s e  o f  our  a u d i t .  



TABLE 1 

REVENUE, EXPENDITURES AND ACTIVITY LEVELS FOR THE 
REGISTRAR OF CONTRACTORS D U R I N G  FISCAL YEARS 

1974-75 THROUGH 1979-80 

Est imated  
FY 74-75 FY 75-76 FY 76-77 FY 77-78 FY 78-79" FY 79--80 

Revenues 

L i c e n s e  f e e s ,  s a l e s  and s e r v i c e  
Renewals 
I n t e r e s t  on c a s h  bond fund 
Misce l l aneous  

T o t a l  Revenues 

E x p e n d i t u r e s  
ul 

F u l l - t i m e  employees 

P e r s o n a l  s e r v i c e s  ( i n c l .  
employee r e l a t e d )  

P r o f e s s i o n a l  s e r v i c e s  
T r a v e l  
Other  o p e r a t i n g  expenses  
Equipment 

T o t a l  Expend i tu res  

A c t i v i t y  Measurements 

New l i c e n s e s  i s s u e d  1,787 1,958 1,887 2,082 2,127 2,800 
L i c e n s e s  renewed 10,277 10,528 10,880 11,470 11,800 12,694 
License  e x a m i n a t i o n s  3,337 3,544 3,411 3,94 1 3,929 4,007 
Complaints  r e c e i v e d  5,222 4,053 4,226 5,678 7,509 10,333 
Complaints  c l o s e d  6,078 4,453 4,177 4,504 5,936 8,266 
Unresolved c o m p l a i n t s  a t  y e a r s  end unknown 866 1,067 1,895 3,243 4,000 
T o t a l  h e a r i n g s  and r e h e a r i n g s  6 30 760 798 742 755 875 
C i t a t i o n s  and p r o t e s t s  i s s u e d  1,309 1,163 1,097 1,080 1,426 2,070 

* For  f i s c a l  y e a r  1978-79 t h e  agency changed from a 90/10 agency t o  d i r e c t  a p p r o p r i a t i o n  
** I n c l u d e d  i n  "License  Fees ,  S a l e s  and S e r v i c e "  t o t a l  



A COMPARISON OF STATE REGULATION OF CONTRACTORS AS OF SEPTEMBER 1979 

Smal l  Segment o f  
Most Types o f  t h e  C o n t r a c t i n g  

C o n t r a c t i n g  Requ i red  I n d u s t r y  Requ i red  No L i c e n s i n g  
S t a t e  t o  be Licensed* t o  be Licensed** Requirement 

Alabama 
Alaska 
A R I Z O N A  
Arkansas 
C a l i f o r n i a  
Colorado 
Connec t i cu t  
Delaware 
F l o r i d a  
Georg ia  
Hawaii 
Idaho  
I l l i n o i s  
I n d i a n a  
Iowa 
Kansas 
Kentucky 
L o u i s i a n a  
Maine 
Maryland 
Massachuse t t s  
Michigan 
Minnesota 
M i s s i s s i p p i  
M i s s o u r i  
Montana 
Nebraska 
Nevada 
New Hampshire 
New J e r s e y  
New Mexico 
New York 
North  C a r o l i n a  
North  Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsy lvan ia  
Rhode I s l a n d  
Sou th  C a r o l i n a  
Sou th  Dakota 
Tennessee  
Texas 
Utah 
Vermont 
V i r g i n i a  
Washington 
West V i r g i n i a  
Wisconsin 
Wyoming 
D i s t r i c t  o f  Columbia 

* See  Appendix I f o r  more d e t a i l e d  i n f o r m a t i o n .  
** S e e  Appendix I1 f o r  more d e t a i l e d  i n f o r m a t i o n .  



SUNSET FACTORS 

SUNSET FACTOR: THE OBJECTIVE AND 

PURPOSE I N  ESTABLISHING THE REGISTRAR 

OF CONTRACTORS AND THE REGULATION 

OF CONTRACTORS 

The R e g i s t r a r  of  Cont rac tors  was e s t a b l i s h e d  i n  1931 (ARS 32-1101 through ARS 

32-1168) wi th  no e x p l i c i t  l e g i s l a t i v e  s ta tement  of  o b j e c t i v e  o r  purpose. 

Various cou r t  c a se s  have s t a t e d  t h a t  t h e  purpose of  t h e  R e g i s t r a r  of 

Con t r ac to r s  i s  t o  p r o t e c t  t h e  pub l i c  a g a i n s t  unscrupulous and unqua l i f i ed  

persons purpor t ing  t o  have capac i ty ,  knowledge o r  q u a l i f i c a t i o n  of a 

con t r ac to r .  

The agency has  s t a t e d  i t s  o rgan iza t iona l  goa l s  and o b j e c t i v e s  t o  be: 

"1. To promote and main ta in  high q u a l i t y  cons t ruc t ion  throughout  t h e  

s t a t e .  

2. To provide r e d r e s s  f o r  i n d i v i d u a l  ca se s  of  substandard performance. " 

SUNSET FACTOR: THE DEGREE TO WHICH 

THE AGENCY HAS BEEN ABLE TO RESPOND 

TO THE NEEDS OF THE PUBLIC AND THE 

EFFICIENCY WITH WHICH I T  HAS OPERATED 

The R e g i s t r a r  has no t  f u l l y  responded t o  t h e  pub l i c  need i n  t h a t  t h e  l i c e n s i n g  

of  c o n t r a c t o r s  c u r r e n t l y  provides  t h e  pub l i c  wi th  l i t t l e  assurance  t h a t  

c o n t r a c t o r s  a r e  competent o r  scrupulous.  I n  a d d i t i o n ,  t h e  p re sen t  bonding 

system f o r  c o n t r a c t o r s  does no t  provide consumers wi th  s u f f i c i e n t  p ro t ec t i on .  

(page 33) Fu r the r ,  a  l e s s  t ime consuming and more e f f i c i e n t  method of  

r e so lv ing  consumer complaints needs t o  be developed. (page 43) 



SUNSET FACTOR: THE EXTENT TO WHICH 

THE AGENCY HAS OPERATED WITHIN THE 

PUBLIC INTEREST 

The a c t i v i t i e s  of  t h e  R e g i s t r a r  of  Con t r ac to r s  appear t o  be i n  t h e  pub l i c  

i n t e r e s t .  The R e g i s t r a r ' s  l i c e n s i n g  of  c o n t r a c t o r s  t o  ensure  minimum 

competency and t h e  process ing  o f  consumer complaints a r e  i n  t h e  publ ic  a 
i n t e r e s t .  

SUNSET FACTOR: THE EXTENT TO WHICH 

RULES AND REGULATIONS PROMULGATED BY 

THE AGENCY A R E  CONSISTENT WITH THE 

LEGISLATIVE MANDATE 

I n  accordance wi th  ARS 41-1002.01 t h e  Arizona Attorney General reviews a l l  a 
r u l e s  and r e g u l a t i o n s  proposed by t h e  R e g i s t r a r  of  Cont rac tors  a s  t o  form and 

t o  a s s u r e  t h a t  t h e  r u l e  i s  wi th in  t h e  power of  t h e  agency t o  adopt and wi th in  

t h e  l e g i s l a t i v e  s t anda rds  enacted t o  da t e .  

a 
Af te r  reviewing t h e  r u l e s  and r e g u l a t i o n s  p e r t a i n i n g  t o  c o n t r a c t o r s  t h a t  have 

been promulgated by t h e  R e g i s t r a r  o f  Con t r ac to r s ,  i t  appears  t h a t  t h e s e  r u l e s  

and r e g u l a t i o n s  a r e  c o n s i s t e n t  wi th  ARS 32-1101 through 32-1168. 

SUNSET FACTOR: THE EXTENT TO WHICH 

THE AGENCY HAS ENCOURAGED INPUT FROM 

THE PUBLIC BEFORE PROMULGATING ITS 

RULES AND REGULATIONS AND THE EXTENT 

TO W H I C H  I T  HAS INFORMED THE PUBLIC 

AS TO ITS ACTIONS AND THEIR EXPECTED 

IMPACT ON THE PUBLIC 

Pub l i c  hear ings  a r e  he ld  f o r  a l l  proposed r u l e s  and r e g u l a t i o n s  p r i o r  t o  t h e i r  

adopt ion.  Notices  of  hear ings  a r e  posted i n  t h e  R e g i s t r a r  of  Con t r ac to r ' s  

Of f i ce  and a r e  mailed t o  a l l  groups and i n d i v i d u a l s  who have reques ted  t o  be 

placed on a mai l ing  l is t .  The pub l i c  i s  i n v i t e d  t o  a t t e n d  a l l  r u l e  hear ings  and 

i s  given t h e  oppor tun i ty  t o  comment on a l l  proposed r u l e s  and r e g u l a t i o n s .  



The R e g i s t r a r  a l s o  prepares  a weekly b u l l e t i n  which con ta in s  such informat ion  

a s  pending l i c e n s e  a p p l i c a t i o n s ,  name changes,  suspensions and r evoca t ions .  

For  a smal l  f e e ,  t h e s e  b u l l e t i n s  a r e  s e n t  t o  i n d i v i d u a l s  o r  groups who have 

reques ted  copies .  

SUNSET FACTOR: THE EXTENT TO WHICH 

THE AGENCY HAS BEEN ABLE TO INVESTIGATE 

AND RESOLVE COMPLAINTS THAT ARE WITHIN 

ITS JURISDICTION 

During f i s c a l  year  1978-79 t h e  R e g i s t r a r  rece ived  over  7,500 complaints  f i l e d  

a g a i n s t  c o n t r a c t o r s  i n  Arizona. The methods used t o  r e s o l v e  t h e s e  complaints 

a r e  i n e f f e c t i v e  and i n e f f i c i e n t .  (page 43) 

The consumers, f o r  t h e  most p a r t ,  a r e  aware of  t h e  complaint s e c t i o n  of  t h e  

R e g i s t r a r  a s  i l l u s t r a t e d  by t h e  f a c t  t h a t  a survey of  persons who had f i l e d  

complaints wi th  t h e  R e g i s t r a r  revea led  t h a t  only 13.2 percent  r epo r t ed  any 

d i f f i c u l t y  i n  l e a r n i n g  where t o  f i l e  a complaint a g a i n s t  a c o n t r a c t o r .  

However, of those  persons who responded t o  t h e  survey ,  38.6 percent  f e l t  t h a t  

t h e  R e g i s t r a r  does no t  e f f e c t i v e l y  p r o t e c t  t h e  pub l i c  a g a i n s t  incompetent o r  

une th i ca l  con t r ac to r s .  

SUNSET FACTOR: THE EXTENT TO WHICH 

THE ATTORNEY GENERAL OR ANY OTHER 

APPLICABLE AGENCY OF STATE GOVERNMENT 

HAS THE AUTHORITY TO PROSECUTE UNDER 

THE ENABLING LEGISLATION 

Arizona Revised S t a t u t e s  32-1164 s t a t e s  t h a t  s t a t u t e  v i o l a t i o n s  a r e  Class 2 

misdemeanors. This  s e c t i o n ,  however, does no t  s p e c i f y  t h e  prosecut ing  agency 

f o r  such v i o l a t i o n s .  Per  ARS 32-1166 t h e  R e g i s t r a r  may, e i t h e r  through t h e  

Attorney General o r  through t h e  a p p l i c a b l e  county a t t o r n e y ,  appea l  t o  t h e  

Super ior  Court f o r  an i n j u n c t i o n  a g a i n s t  any i n d i v i d u a l  who v i o l a t e s  any 

provis ions  of  t h e  s t a t u t e s .  



SUNSET FACTOR: THE EXTENT TO WHICH 

AGENCIES HAVE ADDRESSED DEFICIENCIES 

I N  THEIR ENABLING STATUTES WHICH 

PREVENT THEM FROM FULFILLING THEIR 

STATUTORY MANDATE 

The R e g i s t r a r  o f  C o n t r a c t o r s  h a s  been a c t i v e  i n  s u b m i t t i n g  and s u p p o r t i n g  

l e g i s l a t i o n  t h a t  a d d r e s s e d  d e f i c i e n c i e s  i n  t h e  agency ' s  e n a b l i n g  s t a t u t e s .  • 

The R e g i s t r a r  sponsored  l e g i s l a t i o n  t h a t  became law (ARS 32-1124.01 and 32- 

1152.01) i n  1977 t h a t  i n c l u d e d  a l t e r n a t i v e s  t o  t h e  c a s h  d e p o s i t  such  a s  

c e r t i f i c a t e s  o f  d e p o s i t  and t h e  p r o v i s i o n  f o r  h e a r i n g s  on p r o t e s t e d  l i c e n s e s .  

The R e g i s t r a r  sponsored  l e g i s l a t i o n  t h a t  became law (ARS 32-1125.01 and 32- 

1166) i n  1979 t h a t  i n c l u d e d  a n  i n a c t i v e  s t a t u s  f o r  l i c e n s e e s  and up t o  $1,000 

i n  c i v i l  p e n a l t i e s  f o r  u n l i c e n s e d  c o n t r a c t o r s .  

SUNSET FACTOR: THE EXTENT TO WHICH 

CHANGES ARE NECESSARY I N  THE LAWS OF 

THE AGENCY TO ADEQUATELY COMPLY WITH 

THE FACTORS LISTED I N  THIS SUBSECTION 

Adoption o f  t h e  recommended changes c o n t a i n e d  i n  t h i s  r e p o r t  would r e q u i r e  t h e  

f o l l o w i n g  s t a t u t e  m o d i f i c a t i o n s :  

1. ARS 32-1122 B.3 shou ld  be d e l e t e d  from t h e  s t a t u t e s .  T h i s  s e c t i o n  

r e q u i r e s  t h e  a p p l i c a n t  t o  submi t  a  f i n a n c i a l  s t a t e m e n t  t o  t h e  

R e g i s t r a r  when a p p l y i n g  f o r  a c o n t r a c t i n g  l i c e n s e .  (page 23) 

2. ARS 32-1122 D.2 s h o u l d  be d e l e t e d  from t h e  s t a t u t e s .  T h i s  s e c t i o n  

r e q u i r e s  t h e  a p p l i c a n t  t o  submi t  two l e t t e r s  o f  recommendation when 

a p p l y i n g  f o r  a  c o n t r a c t i n g  l i c e n s e .  (page 23) 

3. ARS 32-1122 A.3 shou ld  be d e l e t e d  from t h e  s t a t u t e s .  T h i s  s e c t i o n  

r e q u i r e s  t h e  R e g i s t r a r  t o  e s t a b l i s h  w r i t t e n  examina t ions  f o r  each 

c l a s s  o f  c o n t r a c t i n g .  (page 32) 

4 .  ARS 32-1 122 F.2 s h o u l d  be modi f i ed  t o  d e l e t e  t h e  r e f e r e n c e  t o  t h e  

examina t ion  t e s t i n g  t h e  a p p l i c a n t ' s  q u a l i f i c a t i o n  i n  t h e  p a r t i c u l a r  

t r a d e .  (page  32) 



5. ARS 32-1122 B.4 should be modified t o  d e l e t e  t h e  r e f e r ence  t o  t h e  

bond r equ i r ed  o f  c o n t r a c t o r s .  (page 42) 

6. ARS 32-1152 should be d e l e t e d  from t h e  s t a t u t e s .  Th i s  s e c t i o n  

p e r t a i n s  t o  t h e  bonding requirements .  (page 42) 

7. ARS 32-1152.01 should be d e l e t e d  from t h e  s t a t u t e s .  This  s e c t i o n  

p e r t a i n s  t o  a l t e r n a t i v e s  t o  t h e  cash depos i t  form of  bond compliance. 

(page 42) 



FINDING I 

THE REGISTRAR OF CONTRACTORS1 METHOD OF SCREENING APPLICANTS PRIOR TO LICENSING 

I S  INEFFECTIVE. 

The R e g i s t r a r  o f  C o n t r a c t o r s 1  l i c e n s e  a p p l i c a t i o n  form and o t h e r  p r e l i c e n s i n g  

i n f o r m a t i o n  r e q u i r e m e n t s  have t h e  e f f e c t  o f  p r o v i d i n g  t h e  R e g i s t r a r  w i t h  

i n f o r m a t i o n  t h a t  is  n o t  used and mere ly  s e r v e s  t o  f r u s t r a t e  a p p l i c a n t s  i n  t h e i r  

a t t e m p t  t o  be  l i c e n s e d .  A s  a r e s u l t ,  t h e  mass of i n f o r m a t i o n  r e q u e s t e d  o f  

a p p l i c a n t s  p r o v i d e s  a n  i n e f f e c t i v e  and i n e f f i c i e n t  method o f  s c r e e n i n g  

p r o s p e c t i v e  c o n t r a c t o r s .  ~ p e c i f i c a l l y ,  o u r  r ev iew r e v e a l e d  t h a t :  

1. The R e g i s t r a r ' s  l i c e n s e  a p p l i c a t i o n  form i s  u n n e c e s s a r i l y  cumbersome 

and s h o u l d  be s h o r t e n e d  and s i m p l i f i e d .  

2. F i n a n c i a l  s t a t e m e n t s  which a r e  p r e p a r e d  by a p p l i c a n t s  and s u b m i t t e d  

t o  t h e  R e g i s t r a r  p r i o r  t o  l i c e n s u r e  a r e  i n a d e q u a t e ,  o f t e n  

i n a c c u r a t e ,  o f  l i t t l e  v a l u e  i n  p r e d i c t i n g  a n  a p p l i c a n t ' s  s u c c e s s  and 

have never  been used by t h e  R e g i s t r a r .  

3 L e t t e r s  o f  recommendation f o r  p r o s p e c t i v e  l i c e n s e e s  r e c e i v e  o n l y  a 

c u r s o r y  rev iew by t h e  R e g i s t r a r  and a p p e a r  t o  s e r v e  no u s e f u l  

purpose .  

4. The R e g i s t r a r ' s  c u r r e n t  method of e v a l u a t i n g  and v e r i f y i n g  a l i c e n s e  

a p p l i c a n t ' s  p a s t  e x p e r i e n c e  i s  i n e f f e c t i v e  a s  a  means o f  d e t e r m i n i n g  

t h e  competency o f  p r o s p e c t i v e  c o n t r a c t o r s .  



The G r e a t e s t  Challenge Encountered 

By An Applicant  For Licensure A s  A 

Cont rac tor  I n  The Licens ing  Process  

Is The Success fu l  Completion O f  The 

R e g i s t r a r ' s  License Applicat ion Form 

The first s t e p  t o  ob t a in ing  a  c o n t r a c t o r ' s  l i c e n s e  i n  Arizona i s  t h e  completion 

and submission of  a  l i c e n s e  a p p l i c a t i o n  form which c o n s i s t s o f  19 pages of 

i n s t r u c t i o n s  and forms. The completed a p p l i c a t i o n  con ta in s  a t  l e a s t  two 

l e t t e r s  of  recommendation, a  f i n a n c i a l  s t a t emen t ,  experience v e r i f i c a t i o n  a 
forms, s i gned  i n s t r u c t i o n  s h e e t  f o r  examination, bonding informat ion  from 

s u r e t y  ( i f  a p p l i c a b l e ) ,  s igned  "contemplated volume of  workn form, s igned and 

no ta r i zed  s ta tement  of  t r u t h f u l n e s s  of  a p p l i c a t i o n ,  experience background 

form, gene ra l  information on a p p l i c a n t ,  background ques t i ons ,  and a  s igned a 
d e c l a r a t i o n  of  c l a s s i f i c a t i o n  des i r ed .  The a p p l i c a t i o n  packet con ta in s  s i x  

pages of  i n s t r u c t i o n s .  

Due t o  t h e  s i z e  of  t h e  a p p l i c a t i o n  form and t h e  d i v e r s e  in format iona l  requi re -  
(I 

ments, on ly  1/3 of  t h e  l i c e n s e  a p p l i c a n t s  c o r r e c t l y  complete t h e  a p p l i c a t i o n  

form t h e  f i rst  time. 

An a n a l y s i s  by t h e  Of f i ce  o f  t h e  Auditor General of  completed a p p l i c a t i o n  forms a 
rece ived  by mail* du r ing  t h e  first q u a r t e r  of  f i s c a l  year  1978-79 revea led  t h a t  

of  t h e  228 a p p l i c a t i o n s  submit ted f o r  t h e  first t ime,  151 o r  66.2 percent  were 

r e j e c t e d  because t hey  were incomplete o r  f i l l e d  o u t  i n c o r r e c t l y .  This  i s  

p a r t i c u l a r l y  no t ab l e  i n  view o f  t h e  f a c t  t h a t  t h i s  first time succes s  r a t e  of  
4 

33.8 percent  i s  s i g n i f i c a n t l y  lower than t h e  first time pas s ing  r a t e s  on t h e  

t r a d e  and Cons t ruc t ion  Business Management examinations (64.7 percent  and 89.4 

percent  r e s p e c t i v e l y ) ,  which a r e  adminis te red  by t h e  R e g i s t r a r .  (page 31) 

Thus i t  appears  t h a t  t h e  succes s fu l  completion o f  t h e  R e g i s t r a r ' s  l i c e n s e  

a p p l i c a t i o n  form is t h e  g r e a t e s t  cha l lenge  faced by prospec t ive  l i c e n s e e s .  

The e x t e n t  t o  which t h e  f r u s t r a t i o n  encountered by l i c e n s e  a p p l i c a n t s  i n  

a t tempt ing  t o  complete l i c e n s e  a p p l i c a t i o n s  r e s u l t s  i n  t h e i r  abandoning t h e  

i d e a  of  being l i c e n s e d  wi th  r e s u l t a n t  increased  unl icensed  a c t i v i t y  cannot be 

determined. 

* Information on a p p l i c a t i o n  r e j e c t i o n  i s  maintained only on t h o s e  mailed 
i n t o  t h e  agency. 



A review of t h e  c u r r e n t  19 page a p p l i c a t i o n  form and i n s t r u c t i o n  s h e e t s  

revea led  t h a t  i f  implemented, t h e  recommendations on pages 23, 32 and 42 would 

reduce t h e  cu r r en t  19 page a p p l i c a t i o n  form t o  f i v e  o r  s i x  pages. 

F inanc i a l  Statements  Submitted By Appl ican ts  

To The R e g i s t r a r  A s  P a r t  Of The Appl ica t ion  

Process  Are Not Evaluated By The R e g i s t r a r  

Nor Do They Provide An E f f e c t i v e  Means O f  

Determining The Appl ican t ' s  Fu ture  Success  

O r  F a i l u r e  I n  The Cont rac t ing  Business  

Arizona Revised S t a t u t e s  (ARS) Sec t ion  32-1122 r e q u i r e s  a l l  a p p l i c a n t s  t o  

submit f i n a n c i a l  s t a t emen t s  when apply ing  f o r  a  c o n t r a c t o r ' s  l i c e n s e .  However, 

t h e  R e g i s t r a r  does no t  eva lua t e  t h e  f i n a n c i a l  s t a t emen t s  f o r  p r o p r i e t y ,  

mathematical c o r r e c t n e s s ,  o r  a g a i n s t  any f i n a n c i a l  s t anda rds .  Add i t i ona l ly ,  

t h e r e  i s  no i n d i c a t i o n  t h a t  t h e  f i n a n c i a l  in format ion  submit ted provides  any 

i n d i c a t i o n  o f  an a p p l i c a n t ' s  f u t u r e  succes s  o r  f a i l u r e  a s  a  c o n t r a c t o r .  

Eva lua t ion  Of Statements  

The R e g i s t r a r ' s  eva lua t ion  o f  t h e  f i n a n c i a l  s t a t emen t s  submit ted by l i c e n s e  

a p p l i c a n t s  i s  l i m i t e d  t o  v e r i f y i n g  t h a t  t h e  name of  t h e  bank o r  f i n a n c i a l  

i n s t i t u t i o n  i s  shown, t h e  s ta tement  is  da ted ,  and t h e  s i g n a t u r e  and t i t l e  o f  

t h e  i nd iv idua l  a t t e s t i n g  t o  t h e  v a l i d i t y  o f  t h e  s ta tement  is  on t h e  form. 

An a n a l y s i s  by t h e  Of f i ce  of  t h e  Auditor  General of  120 f i n a n c i a l  s t a t emen t s  

t h a t  were submit ted by c o n t r a c t o r s  whose l i c e n s e s  were revoked i n  f i s c a l  year  

1977-78, revea led  t h a t  38 o r  31.7 percent  contained f l a g r a n t  e r r o r s .  For 

example : 



1. Over 75 p e r c e n t  o f  one a p p l i c a n t ' s  n e t  worth ,  as shown on t h e  ba lance  

s h e e t  submi t t ed  w i t h  t h e  a p p l i c a t i o n ,  was a t t r i b u t a b l e  t o  a non- 

e x i s t e n t  a s s e t .  

2. S o l e  p r o p r i e t o r s h i p  a p p l i c a n t s  a r e  r e q u i r e d  t o  i n c l u d e  a l l  a s s e t s  

and l i a b i l i t i e s  bo th  b u s i n e s s  and p e r s o n a l  when p r e p a r i n g  f i n a n c i a l  

s t a t e m e n t s .  A s o l e  p r o p r i e t o r s h i p  a p p l i c a n t ' s  o n l y  e n t r y  on t h e  

s t a t e m e n t  s u b m i t t e d  t o  t h e  R e g i s t r a r  was $1,000 i n  cash .  No o t h e r  

a s s e t s ,  no l i a b i l i t i e s  and no n e t  worth were shown. 

3. An a p p l i c a n t  r e p o r t e d  assets t o t a l l i n g  $1,025,000 and no 

l i a b i l i t i e s .  The a p p l i c a n t ' s  l i c e n s e  was revoked by t h e  R e g i s t r a r  

t e n  months a f t e r  t h e  d a t e  on  t h e  f i n a n c i a l  s t a t e m e n t  and two 

compla in t s  a g a i n s t  t h e  c o n t r a c t o r  were l e f t  unreso lved ,  one o f  which 

was f o r  f a i l u r e  t o  pay $561.10. 

4. P e r s o n a l  a s s e t s  o f  $7,000 accounted f o r  t h e  t o t a l  a s s e t s  l i s t e d  by an  

a p p l i c a n t .  L i a b i l i t i e s  t o t a l e d  $26,930 and n e t  worth  was n o t  shown. 

Thus, from t h e  i n f o r m a t i o n  g i v e n ,  t h e  a p p l i c a n t ' s  n e t  worth  was a  

minus $19,930. 

5. The f i n a n c i a l  s t a t e m e n t  s u b m i t t e d  by a n  a p p l i c a n t  l i s t e d  t o t a l  

a s s e t s  o f  $8,496 and t o t a l  l i a b i l i t i e s  o f  $21,736, i n d i c a t i n g  a  n e t  

worth o f  minus $13,240. The a p p l i c a n t  however, r e p o r t e d  h i s  n e t  

worth  as $8,496,  t h e  a s s e t  t o t a l  on ly .  T h i s  s t a t e m e n t ,  l i k e  t h e  

o t h e r s ,  was n o t  q u e s t i o n e d  by t h e  R e g i s t r a r ' s  s taf f .  

According t o  R e g i s t r a r  p e r s o n n e l ,  s i n c e  no c r i t e r i a  have been e s t a b l i s h e d  by 

which t o  e v a l u a t e  f i n a n c i a l  s t a t e m e n t s ,  l i c e n s e s  a r e  never  r e j e c t e d  because  o f  

t h e  f i n a n c i a l  i n f o r m a t i o n  shown. The R e g i s t r a r ' s  s taff  a l s o  contend t h a t  t h e  

p roper  e v a l u a t i o n  o f  f i n a n c i a l  s t a t e m e n t s  r e q u i r e s  a s k i l l  n o t  possessed a 
by t h e  c u r r e n t  s t a f f .  



Statements  Are Not Adequate 

P r e d i c t o r s  Of Success  

It appears  t h a t  even if t h e  R e g i s t r a r  had c l o s e l y  examined t h e  f i n a n c i a l  

in format ion  submit ted by those  c o n t r a c t o r s  whose l i c e n s e s  were revoked du r ing  

f i s c a l  year  1977-78, t h e  v a s t  ma jo r i t y  would have been i s s u e d  l i c e n s e s  anyway. 

A review of  t h e  balance s h e e t s  submit ted by t h e s e  l i c e n s e e s  revea led  t h a t  t h e i r  

average n e t  worth was high enough t o  meet any reasonable  c r i t e r i a .  For 

example, t h e  average n e t  worth o f  t h e  c o n t r a c t o r s  whose l i c e n s e s  were revoked 

were: 

General Engineering ( A  & A s u b c l a s s e s )  $ 57,155.80 

General Bui lding ( B  & B-2's) 103,455.26 

S p e c i a l t y  (C ' s )  27,810.36 

However, by t h e  time t h e s e  c o n t r a c t o r s '  l i c e n s e s  were revoked i n  f i s c a l  year  

1977-78, t h e  balance s h e e t s  t h a t  were submit ted wi th  t h e  o r i g i n a l  a p p l i c a t i o n s  

were ou t  dated and no longer  u se fu l .  For example, t h e  average age o f  t h e  

balance s h e e t s  f o r  t h e s e  c o n t r a c t o r s  was s l i g h t l y  over  4 1 /2  yea r s  a t  t h e  time 

of  l i c e n s e  revoca t ion .  

It appears  t h a t  i n  o rde r  t o  proper ly  e v a l u a t e  prospec t ive  and c u r r e n t  

c o n t r a c t o r s  wi th  r ega rd  t o  f i n a n c i a l  cond i t i on  c o n t r a c t o r s  would have t o  submit 

" c e r t i f i e d "  f i n a n c i a l  s ta tements* on an annual b a s i s .  Such a  procedure seems 

imprac t i ca l  i n  t h a t  i t  would p l ace  a  f i n a n c i a l  burden on c o n t r a c t o r s ,  

p a r t i c u l a r l y  smal l  c o n t r a c t o r s  and would c r e a t e  an enormous workload problem 

f o r  t h e  R e g i s t r a r  o f  Cont rac tors  cons ide r ing  t h a t  t h e r e  a r e  approximately 

12,000 l i c e n s e d  con t r ac to r s .  I n  our  op in ion  t h e  submission o f  f i n a n c i a l  

s t a t emen t s  by prospec t ive  l i c e n s e e s  should be d i scont inued  a s  a  p r e r e q u i s i t e  t o  

l i c e n s u r e .  It is  i n e f f e c t i v e  a s  c u r r e n t l y  adminis te red  and it i s  i m p r a c t i c a l  

t o  adminis te r  e f f e c t i v e l y .  

* C e r t i f i e d  f i n a n c i a l  s ta tements  a r e  s t a t emen t s  con ta in ing  an op in ion  by a  
C e r t i f i e d  P u b l i c  Accountant o r  P u b l i c  Accountant.  



L e t t e r s  of Recommendation, Which 

Are Required Of A l l  License Applicants ,  

Are I n e f f e c t i v e  A s  A Means of  Eva lua t inq  

An Appl ican t ' s  Charac te r  And The i r  Only 

Discernable  Impact Is To Inc rease  The 

License Appl ica t ion  Rejec t ion  Rate  

Arizona Revised S t a t u t e s  Sec t ion  32-1122 r e q u i r e s  t h a t  each app l i can t :  

". . .submit l e t t e r s  from two r e p u t a b l e  c i t i z e n s  of  t h e  
county i n  which he r e s i d e s ,  who a r e  no t  members of h i s  
immediate fami ly ,  t h a t  he i s  of  good c h a r a c t e r  and 
r e p u t a t i o n  and with a recommendation t h a t  t h e  l i c e n s e  be 
granted."  

To comply wi th  t h e  s t a t u t e ,  t h e  R e g i s t r a r  has inc luded  t h e  fol lowing 

requirements  under paragraph t h r e e  of  t h e  n i n s t r u c t i o n  f o r  f i l i n g  a p p l i c a t i o n v  

shee t :  

"3. TWO LETTERS OF RECOMMENDATION - These l e t t e r s  a r e  
Charac te r  Recommendations, no t  proof of  experience.  
Each l e t t e r  must be addressed t o  t h e  REGISTRAR OF 
CONTRACTORS, 1818 WEST ADAMS, PHOENIX, AZ. 85007 and 
INCLUDED with t h e  a p p l i c a t i o n  f o r  c o n t r a c t o r 1  s 
l i c e n s e .  L e t t e r s  must bear  d a t e  w r i t t e n  w i th in  t h e  
l a s t  90 days and show address  o f  writer, i f  no t  on a 
l e t t e r h e a d .  

L e t t e r s  of  recommendation must be from repu tab l e  
c i t i z e n s  o f  t h e  county i n  which he o r  s h e  r e s i d e s ,  and 
who a r e  no t  members of  h i s  o r  he r  immediate family.  
The w r i t e r  of each l e t t e r  must recommend t h e  PERSON 
and, based on h i s  o r  her  c h a r a c t e r  and s t a t u s  i n  t h e  
community, a l s o  recommend t h a t  Person f o r  t h e  
c l a s s i f i c a t i o n  number and t i t l e  o f  l i c e n s e  f o r  which 
he o r  s h e  is  applying.  Ind iv idua l  Owner - and 
q u a l i f y i n g  employee, i f  any, each r e q u i r e  two 
cha rac t e r  l e t t e r s .  

I f  t h e  APPLICANT is a co rpo ra t i on ,  p a r t n e r s h i p  o r  
j o i n t  ven ture ,  t h e r e  must be TWO LETTERS OF 
RECOMMENDATION wi th  EACH APPLICATION cover ing  EACH of  
t h e  following: t h e  PRESIDENT o f  a corpora t ion ;  each 
INDIVIDUAL PARTNER of  a pa r tne r sh ip ;  and t h e  
QUALIFYING PARTY on 'any a p p l i c a t i o n  where t h e  
q u a l i f y i n g  pa r ty  i s  not t h e  P re s iden t  of a 
co rpo ra t i on  o r  a p a r t n e r  of  a p a r t n e r s h i p  o r  owner of 
a s o l e  p rop r i e to r sh ip . "  



The l e t t e r s  of  recommendation rece ived  by t h e  R e g i s t r a r  of  Cont rac tors  wi th  

a p p l i c a t i o n s  a r e  checked t o  determine: 

1. That they  a r e  addressed t o  R e g i s t r a r  of  Con t r ac to r s ,  

2. The d a t e  of  l e t t e r ,  

3. The address  of  w r i t e r ,  

4. I f  t h e  a p p l i c a n t  i s  recommended, and 

5. I f  t h e  app l i can t  is  recommended f o r  a  s p e c i f i c  l i c e n s e  

c l a s s i f i c a t i o n  number and t i t l e .  

However, l e t t e r s  of recommendation a r e  no t  checked t o  determine i f  t h e  

i n d i v i d u a l  recommending t h e  a p p l i c a n t  does i n  f a c t  e x i s t  o r  t h a t  any of t h e  

information contained i n  l e t t e r s  of recommendation i s  accu ra t e .  The l i m i t e d  

review t h a t  is performed f o r  l e t t e r s  of  recommendation i s  f o r  form not  

substance.  Thus, t hose  l e t t e r s  of  recommendation t h a t  a r e  r e j e c t e d  a r e  no t  

r e j e c t e d  f o r  s u b s t a n t i v e  reasons  such a s  a  f i c t i t i o u s  r e f e r ence  but  f o r  minor 

reasons  such a s  t h e  l e t t e r  no t  be ing  da ted .  I n  our op in ion ,  t h e s e  

r e j e c t i o n s  unneces sa r i l y  add t o  t h e  a l r eady  h igh  l i c e n s e  a p p l i c a t i o n  r e j e c t i o n  

r a t e .  I n  a d d i t i o n ,  even i f  t h e  R e g i s t r a r  v e r i f i e d  in format ion  i n  l e t t e r s  of  

recommendation, i t  i s  ques t ionab le  whether two r e f e r e n c e s  from f r i e n d s  provide 

an adequate p r o f i l e  o f  an a p p l i c a n t ' s  c h a r a c t e r .  According t o  R e g i s t r a r  of  

Cont rac tor  personnel ,  t h e  requirement f o r  l e t t e r s  of recommendation a r e  of  no 

value i n  t h e  l i c e n s i n g  process .  It should be noted t h a t  on ly  two o t h e r  s t a t e s  

(Hawaii and Nevada) r e q u i r e  t h i s  type of gene ra l  l e t t e r  of  recommendation.* 

* See Appendix I & I1 f o r  a  summary o f  requirements  by t h e  var ious  s t a t e s .  



The Method Used By The R e g i s t r a r  O f  

Cont rac tors  To Evalua te  And Ver i fy  An 

Appl ican t ' s  P r i o r  Technical  Experience 

Is I n e f f e c t i v e  A s  A Means O f  Determining 

The Competency O f  P rospec t ive  Cont rac tors  

A s  a  p a r t  of t h e  a p p l i c a t i o n  process  f o r  a  c o n t r a c t o r ' s  l i c e n s e ,  t h e  app l i can t  

must complete an experience record  d e t a i l i n g  h i s  o r  her  experience wi th in  t h e  0 
scope o f  t h e  type  o f  c o n t r a c t o r  l i c e n s e  being sought .  Genera l ly ,  four  years  of 

I 

experience dur ing  t h e  p a s t  t e n  yea r s  is  r equ i r ed  of  an app l i can t .  .In a d d i t i o n  

t o  t h e  experience r eco rd ,  t h e  app l i can t  i s  r equ i r ed  t o  f u r n i s h  forms v e r i f y i n g  

t h e  exper ience  shown on t h e  experience record .  These experience v e r i f i c a t i o n  

forms must be a t t e s t e d  t o  by t h i r d  p a r t i e s  such a s  former employees, customers,  

and c o n t r a c t o r s ,  da ted  wi th in  90 days of  a p p l i c a t i o n ,  and a r e  no t  t r a n s f e r a b l e  

t o  any o t h e r  l i c e n s e  a p p l i c a t i o n .  

The R e g i s t r a r  occas iona l ly  checks t h e  in format ion  on t h e  experience 

v e r i f i c a t i o n  form by a t tempt ing  t o  con tac t  t h e  t h i r d  p a r t y  a t t e s t i n g  t o  t h e  

experience.  However, i f  t h e  t h i r d  p a r t y  cannot be contac ted  o r  does not  

respond t o  t h e  R e g i s t r a r  no f u r t h e r  a c t i o n  is  taken.  a 

Our review of  t h e  R e g i s t r a r  s method o f  v e r i f y i n g  an a p p l i c a n t  ' s experience 

r evea l ed  t h a t :  a )  t h e  experience r eco rd  form does not  provide s u f f i c i e n t  

in format ion  t o  eva lua t e  t h e  a p p l i c a n t ' s  exper ience ,  b )  many of t h e  t h i r d  (I 
p a r t i e s  a t t e s t i n g  t o  t h e  a p p l i c a n t ' s  experience have a  vested i n t e r e s t  i n  t h e  

a p p l i c a n t  being l i c e n s e d ,  and c )  t h e  R e g i s t r a r  i s  unnecessar i ly  r e q u i r i n g  

persons t o  complete d u p l i c a t i v e  forms when t h e r e  is  a  change i n  a  person 's  

l i c e n s e  s t a t u s .  a 



I n a d e q u a t e  Exper ience  Records 

The e x p e r i e n c e  r e c o r d  c u r r e n t l y  i n  u s e  by t h e  R e g i s t r a r  does n o t  d i s t i n g u i s h  

between p a r t - t i m e  work and f u l l - t i m e  o r  between c o n s t a n t  employment and 

s p o r a d i c  work d u r i n g  t h e  d a t e s  shown on t h e  r e c o r d .  A s  a r e s u l t ,  p a r t - t i m e  o r  

s p o r a d i c  employment can be and i s  counted as f u l l - t i m e  o r  con t inuous  employment 

f o r  purposes  o f  meet ing t h e  minimum e x p e r i e n c e  r e q u i r e m e n t s .  The f o l l o w i n g  

c a s e  i l l u s t r a t e s  how t h i s  may occur .  

I n  1977, a f o r m e r l y  l i c e n s e d  c o n t r a c t o r  a p p l i e d  f o r  a new l i c e n s e .  H i s  

p r e v i o u s  l i c e n s e  had been revoked by t h e  R e g i s t r a r  i n  1973. The e x p e r i e n c e  

r e c o r d  s u b m i t t e d  w i t h  t h e  a p p l i c a t i o n  spanned t e n  y e a r s ,  however, i t  was 

d i f f i c u l t  t o  de te rmine  how much t i m e  was a c t u a l l y  devoted t o  t h e  j o b s  l i s t e d .  

For  example, s e v e r a l  o f  t h e  l i s t e d  j o b s  o v e r l a p p e d  and some minor jobs  spanned 

l o n g  p e r i o d s  of t ime.  One remodel ing job  covered  f i v e  y e a r s  w h i l e  a n o t h e r  j o b ,  

i n v o l v i n g  t h e  c o n s t r u c t i o n  of a house and s h e d ,  a l s o  covered t h e  same f i v e  

y e a r s .  According t o  R e g i s t r a r  p e r s o n n e l ,  i t  was n o t  p o s s i b l e  t o  de te rmine  i f  

t h e  a p p l i c a n t  had met t h e  four-year  e x p e r i e n c e  requ i rement  based upon t h e  

i n f o r m a t i o n  s u b m i t t e d  on t h e  e x p e r i e n c e  r e c o r d .  

It s h o u l d  be n o t e d  t h a t  a more d e t a i l e d  e x p e r i e n c e  r e c o r d  form i s  c u r r e n t l y  

b e i n g  used by t h e  Utah Department o f  C o n t r a c t o r s . "  I n  a d d i t i o n  t o  r e q u i r i n g  

t h e  name and a d d r e s s  o f  former  employers o r  cus tomers  and t h e  t y p e  o f  work 

done, t h e  Utah e x p e r i e n c e  r e c o r d  form r e q u i r e s  t h e  a p p l i c a n t  t o  i n d i c a t e  a )  t h e  

l e v e l  o f  r e s p o n s i b i l i t y  a t  which t h e  a p p l i c a n t  worked, b )  whether  t h e  work was 

s t e a d y  and c o n t i n u o u s ,  and c )  t h e  a c t u a l  amount of t ime  worked d u r i n g  t h e  

p e r i o d  i n d i c a t e d .  I n  o u r  o p i n i o n  such  a form would be a n  improvement over  t h e  

form c u r r e n t l y  b e i n g  used by t h e  R e g i s t r a r  and would a v o i d  s i t u a t i o n s  s u c h  as 

t h e  one shown above. 

* See  Appendix I11 f o r  a copy o f  t h e  Utah e x p e r i e n c e  r e c o r d .  



Biased  V e r i f i c a t i o n s  

An a n a l y s i s  o f  88 randomly s e l e c t e d  e x p e r i e n c e  v e r i f i c a t i o n  forms by t h e  O f f i c e  

o f  t h e  Audi to r  Genera l  r e v e a l e d  t h a t  35 p e r c e n t  o f  t h e  e x p e r i e n c e  v e r i f i c a t i o n s  

were a t t e s t e d  t o  by t h i r d  p a r t i e s  t h a t  had a v e s t e d  i n t e r e s t  i n  t h e  a p p l i c a n t  

b e i n g  l i c e n s e d .  These v e s t e d  i n t e r e s t  t h i r d  p a r t i e s  i n c l u d e d  employees,  

s u p p l i e r s ,  s u b c o n t r a c t o r s  and i n s u r a n c e  a g e n t s  o f  t h e  a p p l i c a n t s .  

For  example, one  a p p l i c a n t  s u b m i t t e d  t h r e e  e x p e r i e n c e  v e r i f i c a t i o n  forms t h a t  

were a c c e p t e d  by t h e  Registrar as s u f f i c i e n t  s u p p o r t  f o r  t h e  f o u r  y e a r  minimum 

e x p e r i e n c e  requ i rement .  The first v e r i f i c a t i o n  a t t e s t e d  t o  " . . . c a r p e n t r y ,  

r emode l ing ,  and r e p a i r  work. .,.off and on d u r i n g  t h e  y e a r  1976." T h i s  

a t t e s t a t i o n  was s i g n e d  by a n  occupant  o f  t h e  house  where t h e  work t o o k  p l a c e .  

The second a t t e s t a t i o n  was worded e x a c t l y  t h e  same as t h e  first and was s i g n e d  

by t h e  owner o f  t h e  same house.  The t h i r d  a t t e s t a t i o n  was s u b m i t t e d  by t h e  

a p p l i c a n t ' s  f a t h e r  and was a g e n e r a l  r e f e r e n c e  t o  h i s  s o n ' s  c o n s t r u c t i o n  

a b i l i t y .  

Based on t h i s  i n f o r m a t i o n ,  t h e  R e g i s t r a r  i s s u e d  t h e  a p p l i c a n t  a  l i c e n s e  i n  

1977. It shou ld  be n o t e d  t h a t  t h e  above c o n t r a c t o r  i s  now s c h e d u l e d  f o r  two 

d i s c i p l i n a r y  h e a r i n g s  because  he h a s  been charged  w i t h  abandonment o f  c o n t r a c t ,  

f a i l u r e  t o  complete  a c o n t r a c t  and poor workmanship. 

The Utah Department o f  C o n t r a c t o r s  u s e s  a  p rocedure  which e l i m i n a t e s  t o  a  l a r g e  

e x t e n t  t h e  problem o f  r e c e i v i n g  e x p e r i e n c e  v e r i f i c a t i o n s  from b i a s e d  

i n d i v i d u a l s .  The Utah Department o f  C o n t r a c t o r s  r e q u i r e s  a p p l i c a n t s  t o  submit  

f i v e  stamped enve lopes  a d d r e s s e d  t o  t h e  t h i r d  p a r t i e s  a t t e s t i n g  t o  t h e  

a p p l i c a n t ' s  e x p e r i e n c e  r e c o r d .  The Department t h e n  c o n t a c t s  t h e s e  t h i r d  

p a r t i e s  d i r e c t l y  and conf i rms  t h e  e x p e r i e n c e  a t t e s t a t i o n .  I n  o u r  o p i n i o n ,  t h e  

R e g i s t r a r  s h o u l d  adop t  a  s i m i l a r  p rocedure  i n  Arizona.  



Completing A d d i t i o n a l  Forms 

C u r r e n t l y ,  when a q u a l i f y i n g  p a r t y *  e l e c t s  t o  o b t a i n  a  s e p a r a t e  l i c e n s e  o r  when 

a  l i c e n s e e  changes i t s  b u s i n e s s  s t r u c t u r e  from a s o l e  p r o p r i e t o r s h i p  t o  a 

c o r p o r a t i o n ,  t h e  R e g i s t r a r  r e q u i r e s  t h e s e  pe r sons  t o  submi t  new e x p e r i e n c e  

v e r i f i c a t i o n  forms.  However, t h e  s a n e  i n f o r m a t i o n  may a l r e a d y  be on f i l e  a t  

t h e  R e g i s t r a r ' s  on Proof  o f  Exper ience  i n f o r m a t i o n  s h e e t s  p r e v i o u s l y  submi t t ed .  

According t o  t h e  R e g i s t r a r ,  l1Since t h e y  ( t h e  Proof  o f  Exper ience  i n f o r m a t i o n  

s h e e t s )  a r e  c e r t i f i e d  t o  be  t r u e  under  p e n a l t y  o f  p e r j u r y  t h e y  a r e  n o t  

t r a n s f e r a b l e  t o  o t h e r  a p p l i c a t i o n s . l l  

An o p i n i o n  from t h e  Arizona L e g i s l a t i v e  Counc i l  on t h i s  s u b j e c t  s t a t e d  i n  

p a r t :  ** 
"However, w e  f a i l  t o  s e e  a r e a s o n  why a v e r i f i c a t i o n  o f  an  
i n d i v i d u a l ' s  e x p e r i e n c e  cannot  be used i n  a subsequen t  
a p p l i c a t i o n  f o r  t h e  sarne c l a s s i f i c a t i o n .  The requ i rement  
i n  s e c t i o n  32-1122, s u b s e c t i o n  F,  pa ragraph  1 ,  Ar izona 
Revised S t a t u t e s  o f  f o u r  y e a r s 1  p r a c t i c a l  o r  management 
t r a d e  e x p e r i e n c e  f o r  t h a t  c l a s s i f i c a t i o n  would a l r e a d y  
have been c e r t i f i e d  as t r u e  i n  t h e  p r e v i o u s  v e r i f i c a t i o n  
form. l1 (Emphasis added)  

It a p p e a r s  t h a t  an  unnecessar-y burden f o r  l i c e n s e e s  would be e l i m i n a t e d  i f  t h e  

R e g i s t r a r  a l lowed p r e v i o u s l y  q u a l i f i e d  i n d i v i d u a l s  t o  t r a n s f e r  e x p e r i e n c e  

v e r i f i c a t i o n  s t a t e m e n t  i n f o r m a t i o n  from one l i c e n s e  t o  a n o t h e r  r e l a t e d  

l i c e n s e .  Such a  p o l i c y  would be c o n s i s t e n t  w i t h  t h e  R e g i s t r a r ' s  c u r r e n t  p o l i c y  

o f  a c c e p t i n g  examina t ion  s c o r e s  f o r  t h e  same i n d i v i d u a l  f o r  s i m i l a r  l i c e n s e  

c l a s s i f i c a t i o n s  f o r  up t o  f i v e  y e a r s  w i t h o u t  r e q u i r i n g  r e t e s t i n g .  

CONCLUSION 

The method used by t h e  R e g i s t r a r  o f  C o n t r a c t o r s  i n  s c r e e n i n g  a p p l i c a n t s  p r i o r  

t o  l i c e n s i n g  is  i n e f f e c t i v e .  

* The q u a l i f y i n g  p a r t y  i s  t h e  i n d i v i d u a l  who q u a l i f i e s  t h e  company f o r  t h e  
l i c e n s e  by t a k i n g  t h e  exam and s u b m i t t i n g  t h e  r e q u i r e d  p roof  o f  
e x p e r i e n c e .  ** See  Appendix I V  f o r  a  complete  t e x t  of t h e  L e g i s l a t i v e  Counc i l  Opinion.  



RECOMMENDATION 

It i s  recommended t h a t :  

- The informat ion  r equ i r ed  of  a p p l i c a n t s  by t h e  R e g i s t r a r  should be 

l i m i t e d  t o  t h a t  a c t u a l l y  needed t o  e v a l u a t e  t h e  competency of t h e  

prospec t ive  con t r ac to r .  

- Financ i a l  s ta tements  and l e t t e r s  o f  recommendation should no t  be 

r equ i r ed  a s  a  condi t ion  of  l i c e n s u r e  a s  they  s e r v e  no u s e f u l  purpose. a 
- The experience record  be r e v i s e d  t o  a l low t h e  R e g i s t r a r  t o  more 

accu ra t e ly  e v a l u a t e  t h e  a p p l i c a n t ' s  p r i o r  experience.  - 

- Experience v e r i f i c a t i o n  forms be d i scont inued  and a  method of  d i r e c t  

conf i rmat ion  wi th  an a p p l i c a n t 1  s p r i o r  employers, customers o r  a 
a s s o c i a t e s  should be adopted by t h e  R e g i s t r a r .  

- Licensees  be allowed t o  t r a n s f e r  experience v e r i f i c a t i o n  s ta tement  

in format ion  from one l i c e n s e  t o  another  r e l a t e d  l i c e n s e .  



FINDING I1 

A PROSPECTIVE CONTRACTOR'S KNOWLEDGE OR COMPETENCY I S  NOT EFFECTIVELY 

EVALUATED BY THE REGISTRAR OF CONTRACTOR'S EXAMINATION PROCESS. 

I n  o rde r  t o  be l i c e n s e d  a s  a c o n t r a c t o r  i n  Arizona an i n d i v i d u a l  normally must 

pass  two examinations which a r e  adminis te red  by t h e  R e g i s t r a r  of  Cont rac tors .  

Our review of  t h e  examination procedures of  t h e  R e g i s t r a r  o f  Con t r ac to r s  

revea led  t h a t  t h e  t e s t i n g  of  p rospec t ive  p a r t i c i p a n t s  i n  t h e  c o n t r a c t i n g  

i n d u s t r y  by t h e  R e g i s t r a r  does not  provide an e f f e c t i v e  method o f  s c r een ing  

a p p l i c a n t s  a s  a means t o  p r o t e c t  t h e  consuming p u b l i c  a g a i n s t  incompetent 

c o n t r a c t o r s .  Our review determined t h a t :  

1. The R e g i s t r a r  i s  not  i n  compliance wi th  Arizona s t a t u t e s  t h a t  r e q u i r e  

t h e  R e g i s t r a r  t o  e s t a b l i s h  w r i t t e n  examinations f o r  a l l  c l a s s e s  of  

con t r ac t i ng ,  and 

2 .  The w r i t t e n  examinations t h a t  have been e s t a b l i s h e d  by t h e  R e g i s t r a r  

do not  c o n s t i t u t e  a v a l i d  means of  t e s t i n g  t h e  q u a l i f i c a t i o n s  o r  

knowledge o f  t h e  a p p l i c a n t .  

Non-Compliance With Arizona 

Revised S t a t u t e s  Sec t ion  32-1122 

Arizona Revised S t a t u t e s  (ARS) s e c t i o n  32-1122 s t a t e s ,  i n  pa r t :  

''A. A c o n t r a c t o r ' s  l i c e n s e  s h a l l  be i s sued  only  by a c t  of 
t h e  R e g i s t r a r  o f  Con t r ac to r s .  The R e g i s t r a r  s h a l l :  

1 .  C l a s s i f y  and q u a l i f y  a p p l i c a n t s  f o r  a l i c e n s e .  

2. Conduct such i n v e s t i g a t i o n s  a s  he deems 
necessary.  

3. E s t a b l i s h  w r i t t e n  examinations a p p l i c a b l e  t o  
each c l a s s  of con t r ac t i ng .  

. . . 
F. P r i o r  t o  i s suance  o f  a l i c e n s e ,  t h e  q u a l i f y i n g  p a r t y ,  

i n  a d d i t i o n  t o  meeting t h e  requirements  provided i n  
subsec t ion  C o f  t h i s  s e c t i o n ,  s h a l l :  



"2. Success fu l ly  show, by w r i t t e n  examination, 
q u a l i f i c a t i o n  i n  t h e  kind of work f o r  which t h e  
a p p l i c a n t  proposes t o  c o n t r a c t ,  h i s  gene ra l  knowledge 
o f  t h e  bu i ld ing ,  s a f e t y ,  h e a l t h  and l i e n  laws of t h e  
s t a t e ,  a d m i n i s t r a t i v e  p r i n c i p l e s  of t h e  c o n t r a c t i n g  
bus iness  and of t h e  r u l e s  and r e g u l a t i o n s  promulgated 
by t h e  R e g i s t r a r  of  Con t r ac to r s  pursuant t o  t h i s  
chap te r ,  i n  a d d i t i o n  t o  such o t h e r  ma t t e r s  a s  may be 
deemed app rop r i a t e  by t h e  R e g i s t r a r  t o  determine t h a t  
t h e  q u a l i f y i n g  p a r t y  meets t h e  requirements  of t h i s  
chapter .  " 

A s  of June 30, 1979, t h e  R e g i s t r a r  of  Con t r ac to r s  had not  e s t a b l i s h e d  w r i t t e n  

" t r aden  examinations f o r  20 c l a s s e s  o f  con t r ac t i ng .  These c l a s s e s  of  

c o n t r a c t i n g  a r e :  

A-1 Airpor t  Runways C-33 Terrazzo 

A-7 P i e r s  and Foundations C-43 Se rv i ce  S t a t i o n  Equipment 

C-3 Awnings, Canopies, 

Carpor t s  & P a t i o  Covers 

C-12 Eleva tors  

C-18 Furnaces and Burners 

C-19 S id ings  ( o t h e r  than  wood) 

C-22 House Moving 

C-23 I n s t i t u t i o n a l  Equipment 

C-24 Ornamental Metals 

C-30 Marble 

Tanks & Tank Renovating 

Venetian Bl inds ,  Window Shades 

Water Proof ing  

Weather S t r i p p i n g  

Welding 

Wrecking 

Gunite  

Wood Floor  Laying & F i n i s h i n g  

I n  a d d i t i o n ,  c o n t r a c t i n g  c l a s s e s  AE, BE, C-5, C-29 and E con ta in  approximately 

500 subc l a s se s  of con t r ac t i ng .  The R e g i s t r a r  has  e s t a b l i s h e d  only 11  

examinations f o r  t h e s e  approximately 500 subc l a s se s  of con t r ac t i ng .  These 

subc l a s se s  i nc lude  f a l l o u t  s h e l t e r s ,  e r e c t i o n  of s t e e l  bu i ld ings ,  t r e e  

trimming and removal f o r  u t i l i t y  l i n e s  on ly ,  park ing  l o t  and highway s t r i p i n g  

only ,  and f o l d i n g  doors and p a r t i t i o n s .  



According t o  t h e  Arizona L e g i s l a t i v e  Council  t h e  f a i l u r e  o f  t h e  R e g i s t r a r  t o  

e s t a b l i s h  w r i t t e n  examinations f o r  t h e  above c l a s s e s  of  c o n t r a c t o r s  i s  i n  

v i o l a t i o n  of ARS 32-1122. I n  a March 27, 1979 opin ion  t h e  L e g i s l a t i v e  Council 
s t a t e d ,  i n  part*: 

". . .To t h e  e x t e n t  t h a t  any a p p l i c a n t  f o r  a c o n t r a c t o r ' s  
l i c e n s e  i s  no t  given a w r i t t e n  examination on 
' q u a l i f i c a t i o n  i n  t h e  kind o f  work f o r  which t h e  app l i can t  
proposes t o  c o n t r a c t , '  t h e  r e g i s t r a r  o f  c o n t r a c t o r s  is  i n  
v i o l a t i o n  of  t h e  provis ions  of s e c t i o n  32-1122, subsec t ion  
F ,  paragraph 2, Arizona Revised S t a t u t e s . "  

O f f i c i a l s  a t  t h e  R e g i s t r a r  of  Cont rac tors  concede t h a t  c e r t a i n  c l a s s e s  of 

c o n t r a c t o r s  a r e  no t  given t h e  " t r aden  po r t i on  of t h e  w r i t t e n  examination. 

According t o  t h e s e  o f f i c i a l s  t r a d e  examinations have no t  been e s t a b l i s h e d  i n  

a l l  c a se s  because a )  t h e  n a t u r e  of t h e  work t o  be performed, i n  some c a s e s ,  

does no t  warrant t e s t i n g ,  and b)  i t  would t ake  approximately t e n  s t a f f  yea r s  

t o  prepare  examinations f o r  a l l  of t h e  c o n t r a c t i n g  c l a s s e s  no t  c u r r e n t l y  

t e s t e d .  

Those Wri t ten  Examinations That 

Have Been Es tab l i shed  By The 

R e g i s t r a r  Are Not A Val id  Means 

Of Tes t i ng  The Q u a l i f i c a t i o n s  

O r  Knowledge Of The Applicants  

According t o  a May 31, 1978 r e p o r t  prepared f o r  t h e  C a l i f o r n i a  Department of 

Consumer A f f a i r s  e n t i t l e d  "The Problem o f  Occupat ional  Regulat ion i n  

Pe r spec t ive , "  t h e  purpose of  occupat iona l  l i c e n s i n g  examinations was s t a t e d  a s  

fol lows:  

* Appendix V con ta in s  a f u l l  t e x t  of  t h e  March 27, 1979 L e g i s l a t i v e  Council  
Opinion. 



"The examinat ion o f  a p p l i c a n t s  i s  a  means by which t h e  
S t a t e  i s  a b l e  t o  measure t h e  f i t n e s s  o f  an  a p p l i c a n t  t o  
pursue  a g iven  occupa t ion  i n  a manner c o n s i s t e n t  w i t h  t h e  
demands o f  t h e  p u b l i c  w e l f a r e .  I n  t h e o r y ,  t h e  need f o r  
examina t ions  i s  t o  p r o t e c t  t h e  p u b l i c  from t h e  dangers  
posed by t h e  u n s k i l l e d  and i g n o r a n t ,  ...." 

The r e p o r t  goes  on t o  comment on t h e  need f o r  t e s t i n g  t h e  competency o f  

a p p l i c a n t s .  

" A s  t o  t h e  need f o r  t e s t i n g  competency, i t  has  been 
observed  t h a t  t e s t s  o f  t h e  knowledge o r  p r a c t i c a l  s k i l l s  
o f  an  occupa t ion  a r e  o n l y  j u s t i f i a b l e  as ' n e c e s s a r y '  i f  
t h e  incompetent  p r a c t i c e  o f  t h e  occupa t ion  would c a u s e  
i r r e p a r a b l e  harm t o  t h e  p u b l i c ' s  h e a l t h  and s a f e t y .  
Medicine ,  f o r  i n s t a n c e  may be such  a f i e l d .  And y e t  many 
o t h e r s  may n o t  be." 

I n  o r d e r  t o  be l i c e n s e d  a s  a c o n t r a c t o r  i n  Arizona an  i n d i v i d u a l  is  u s u a l l y  

r e q u i r e d  t o  p a s s  two examina t ions ,  t h e  C o n s t r u c t i o n  Bus iness  Management 

Examination (CBME) which i s  des igned  t o  t e s t  t h e  a p p l i c a n t ' s  knowledge o f  

c o n t r a c t i n g  laws, r u l e s  and r e g u l a t i o n s  and g e n e r a l  b u s i n e s s  p r a c t i c e s  and a 

" t r a d e "  examinat ion which i s  des igned  t o  t e s t  t h e  a p p l i c a n t ' s  q u a l i f i c a t i o n s  

and t e c h n i c a l  knowledge. 

Our rev iew of  t h e  examinat ion p rocedures  o f  t h e  R e g i s t r a r  o f  C o n t r a c t o r s  

r e v e a l e d  t h a t  passage  o f  t h e  t r a d e  examinat ion does n o t  e n s u r e  an  i n d i v i d u a l ' s  

competency o r  t e c h n i c a l  p r o f i c i e n c y  i n  t h a t  a )  t h e  cumula t ive  p a s s  r a t e  i s  

n e a r l y  93 p e r c e n t  f o r  t h e  v a r i o u s  t r a d e  examinat ions  and i n  e x c e s s  o f  97 

p e r c e n t  f o r  t h e  CBME, and b )  t h e r e  appears  t o  be no c o r r e l a t i o n  between t h e  

e a s e  w i t h  which an  a p p l i c a n t  p a s s e s  t h e  t r a d e  examinat ion and subsequent  

s u c c e s s  o r  f a i l u r e  i n  t h e  c o n t r a c t i n g  b u s i n e s s .  



High P a s s  R a t e s  

Very few l i c e n s e  a p p l i c a n t s  f a i l  t o  p a s s  t h e  examinat ion f o r  a c o n t r a c t o r ' s  

l i c e n s e .  The high p a s s  r a t e s  on t h e  R e g i s t r a r  o f  C o n t r a c t o r ' s  examinat ion a r e  

due p r i m a r i l y  t o  t h e  f a c t  t h a t  an a p p l i c a n t  t h a t  f a i l s  t h e  examinat ion i s  

al lowed a )  two a d d i t i o n a l  t r i e s  t o  pass  t h e  same examinat ion and b )  t o  rev iew 

h i s  o r  h e r  p rev ious  examinat ion p r i o r  t o  r e t a k i n g  t h e  examinat ion.  

e 
On t h e  average ,  t h e r e  a r e  approximately  102 q u e s t i o n s  on t h e  t r a d e  examina t ions  

o f  which 37 p e r c e n t  a r e  t r u e / f a l s e  and t h e  o t h e r s  p r i m a r i l y  m u l t i p l e  cho ice .*  

The CBME c o n t a i n s  166 t r u e / f a l s e  and m u l t i p l e  c h o i c e  q u e s t i o n s .  The age  o f  t h e  

t r a d e  examinat ions  r a n g e s  from f i v e  months t o  118 months w h i l e  t h e  average  age  

f o r  a l l  t r a d e  examinat ions  i s  approx imate ly  38 months. 

Examinations a r e  g iven  weekly i n  Phoenix and Tucson by t h e  R e g i s t r a r .  The 

examinat ions  a r e  g iven  very  i n f r e q u e n t l y  i n  o t h e r  l o c a t i o n s  w i t h i n  t h e  s t a t e .  

A p p l i c a n t s  p r e p a r e  f o r  t h e  CBME by s t u d y i n g  a " S t a t u t e s  and Rules  and 

R e g u l a t i o n s v  pamphlet prepared by t h e  R e g i s t r a r  and a 23  page bookle t  e n t i t l e d  

"Business  Management f o r  C o n t r a c t o r s . "  The a p p l i c a n t  i s  g e n e r a l l y  n o t i f i e d  o f  

t e s t  r e s u l t s  w i t h i n  seven  days a f t e r  t a k i n g  t h e  examinat ions .  If t h e  a p p l i c a n t  

has  f a i l e d  e i t h e r  o r  b o t h  o f  t h e  examina t ions  f o r  t h e  first o r  second time a 

r e t a k e  i n  30 days i s  a u t o m a t i c a l l y  schedu led ,  however, upon t h e  r e q u e s t  o f  an  

a p p l i c a n t  t h e  r e t a k e  w i l l  be schedu led  s o o n e r .  An a p p l i c a n t  who has  f a i l e d  a n  

examinat ion may make an  appointment w i t h  t h e  R e g i s t r a r  t o  rev iew t h e  

examinat ion any t ime  between t h e  n o t i f i c a t i o n  o f  f a i l u r e  d a t e  and t h e  schedu led  

r e t a k e  d a t e .  A t  t h e  t ime  of  t h e  rev iew t h e  missed q u e s t i o n s  a r e  c l e a r l y  

i d e n t i f i e d  on t h e  examinat ion.  When t h e  a p p l i c a n t  r e t a k e s  t h e  examinat ion t h e  

e x a c t  same examinat ion i s  given.  

Tab le  3 summarizes t h e  p a s s / f a i l  p e r c e n t a g e s  on examinat ions  a d m i n i s t e r e d  by 

t h e  agency d u r i n g  f i s c a l  yea r  1977-78. 

* Based on a random s e l e c t i o n  o f  17 examina t ions .  



TABLE 3 

SUMMARY OF PASS/FAIL PERCENTAGES ON 
EXAMINATIONS ADMINISTERED BY THE 
REGISTRAR OF CONTRACTORS D U R I N G  

FISCAL YEAR 77-78 

1 s t  Attempt 2nd Attempt* 3 r d  Attempt* 
Type o f  Nunber o f  Drop Drop 

Examination Examinees P a s s  F a i l  P a s s  F a i l  Out P a s s  F a i l  Out - - - - -- -- 
Trade 1562 64.7% 35.3% 84.4% 14.5% 1 . 1 %  92.8% 4.0% 3.2% 

CBME 1466 89.4% 10.6% 95.8% 3.5% .7% 97.2% 1.2% 1.6% 

* Cumulative 

T a b l e  3 i l l u s t r a t e s  t h a t  t h e  cumula t ive  p a s s  r a t e  d u r i n g  f i s c a l  y e a r  1977-78 

was n e a r l y  93 p e r c e n t  f o r  t h e  t r a d e  examina t ions  and i n  e x c e s s  of 97 p e r c e n t  

f o r  t h e  CBME. It s h o u l d  be n o t e d  t h a t  t h e  above cumula t ive  p e r c e n t a g e s  a r e  

n o t  e x a c t  and t h a t  t h e  p a s s  r a t e s  a r e  c o n s e r v a t i v e l y  e s t i m a t e d .  

On t h e  s u b j e c t  o f  t i g h t e r  l i c e n s i n g  r e q u i r e m e n t s ,  a May 1978 Review o f  t h e  

C a l i f o r n i a  C o n t r a c t o r s  S t a t e  L i c e n s i n g  Board s t a t e d :  

"Tougher w r i t t e n  examina t ions  would f a v o r  t h e  we l l -  
educa ted ,  n o t  n e c e s s a r i l y  t h e  most s k i l l e d . "  

A s  shown i n  t h e  f o l l o w i n g  s e c t i o n ,  t h e  e a s e  w i t h  which a n  a p p l i c a n t  p a s s e s  t h e  

examina t ion  i s  no i n d i c a t i o n  o f  f u t u r e  s u c c e s s  o r  f a i l u r e .  There fo re ,  i f  

examina t ions  were t o  be made more d i f f i c u l t  o r  d i f f e r e n t  examina t ions  g iven  f o r  

r e t a k e s ,  t h e  r e s u l t  would i n v a r i a b l y  be a n  i n c r e a s e  i n  t h e  f a i l u r e  r a t e .  The 

a d d i t i o n a l  f a i l u r e s  would come from t h o s e  who c u r r e n t l y  have d i f f i c u l t y  w i t h  

t h e  examina t ion  ( p a s s i n g  on t h i r d  a t t e m p t ) ,  however, members o f t h i s  group a r e  

no more l i k e l y  t o  f a i l  as c o n t r a c t o r s  t h a n  t h o s e  p a s s i n g  on t h e  first a t t e m p t .  



No Apparent C o r r e l a t i o n  Between The 

Ease With Which An ADDlicant P a s s e s  

The Examination And Subsequent  

S u c c e s s / F a i l u r e  I n  The 

C o n s t r u c t i o n  I n d u s t r v  

A p p l i c a n t s  t h a t  p a s s  t r a d e  examina t ions  on t h e  f i rst  a t t e m p t  a r e  no more l i k e l y  

t o  succeed  o r  f a i l  i n  t h e  c o n t r a c t i n g  b u s i n e s s  o r  have t h e i r l i c e n s e s r e v o k e d  

t h a n  t h o s e  a p p l i c a n t s  t h a t  p a s s  t h e  examina t ion  on t h e  second o r  t h i r d  a t t e m p t .  

T h e r e f o r e ,  i t  does n o t  appear  t h a t  t h e  t r a d e  examina t ion  i s  a v a l i d  p r e d i c t o r  

o f  a n  a p p l i c a n t ' s  subsequen t  s u c c e s s  o r  f a i l u r e  i n  t h e  c o n t r a c t i n g  i n d u s t r y .  

Dur ing t h e  p e r i o d  J a n u a r y  1 ,  1978 t o  J u n e  30,  1978, t h e  R e g i s t r a r  revoked 59 

c o n t r a c t o r  l i c e n s e s .  An a n a l y s i s  o f  t h e  c o n t r a c t o r s  who had t h e i r  l i c e n s e s  

revoked d u r i n g  t h i s  p e r i o d  r e v e a l e d  t h a t  70.3  p e r c e n t  had passed  t h e  t r a d e  

examina t ion  on t h e i r  f irst a t t e m p t ,  21.6  p e r c e n t  on t h e i r  second a t t e m p t  and 

8 . 1  p e r c e n t  on t h e i r  t h i r d  a t t e m p t .  O f  p a r t i c u l a r  i n t e r e s t  i s  t h e  s t r i k i n g  

s i m i l a r i t y  between t h e s e  p e r c e n t a g e s  and t h e  p e r c e n t a g e  o f  a l l  l i c e n s e d  

a p p l i c a n t s  t h a t  passed  t r a d e  examina t ions  on t h e i r  f i rst ,  second o r  t h i r d  

a t t e m p t s  d u r i n g  f i s c a l  y e a r  1977-78. T a b l e  4surnmarizes t h e  p e r c e n t a g e  o f  

c o n t r a c t o r s  t h a t  had t h e i r  l i c e n s e s  revoked d u r i n g  t h e  p e r i o d  J a n u a r y  1 ,  1978, 

t o  J u n e  30,  1978, t h a t  passed  t r a d e  examina t ions  on t h e i r  f i rs t ,  second o r  

t h i r d  a t t e m p t  and t h e  p e r c e n t a g e  o f  a l l  l i c e n s e  a p p l i c a n t s  t h a t  passed  t r a d e  

examina t ions  d u r i n g  f i s c a l  y e a r  1977-78 on t h e i r  f i rs t ,  second o r  t h i r d  

a t t e m p t .  



TABLE 4 

SUMMARY OF THE PERCENTAGE OF CONTRACTORS THAT HAD 
THEIR LICENSES REVOKED D U R I N G  THE PERIOD J A N U A R Y  1 ,  1978, 

TO JUNE 30,  1978, THAT PASSED EXAMINATIONS ON THEIR 
FIRST, SECOND OR THIRD ATTEMPT; AND THE PERCENTAGE OF ALL 

LICENSE APPLICANTS THAT PASSED EXAMINATIONS D U R I N G  
FISCAL YEAR 1977-78 ON THEIR FIRST, SECOND 

OR THIRD ATTEMPT 

P e r c e n t a g e  o f  A l l  
P e r c e n t a g e  o f  C o n t r a c t o r s  L i c e n s e  A p p l i c a n t s  

Number o f  At tempts  Tha t  Had T h e i r  L i c e n s e s  Revoked T h a t  Passed  
Requ i red  t o  P a s s  During t h e  P e r i o d  Examinat ions  During 

Examinations J a n u a r y  1 ,  1978 t o  J u n e  30,  1978 F i s c a l  Year 1977-78 
Trade CBME Trade  CBME - 

F i r s t  Attempt 70.3% 81.6% 69.7% 91.9% 

Second Attempt 21.6 15.8 20.7 6.7 

T h i r d  Attempt 

T o t a l  

A s  shown i n  T a b l e  4 t h e r e  does n o t  appear  t o  be any c o r r e l a t i o n  between t h e  e a s e  

w i t h  which a p p l i c a n t s  p a s s  t r a d e  examina t ions  and subsequen t  s u c c e s s  o r  f a i l u r e  

i n  t h e  c o n t r a c t i n g  i n d u s t r y .  I f  t h e r e  were s u c h  a c o r r e l a t i o n  t h e  p e r c e n t a g e  

o f  c o n t r a c t o r s  t h a t  passed  t r a d e  examina t ions  on t h e  t h i r d  a t t e m p t  would 
a 

r e p r e s e n t  a h i g h e r  r e l a t i v e  p e r c e n t a g e  o f  t h o s e  c o n t r a c t o r s  t h a t  had t h e i r  

l i c e n s e s  revoked.  F o r  example, i f  9 .6  p e r c e n t  o f  a l l  l i c e n s e d  c o n t r a c t o r s  

r e q u i r e d  t h r e e  a t t e m p t s  t o  p a s s  t r a d e  examina t ions  b u t  t h a t  some group 

r e p r e s e n t e d  a d i s p r o p o r t i o n a t e l y  l a r g e  p e r c e n t a g e  ( s u c h  as 30 p e r c e n t )  of t h e  

c o n t r a c t o r s  t h a t  had t h e i r  l i c e n s e s  revoked,  i t  cou ld  be  argued t h a t  an  

a p p l i c a n t ' s  performance on t h e  t r a d e  examina t ion  was a v a l i d  p r e d i c t o r  o f  t h a t  

a p p l i c a n t ' s  f u t u r e  s u c c e s s  i n  t h e  c o n t r a c t i n g  b u s i n e s s .  However, because  such  

a d i s p r o p o r t i o n a t e  r e p r e s e n t a t i o n  does  n o t  e x i s t ,  i t  a p p e a r s  t h a t  a n  a p p l i c a n t  
a 

t h a t  p a s s e s  t h e  examina t ion  on t h e  f i r s t  a t t e m p t  has  t h e  same chance o f  hav ing  

h i s  o r  h e r  l i c e n s e  revoked as a n  a p p l i c a n t  t h a t  p a s s e s  on t h e  t h i r d  a t t e m p t .  



There  - i s  however, a s l i g h t  c o r r e l a t i o n  between t h e  d i f f i c u l t y  a p p l i c a n t s  

e x p e r i e n c e  w i t h  t h e  CBME and subsequen t  s u c c e s s  o r  f a i l u r e  i n  t h e  c o n t r a c t i n g  

i n d u s t r y .  A s  shown i n  T a b l e  4  t h e  d i f f e r e n c e  i n  t h e  number p a s s i n g  t h e  CBME on 

t h e  first  a t t e m p t  t h a t  s u b s e q u e n t l y  had t h e i r  l i c e n s e s  revoked -is o v e r  t e n  

p e r c e n t  lower  t h a n  t h a t  o f  a l l  l i c e n s e  a p p l i c a n t s .  T h e r e f o r e ,  t h o s e  

c o n t r a c t o r s  who s u b s e q u e n t l y  f a i l e d  as a  c o n t r a c t o r  demonstra ted  a weakness i n  

b u s i n e s s  management s u b j e c t s .  

The C r e d i t  S e r v i c e s  D i v i s i o n  of Dun and B r a d s t r e e t ,  I n c .  a f t e r  a n a l y z i n g  

numerous c o n t r a c t o r  f a i l u r e s  na t ionwide  made t h e  f o l l o w i n g  o b s e r v a t i o n s  and 

s u g g e s t i o n s  r e g a r d i n g  t h e  f a i l u r e s :  

" I n  most i n s t a n c e s ,  no s i n g l e  c a u s e  f o r  a c o n s t r u c t i o n  
f a i l u r e  i s  r e a d i l y  a p p a r e n t ;  more o f t e n  t h e r e  i s  a  
combinat ion o f  f a c t o r s .  Ten a p p a r e n t  c a u s e s  o f  f a i l u r e  
i n c l u d e :  1 1 o v e r e x t e n s i o n ,  2 )  u n s o p h i s t i c a t e d  
a c c o u n t i n g  p rocedures  3) l a c k  o f  manager ia l  know-how 4)  
i n a d e q u a t e  p r o f i t  margins  5 )  i n e x p e r i e n c e  6 )  s p e c u l a t i n g  
i n  o u t s i d e  v e n t u r e s  7 )  i n t r i n s i c  h a z a r d s  8)  i n a d e q u a t e  
i n v e s t i g a t i o n  o f  r e s o u r c e s  o f  t h e  c l i e n t  9 )  p e r s o n a l  
t r a i t s  10) p e r s o n a l  weaknesses 

The f o l l o w i n g  s u g g e s t i o n s  may have m e r i t  a s  p r e v e n t a t i v e  
measures a g a i n s t  f u t u r e  c o n t r a c t o r  f a i l u r e s :  promot ing 
methods o f  e d u c a t i n g  younger and s m a l l e r  c o n t r a c t o r s  i n  
t h e  b a s i c  p r i n c i p l e s  o f  b u s i n e s s  management s u c h  as c o s t  
a n a l y s i s ,  b u d g e t i n g ,  e s t i m a t i n g  weekly c a s h  f low and 
o r g a n i z a t i o n  o f  a s i m p l e  sys tem f o r  f i n a n c i a l  r e c o r d  
keep ing  - e s p e c i a l l y  s u b s i d i a r y  r e c o r d s  s u c h  as job  
s c h e d u l e s ,  j o b  c o s t s  and c o s t s  i n v o l v i n g  overhead,  
a d m i n i s t r a t i o n  and s a l a r i e s . "  

CONCLUSION 

The examina t ions  a d m i n i s t e r e d  by t h e  R e g i s t r a r  o f  C o n t r a c t o r s  do n o t  

e f f e c t i v e l y  e v a l u a t e  a n  a p p l i c a n t ' s  knowledge and competency i n  t h e  a r e a s  o f  

t e c h n i c a l  s k i l l s  and b u s i n e s s  management. 

RECOMMENDATION 

It i s  recommended t h a t  ARS 32-1122 be amended t o  e l i m i n a t e  t h e  t r a d e  

examina t ion  a s  a l i c e n s i n g  requ i rement  and t h a t  r e l i a n c e  be p l a c e d  on a r e v i s e d  

method o f  e x p e r i e n c e  v e r i f i c a t i o n  ( a s  recommended i n  t h e  L i c e n s i n g  Sect-ion o f  

t h i s  r e p o r t )  t o  e v a l u a t e  a n  a p p l i c a n t ' s  t e c h n i c a l  a b i l i t y .  The R e g i s t r a r  

s h o u l d  deve lop  a  more thorough method o f  e d u c a t i n g  a p p l i c a n t s  i n  b u s i n e s s  

management s k i l l s  t h a t  may o r  may n o t  r e q u i r e  t h e  u s e  o f  examina t ions .  



FINDING I11 

THE REGISTRAR OF CONTRACTORS' BONDING REQUIREMENTS PROVIDE LITTLE I N  THE WAY 

OF PROTECTION TO THE CONSUMER. 

I n  Arizona, Cont rac tor  bonds a r e  r equ i r ed  by t h e  R e g i s t r a r  of  Con t r ac to r s  a s  a  

means t o  idemnify consumers a g a i n s t  c o n t r a c t o r  insolvency.  Our review revea led  

t h a t  t h e  cu r r en t  c o n t r a c t o r  bonding system does not  e f f e c t i v e l y  p r o t e c t  

consumers i n  t h a t :  

1. The bonding system p r o t e c t s  t hose  who a r e  f a m i l i a r  wi th  t h e  l e g a l  

processes  involved ,  and g e n e r a l l y  no t  t h e  consumer; and 

2. Revenues generated by t h e  bonding system, t o  a  l a r g e  e x t e n t ,  a r e  no t  

a v a i l a b l e  t o  re imburse t hose  who s u f f e r  f i n a n c i a l  l o s s e s  i n  dea l ing  

wi th  con t r ac to r s .  

Fu r the r ,  an a l t e r n a t i v e  form of  consumer p r o t e c t i o n ,  t h e  recovery  fund,  would 

provide s u b s t a n t i a l l y  more p r o t e c t i o n  t o  consumers. 

The Current  Bonding System Provides  

Some P r o t e c t i o n  To Those Who Are 

Fami l ia r  With The Legal Processes  

Involved. For Those Unfamil iar  With 

The Process ,  Normally The General P u b l i c ,  

The Current  System Provides  Very 

L i t t l e  I n  The Way O f  P r o t e c t i o n  

P r i o r  t o  t h e  i s suance  o f  a  c o n t r a c t i n g  l i c e n s e  i n  Arizona an a p p l i c a n t  must 

provide a  bond f o r  t h e  p r o t e c t i o n  of t hose  he o r  she  d e a l s  wi th  i n  case  of 

insolvency.  The amount of t h e  bond depends on t h e  type  o f  l i c e n s e  a p p l i e d  f o r  

and t h e  a n t i c i p a t e d  volume o f  work. Bonds vary from $1,000 t o  $15,000. 

Compliance wi th  t h e  bonding requirement can be accomplished i n  one o f  t h r e e  

ways: a )  through a s u r e t y ,  b) by d e p o s i t i n g  t h e  r equ i r ed  bond amount i n  cash 

with t h e  S t a t e  Treasurer ,  and c )  by a s s i g n i n g  a  c e r t i f i c a t e  of depos i t  i n  t h e  

r equ i r ed  amount t o  t h e  R e g i s t r a r  of  Con t r ac to r s .  



The bond must be maintained by t h e  c o n t r a c t o r  and t h e  amount requi red  i s  

s u b j e c t  t o  change as a n t i c i p a t e d  bus iness  volume changes. 

Our review of  t h e  c u r r e n t  bonding system revea led  t h a t  i t  g e n e r a l l y  b e n e f i t s  

t hose  who bypass t h e  R e g i s t r a r  o f  Con t r ac to r ' s  complaint p rocess  and seek  

r e l i e f  d i r e c t l y  from t h e  j u d i c i a l  system. Those persons who bypass t h e  

R e g i s t r a r  a r e  normally s o p h i s t i c a t e s  who a r e  f a m i l i a r  wi th  t h e  processes  

involved.  Those persons a r e  g e n e r a l l y  n o t  consumers. 

For example, an a n a l y s i s  of cash  bond payments made dur ing  f i s c a l  year  1977-78, 

r evea l ed  t h a t  t h e  consuming p u b l i c ' s  s h a r e  o f  bond d i s t r i b u t i o n s  was 

excep t iona l ly  smal l  when compared t o  t h e  s h a r e  rece ived  by o t h e r  groups. Table a 
5 shows t h e  recovery percentages of t h e  va r ious  groups from t h e  cash bond fund 

dur ing  f i s c a l  year  1977-78. 

TABLE 5 

SUMMARY OF CASH BOND PAYMENTS MADE 
TO CONSUMERS AND OTHER GROUPS D U R I N G  

FISCAL YEAR 1977-78 

Group 

Percentage o f  
Cash Bond 

Payments Received 

Consumers 18.7% 

Supp l i e r s  and c o n t r a c t o r s  58.0 

Unions, Employees & Trus t ee s  23.3 

Tota l  

A s  shown i n  Table 5 ,  consumers rece ived  only  18.7 percent  of t h e  cash bond 

payments paid ou t .  

It should be noted t h a t  t h e  process  f o r  t h e  recovery o f  damages i s  s i m i l a r  

between t h e  cash bond fund and s u r e t y  bonds. Therefore  i t  seems l o g i c a l  t o  

assume t h a t  t h e  cash bond recovery percentages shown i n  Table 5 approximate 

t h a t  f o r  s u r e t y  bonds as wel l .  



Two pr imary r e a s o n s  f o r  t h e  low p e r c e n t a g e  o f  bond d i s t r i b u t i o n s  t o  consumers 

a r e :  

1 .  The consumer, a c c o r d i n g  t o  R e g i s t r a r  p e r s o n n e l ,  i s  g e n e r a l l y  t h e  

las t  t o  know t h a t  t h e  c o n t r a c t o r  i s  i n  t r o u b l e .  Those who have d a i l y  

b u s i n e s s  d e a l i n g s  w i t h  t h e  c o n t r a c t o r ,  s u c h  as s u p p l i e r s  and o t h e r  

c o n t r a c t o r s ,  a r e  i n  a  b e t t e r  p o s i t i o n  t o  e v a l u a t e  t h e  impending 

i n s o l v e n c y  and a r e  t h e  first t o  t a k e  a c t i o n  a g a i n s t  t h e  bond. 

The consumer, u n l i k e  t h o s e  who d e a l  i n  t h e  bonding p r o c e s s  on a  d a i l y  

b a s i s ,  w i l l ,  i n  most c a s e s ,  f i l e  a compla in t  w i t h  t h e  R e g i s t r a r .  

U n f o r t u n a t e l y ,  by t h e  t i m e  t h e  c o m p l a i n t - f i l i n g  consumer l e a r n s  t h a t  

monetary s a t i s f a c t i o n  w i l l  n o t  be  o b t a i n e d  t h r o u g h  t h e  compla in t  

p r o c e s s ,  i t  i s  g e n e r a l l y  t o o  l a t e  t o  f i l e  s u i t  a g a i n s t  t h e  bond. For  

example, 60 p e r c e n t  o f  t h e  consumers shown i n  T a b l e  5 f i l e d  

compla in t s  w i t h  t h e  R e g i s t r a r  p r i o r  t o  p roceed ing  a g a i n s t  t h e  bond. 

However, o n l y  10 p e r c e n t  o f  t h o s e  who r e c o v e r e d  t h e  v a s t  m a j o r i t y  o f  

t h e  a v a i l a b l e  bond funds  f i l e d  c o m p l a i n t s  w i t h  t h e  R e g i s t r a r .  

F u r t h e r ,  a n  Audi to r  Genera l  s u r v e y  o f  p e r s o n s  who had f i l e d  compla in t s  w i t h  t h e  

R e g i s t r a r  a g a i n s t  c o n t r a c t o r s  who went o u t  o f  b u s i n e s s  and l e f t  compla in t s  

unreso lved  r e v e a l e d  t h a t  66.7 p e r c e n t  s u b s e q u e n t l y  f i l e d  a c t i o n s  a g a i n s t  t h e  

bond. However, o n l y  f i v e  p e r c e n t  o f  t h o s e  f i l i n g  a c t i o n s  r e c e i v e d  any money 

from t h e  bond. 

Of t h e  remain ing  33.3 p e r c e n t  o f  compla inan t s  t h a t  d i d  - n o t  f i l e  a g a i n s t  t h e  

bond, 75 p e r c e n t  s t a t e d  t h a t  i t  was because  t h e  bond was a l r e a d y  exhaus ted  o r  

t h a t  t o o  many c r e d i t o r s  had a l r e a d y  f i l e d  a c t i o n s  a g a i n s t  t h e  bond. 

The f o l l o w i n g  c a s e s ,  which were t a k e n  from f i s c a l  y e a r  1977-78 compla in t  

r e c o r d s  and Audi to r  Genera l  s u r v e y s  o f  compla inan t s ,  i l l u s t r a t e  t h e  problems 

w i t h  t h e  c u r r e n t  bonding sys tem.  



Case 1 

On A p r i l  16, 1978, t h e  R e g i s t r a r  o f  C o n t r a c t o r s  revoked t h e  l i c e n s e  of a 

p a i n t i n g  and wall c o v e r i n g  c o n t r a c t o r .  From J u l y  28,  1977 t o  September 1 ,  

1978, 43 compla in t s  were f i l e d  a g a i n s t  t h e  c o n t r a c t o r ,  42 o f  which went 

unreso lved .  O f t h e s e  42compla inan t s ,  40 were consumers,  one was a s u p p l i e r  and 

one was a n  employee. 

The c o n t r a c t o r  had o b t a i n e d  a $1,000 s u r e t y  bond f o r  t h e  p r o t e c t i o n  of t h o s e  

w i t h  whom he d e a l t .  The bond was p a i d  i n  May 1978 t o  a s u p p l i e r ,  who -- had n o t  

f i l e d  a compla in t  w i t h  t h e  R e g i s t r a r .  I n  a s u r v e y  o f  t h o s e  f i l i n g  compla in t s  

a g a i n s t  t h i s  c o n t r a c t o r ,  i t  was determined t h a t  t h e  average  l a s s  s u f f e r e d  by 

t h e s e  compla inan t s  was s l i g h t l y  o v e r  $2,000.  Thus,  t h e  a g g r e g a t e  l o s s  s u f f e r e d  

by t h e s e  compla inan t s ,  was o v e r  $86,000 from a c o n t r a c t o r  who was r e q u i r e d  t o  

p r o v i d e  o n l y  a $1,000 bond f o r  t h e  p u b l i c ' s  p r o t e c t i o n .  

Case 2 

On March 22, 1978, t h e  l i c e n s e  o f  a swimming poo l  c o n t r a c t o r  was revoked 

l e a v i n g  24 unreso lved  compla in t s .  Of t h e s e  24 compla inan t s ,  18 were consumers, 

f o u r  were s u b - c o n t r a c t o r s  and two were  s u p p l i e r s .  None o f  t h e s e  24 

compla inan t s  r e c e i v e d  any money from t h e  $10,000 cash  bond p o s t e d  by t h e  

c o n t r a c t o r  because  seven  o t h e r  c l a i m a n t s  had exhaus ted  t h e  bond. 

Based on a n  Audi to r  Genera l  s u r v e y  o f  compla inan t s ,  t h e  average  unrecovered 

l o s s  was $1,638,  o r  over  $39,000 f o r  t h e s e  24 compla inan t s .  

Case 3 

A r o o f i n g  c o n t r a c t o r  whose l i c e n s e  was revoked by t h e  R e g i s t r a r  l e f t  15 

u n r e s o l v e d  compla in t s .  An Audi to r  Genera l  s u r v e y  o f  t h e s e  unreso lved  

c o m p l a i n t s  r e v e a l e d  t h a t  t h e  average  i n d i v i d u a l  l o s s  was $1,176 o r  an  a g g r e g a t e  

l o s s  o f  $17,640.  The c o n t r a c t o r  was r e q u i r e d  t o  p o s t  on ly  a $1,000 bond. 

The above c a s e s  r e p r e s e n t  o n l y  a s m a l l  segment of t h e  unreso lved  compla in t s  

f i l e d  a g a i n s t  c o n t r a c t o r s  who a r e  no l o n g e r  i n  b u s i n e s s .  For  example, a n  

e s t i m a t e d  400 compla in t s  were c l o s e d  by t h e  R e g i s t r a r  d u r i n g  f i s c a l  y e a r  1977- 

7 8  because  t h e  c o n t r a c t o r ' s  l i c e n s e  had been revoked.  Approximately 260 o f  * 
t h e s e  compla in t s  were f i l e d  by consumers who s u f f e r e d  a n  average  l o s s  of $1,500 

o r  a n  a g g r e g a t e  l o s s  o f  $390,000.  



An Auditor General survey o f  complainants who had s u f f e r e d  f i n a n c i a l  l o s s e s  

because c o n t r a c t o r s  had gone ou t  of  bus iness  without s u f f i c i e n t  bonding 

r evea l ed  widespread consumer d i s s a t i s f a c t i o n  wi th  t h e  cu r r en t  system. The 

fo l lowing  complainant quo ta t i ons  i l l u s t r a t e  t h a t  d i s s a t i s f a c t i o n :  

" S t a t e  does no t  r e q u i r e  t h e  c o n t r a c t o r  t o  have enough i n  
bond money. 

I f  bankrupt con t r ac to r  has  more than  1  c la im a s  t h i s  one 
d id ,  then a l l  c i t i z e n s  l o s e  and bear  t h e  brunt  of  F a l s e  
Misrepresentation.'Bonded with  S t a t e v 1 '  

"1 thought t h a t  any complaints  o r  charges  a g a i n s t  t h e  
company were supposed t o  be made through t h e  R e g i s t r a r  of  
Cont rac tors .  l1 

"1 f i l e d  a  complaint wi th  t h e  R e g i s t r a r  but i t  was my 
understanding I would have t o  f i l e  another  form f o r  t h e  
money. l1 

When I c a l l e d  t h e  department,  I was t o l d  t h e y  were l i c e n s e d  
and bonded. No one ever  informed us t h a t  t h e  bond was on ly  
$1000 f o r  a l l  l i a b i l i t y  whi le  t h e  job was $5000. This  i s  
f raud  on your p a r t .  Because you i n f e r r e d  t hey  were covered 
by - no t  t e l l i n g  us  t h a t  t h e  law only  r e q u i r e s  a $1,000 bond. 
You should be i n  j a i l . "  - 
". . .we were aware t h a t  a l l  t h e  s t a t e  r e q u i r e s  is  a  l i c e n s e  
bond f o r  minimal amounts. The gene ra l  p u b l i c  t h i n k s  t h a t  
'Licensed & Bonded1 g ives  p r o t e c t i o n  f o r  performance i n  
t h e  amount of  t h e  c o n t r a c t .  I n  a  s ense  t h e  s t a t e  i s  a 
pa r ty  t o  f a l s e  adve r t i s i ng . "  

"1 found h i s  bond had a l r e a d y  been a t t ached ,  i t  was very 
inadequate  on ly  $1,000 - then he f i l e d  bankruptcy and was 
informed t h e r e  was nothing more I could do t o  recover  my 
money. l1 

"1 was 4 t h  i n  l i n e  f o r  h i s  bond. F i r s t  3 came t o  roughly 
$10,000. Bond was $1,000 - a  joke!" 

l l . . .  d i d  n o t  r e a l i z e  t h a t  t h e  d o l l a r  amount of  t h e  bond was 
s o  minimal t h a t  i t  could hard ly  cover  a  s i n g l e  complaint .I1 

"Representat ive o f  R e g i s t r a r  of  Con t r ac to r s  i n spec t ed  
house and agreed v e r b a l l y  wi th  my complaints but gave me no 
hope o f  ob t a in ing  r e s t i t u t i o n . "  



With r ega rd  t o  t h e  inadequacy o f  bond amounts c i t e d  above i t  should be noted 

t h a t  t h e  bond amount a  c o n t r a c t o r  i s  r e q u i r e d  t o  pos t  i s  dependent upon l i c e n s e  

c l a s s i f i c a t i o n  and a n t i c i p a t e d  annual volume of  bus iness .  The con t r ac to r  is  

allowed t o  e s t ima te  gross  volume of work on R e g i s t r a r  l i c e n s e  a p p l i c a t i o n s .  

However, t h e  R e g i s t r a r  does not  v e r i f y  t h e  accuracy o f  t h e s e  e s t ima te s .  The 

fo l lowing  c a s e  i l l u s t r a t e s  t h a t  some c o n t r a c t o r s  u n d e r s t a t e  a n t i c i p a t e d  gross  

v o l u ~ e  o f  bus iness  and a s  a  r e s u l t  do no t  pos t  s u f f i c i e n t  bonds. 

I n  ~a~ o f  1976 a  General Bui ld ing  Heavy Cons t ruc t ion  l i c e n s e  was i s sued  t o  a  

Phoenix home bu i lde r .  The c o n t r a c t o r  es t imated  i ts  annual  g ros s  volume of work 

f o r  f i s c a l  yea r s  1975-76, 1976-77 and 1977-78 t o  be $150,000. A s  a r e s u l t ,  t h e  

c o n t r a c t o r  was r e q u i r e d t o  pos t  a  $3,000 bond. However, a  review of subsequent 

complaints f i l e d  a g a i n s t  t h i s  c o n t r a c t o r  revea led  t h a t  t h e  c o n t r a c t o r t s  annual 

g ros s  volume of  work f o r  f i s c a l  years  1975-76 through 1977-78 was a t  a  minimum 

a s  fol lows:  

F i s c a l  year  1975-76 $1 89,595 

F i s c a l  year  1976-77 554,142 

F i s c a l  year  1977-78 456,362 

Based on t h e  above g ros s  volumes of work, t h e  c o n t r a c t o r ' s  bond should have 

been t h r e e  t imes t h e  $3,000 a c t u a l l y  posted.  The c o n t r a c t o r  went out  of 

bus iness  and h i s  l i c e n s e  was revoked i n  1978 l eav ing  a t  l e a s t  n ine  unresolved 

complaints .  



The Revenues Generated By The 

Bonding System To A Large Extent  

Are Not Avai lab le  To Reimburse 

Those Who S u f f e r  F inanc i a l  Losses 

I n  Dealinn With Cont rac tors  

Arizona c o n t r a c t o r s  pay annual ly ,  premiums oC approximately $2,200,000 t o  

s u r e t i e s  t o  f u l f i l l  t h e s e  bonding requirements ."  However, of t h a t  $2,200,000 

rece ived  by s u r e t i e s  only an es t imated  $688,600 i s  pa id  ou t  annual ly  t o  t hose  

who have obtained judgments a g a i n s t  cont rac tors .**  Thus, s u r e t i e s  r e c e i v e  

approximately $1,500,000 more from c o n t r a c t o r s  than they  pay out  annual ly .  

I n  a d d i t i o n ,  c o n t r a c t o r s  have t h e  op t ion  o f  pos t i ng  cash  bonds wi th  t h e  S t a t e  

Treasurer  a s  a  means o f  f u l f i l l i n g  t h e i r  bonding requirements .  The S t a t e  

Treasurer  i n v e s t s  t h e s e  cash bonds i n  o rde r  t o  ea rn  i n t e r e s t  income. However, 

any i n t e r e s t  income earned from t h e s e  cash bonds belongs t o  t h e  S t a t e  General 

Fund and i s  not  a v a i l a b l e  f o r  d i s t r i b u t i o n  t o  c la imants  a g a i n s t  con t r ac to r s .  

During f i s c a l  year  1978-79, t h e  cash bonds depos i ted  wi th  t h e  S t a t e  T reasu re r  

earned approximately $235,000 i n  i n t e r e s t .  

A s  a  r e s u l t ,  dur ing  f i s c a l  year  1978-79, approximately $2,435,000 was e i t h e r  

paid by c o n t r a c t o r s  t o  s u r e t i e s  o r  earned a s  i n t e r e s t  on cash bonds depos i ted  

wi th  t h e  S t a t e  T reasu re r ,  but  on ly  $756,800 was pa id  t o  c la imants  a g a i n s t  

c o n t r a c t o r s 1  bonds a s  shown below. 

* Based on responses  obtained i n  a  survey o f  500 c o n t r a c t o r s .  
** Based on a  survey of  bonding companies, i t  was determined t h a t  l o s s e s  

averaged 31.3% of  premium d o l l a r s .  



Bond Premiums Pa id  By Cont rac tors  
To S u r e t i e s  

I n t e r e s t  Earned On Cash Bonds Deposited 
With The S t a t e  Treasurer  

Bond D i s t r i b u t i o n s  Pa id  To Claimants Against 
Contractors :  

Su re ty  Judgments $688,600 
Cash Bond Fund Judgments ( F i s c a l  

Year 1977-78) 68,200 756,800 3 1 - 

Bond Premiums o r  Cash Bond I n t e r e s t  Earnings 
Retained By S u r e t i e s  O r  The General Fund 

A s  shown above, on ly  31 percent  of t h e  annual bond premiums pa id  t o  s u r e t i e s  

and i n t e r e s t  earned on cash bonds a r e  d i s t r i b u t e d  t o  c la imants  a g a i n s t  

con t r ac to r s .  It should be noted t h a t  t hose  c la imants  a r e  t h e  ones t h e  bonding 

system i s  designed t o  p r o t e c t  a g a i n s t  f i n a n c i a l  l o s s .  



The Recovery Fund Method O f  

Consumer P r o t e c t i o n  Has Been 

Found To Prov ide  S u b s t a n t i a l l y  

More P r o t e c t i o n  To Consumers 

An a l t e r n a t i v e  form o f  consumer p r o t e c t i o n  has  been developed and i s  c u r r e n t l y  

i n  use  by t h e  Hawaiian C o n t r a c t o r s  Board. The method adopted i n  Hawaii f o r  

consuner  p r o t e c t i o n  i s  a Recovery Fund t o  which a l l  l i c e n s e d  c o n t r a c t o r s  

c o n t r i b u t e .  The f u l l  t e x t  of t h e  a p p l i c a b l e  Hawaiian s t a t u t e s  i s  l o c a t e d  a t  

Appendix V I ;  however, t h e  p e r t i n e n t  f e a t u r e s  o f  t h e  Recovery Fund a r e  a s  

fo l lows :  

1. For an o r i g i n a l  l i c e n s e  each c o n t r a c t o r  pays $150 i n t o  t h e  fund.  

2. Each c o n t r a c t o r  pays $50 i n t o  t h e  fund upon renewal each  b i e n n i a l  

renewal p e r i o d .  

3. The f u n d ' s  l i a b i l i t y  does  n o t  exceed $10,000 f o r  damages s u s t a i n e d  

by any consumer. 

4. The f u n d ' s  l i a b i l i t y  does n o t  exceed $20,000 f o r  any l i c e n s e d  

c o n t r a c t o r .  

5.  Consumers a r e  l i m i t e d  t o  "owners o r  l e s s e e s  o f  p r i v a t e  r e s i d e n c e s ,  

i n c l u d i n g  condominium o r  c o o p e r a t i v e  u n i t s ,  who have c o n t r a c t e d  w i t h  

a du ly  l i c e n s e d  c o n t r a c t o r  f o r  t h e  c o n s t r u c t i o n  of improvements o r  

a l t e r a t i o n s  t o  t h e i r  own p r i v a t e  res idences . l l  

6 .  Upon payment from t h e  fund t h e  c o n t r a c t o r ' s  l i c e n s e  is  a u t o m a t i c a l l y  

t e r m i n a t e d  u n t i l  t h e  amount of payment i s  r e p a i d  i n  f u l l .  

7.  C o n t r a c t o r s  may s t i l l  be r e q u i r e d  t o  p o s t  bonds a t  t h e  d i s c r e t i o n  o f  

t h e  board based on  t h e  e x p e r i e n c e  and f i n a n c i a l  c o n d i t i o n  o f  t h e  

l i c e n s e e  o r  a p p l i c a n t .  

When Hawaii f i r s t  e s t a b l i s h e d  i t s  Recovery Fund i n  1973, i t  was no t  l i m i t e d  t o  

consumers. A s  a  r e s u l t ,  heavy f i n a n c i a l  p r e s s u r e s  were p laced  on t h e  r e s o u r c e s  

o f  t h e  fund. Hawaii amended t h e  s t a t u t e s  t h a t  e s t a b l i s h e d  t h e  Recovery Fund i n  

1976 t o  l i m i t  a c c e s s  t o  t h e  Recovery Fund t o  consumers. Thus, pe rsons  s u c h  a s  

s u p p l i e r s ,  unions  and o t h e r  c o n t r a c t o r s  may n o t  f i l e  c l a i m s  a g a i n s t  t h e  

Recovery Fund. According t o  t h e  Execu t ive  S e c r e t a r y  o f  t h e  Hawaii C o n t r a c t o r ' s  

Board, t h e  Recovery Fund is o p e r a t i n g  v e r y  w e l l .  



An Auditor General survey o f  500 l i c e n s e d  c o n t r a c t o r s  revea led  t h a t  52.7 

percent  p r e f e r r e d  t h e  Recovery Fund method of consumer p r o t e c t i o n  t o  t h e  

c u r r e n t  bonding system. 

CONCLUSION 

The c u r r e n t  c o n t r a c t o r  bonding system does no t  e f f e c t i v e l y  p r o t e c t  consumers i n  

t h a t :  • 
- The bonding system p r o t e c t s  t h o s e  who a r e  f a m i l i a r  w i t h  t h e  l e g a l  

p rocesses  involved,  g e n e r a l l y  no t  t h e  consumer, and 

- Revenues generated by t h e  bonding system, t o  a l a r g e  e x t e n t ,  a r e  no t  

a v a i l a b l e  t o  reimburse consumers who s u f f e r  f i n a n c i a l  l o s s e s  i n  • 
dea l ing  with con t r ac to r s .  

An a l t e r n a t i v e  form of  consumer p r o t e c t i o n ,  t h e  Recovery Fund, would provide 

s u b s t a n t i a l l y  more p r o t e c t i o n  t o  consumers. 

RECOMMENDATION 

The R e g i s t r a r  of  Cont rac tors  should adopt t h e  recovery fund method o f  consumer 

p r o t e c t i o n  s i m i l a r  t o  t h a t  now i n  use by t h e  Hawaii C o n t r a c t o r ' s  Board. The @ 
adopt ion o f  t h e  recovery fund would n e c e s s i t a t e  amending ARS 32-1152 and 32- 

1152.01 which p e r t a i n  t o  t h e  c u r r e n t  bonding requirements .  



FINDING I V  

IMPROVEMENTS A R E  NEEDED I N  THE PROCEDURES EMPLOYED BY THE REGISTRAR OF 

CONTRACTORS TO RESOLVE COMPLAINTS AGAINST CONTRACTORS AND PUNISH LICENSEES 

FOUND GUILTY OF OFFENSES. 

Arizona s t a t u t e s  r e q u i r e  t h e  R e g i s t r a r  t o  r e s o l v e  complaints f i l e d  by consumers 

a g a i n s t  l i c e n s e d  c o n t r a c t o r s  and t o  impose d i s c i p l i n e  a g a i n s t  c o n t r a c t o r s  when 

app rop r i a t e .  Our review of t h e  R e g i s t r a r ' s  complaint review process  revea led  

t h a t  t h e  t ime r equ i r ed  t o  r e so lve  complaints  i s  excess ive  and t h e  R e g i s t r a r  i s  

not  i n  compliance w i th  s t a t u t o r y  requirements  regard ing  complete and a c c u r a t e  

records  of  a l l  l i c e n s e  revoca t ions  and suspensions.  

The Time Required To Resolve 

Complaints Is Excessive 

Arizona Revised S t a t u t e s  32-1155 through 32-1159 p r e s c r i b e  t h e  procedures  t o  

be followed i n  r e s o l v i n g  complaints and s t a t e  i n  p a r t :  

1132-1155. F i l i n g  o f  complaint;  s e r v i c e  o f  n o t i c e ;  f a i l u r e  
t o  answer. 

A .  Upon t h e  f i l i n g  o f  a v e r i f i e d  complaint wi th  t h e  
R e g i s t r a r  charging a l i c e n s e e  wi th  t h e  commission, 
w i th in  two years  p r i o r  t o  t h e  d a t e  o f  f i l i n g  t h e  
complaint,  of  an a c t  which i s  cause f o r  suspension o r  
revoca t ion  o f  a l i c e n s e ,  t h e  R e g i s t r a r  a f t e r  
i n v e s t i g a t i o n  may i s s u e  a c i t a t i o n  o r  upon w r i t t e n  
r eques t  of  t h e  complainant s h a l l  i s s u e  a c i t a t i o n  
d i r e c t i n g  t h e  l i c e n s e e ,  w i t h i n  t e n  days a f t e r  s e r v i c e  
of t h e  c i t a t i o n  upon him, t o  appear by f i l i n g  w i th  t h e  
R e g i s t r a r  h i s  v e r i f i e d  answer t o  t h e  complaint 
showing cause,  i f  any, why h i s  l i c e n s e  should no t  be 
suspended o r  revoked. 

32-1156. Notice of  hear ing.  

A. Uponthe  f i l i n g o f  a n a n s w e r b y a l i c e n s e e s e r v e d w i t h  
a complaint under s e c t i o n  32-1155, t h e  R e g i s t r a r  
s h a l l  f i x  a t ime and p l ace  f o r  a hea r ing  and s h a l l  
g ive  t h e  l i c e n s e e  and t h e  complainant no t  less than  
f i v e  days n o t i c e  thereof . .  . . 

B. With t h e  n o t i c e  t o  complainant t h e r e  s h a l l  be 
a t t ached  o r  enclosed a copy of  t h e  answer. . . .  



"32-1157. Hearing. 

A.  Upon t h e  hear ing ,  t h e  R e g i s t r a r  s h a l l  hear a l l  
r e l e v a n t  and competent evidence o f f e r e d  by t h e  
complainant and t h e  l i c e n s e e ,  and may cont inue  t h e  
hear ing  from time t o  time when he deems it necessary 
and proper.  

B. Af t e r  t h e  hear ing  i s  concluded and t h e  mat te r  
submit ted,  t h e  R e g i s t r a r  s h a l l ,  wi th in  f i f t e e n  days,  
g ive  h i s  dec i s ion  i n  w r i t i n g ,  e i t h e r  suspending o r  
revoking t h e  l i c e n s e  o r  d i smiss ing  t h e  complaint,  
wi th  a b r i e f  s ta tement  of h i s  reasons t h e r e f o r . .  .. 

C .  A dec i s ion  by t h e  R e g i s t r a r  suspending o r  revoking a  
l i c e n s e  s h a l l  no t  t a k e  e f f e c t  u n t i l  twenty days a f t e r  
s e r v i c e  o f  n o t i c e  t h e r e o f .  

32-1158. Rehearing. 

A .  Within twenty days a f t e r  s e r v i c e  o f  n o t i c e  o f  t h e  
dec i s ion  of  t h e  R e g i s t r a r  suspending o r  revoking a  
l i c e n s e  o r  t h e  d i smi s sa l  o f  a  c i t a t i o n  and complaint,  
t h e  l i c e n s e e  o r  complainant may apply f o r  a  r ehea r ing  
by f i l i n g  wi th  t h e  R e g i s t r a r  h i s  p e t i t i o n  i n  w r i t i n g  
t h e r e f o r .  Within f i v e  days a f t e r  f i l i n g  such 
p e t i t i o n ,  t h e  R e g i s t r a r  s h a l l  have n o t i c e  t he reo f  
se rved  upon t h e  complainant by mai l ing  a  copy of t h e  
p e t i t i o n  t o  him i n  t h e  manner p re sc r ibed  i n  s e c t i o n  
32-1156 f o r  n o t i c e  of hear ing .  The f i l i n g  of a 
p e t i t i o n  f o r  r ehea r ing  s h a l l  be a cond i t i on  precedent 
t o  any r i g h t  of  appeal  a s  prescr ibed  pursuant  t o  
s e c t i o n  32-1159. 

B. The f i l i n g  o f  a  p e t i t i o n  f o r  r ehea r ing  s h a l l  suspend 
t h e  ope ra t i on  of  t h e  R e g i s t r a r ' s  a c t i o n  i n  suspending 
o r  revoking t h e  l i c e n s e  and permits  l i c e n s e e  t o  
cont inue  t o  do bus iness  a s  a  c o n t r a c t o r  pending 
den ia l  o r  g r a n t i n g  o f  t h e  p e t i t i o n ,  and i f  t h e  
p e t i t i o n  is  g ran t ed ,  s h a l l  suspend ope ra t i on  of such 
a c t i o n  pending t h e  dec i s ion  o f  t h e  R e g i s t r a r  upon t h e  
rehear ing .  

C .  I n  h i s  o rder  g r a n t i n g  o r  denying a  r ehea r ing ,  t h e  
R e g i s t r a r  s h a l l  i nc lude  a  s ta tement  of t h e  p a r t i c u l a r  
grounds and reasons  f o r  h i s  ac t i on . ; . .  

Within t e n  days a f t e r  submission o f  t h e  ma t t e r  upon 
r ehea r ing ,  t h e  R e g i s t r a r  s h a l l  render  h i s  dec i s ion  i n  
w r i t i n g  and g ive  n o t i c e  t he reo f  i n  t h e  same manner a s  
i f  a  dec i s ion  rendered upon an o r i g i n a l  hear ing .  



"D. If an o rde r  denying a r ehea r ing  o r  a dec i s ion  given 
upon a r ehea r ing  r e s u l t s  i n  immediate suspension o r  
revoca t ion  o f  a l i c e n s e ,  t hen  ope ra t i on  o f  such o rde r  
o r  dec i s ion  s h a l l  be suspended u n t i l  t e n  days a f t e r  
s e r v i c e  o f  n o t i c e  t h e r e o f .  

32-1159. Appeal. 

An a c t i o n  t o  review a f i n a l  a d m i n i s t r a t i v e  dec i s ion  
of t h e  R e g i s t r a r  of  Con t r ac to r s  s h a l l  be pursuant  t o  
T i t l e  12, Chapter 7 ,  A r t i c l e  6 ,  except  t h a t  t h e  
R e g i s t r a r  o f  Cont rac tors  s h a l l  have t h i r t y  days t o  
prepare and f i l e  wi th  t h e  cou r t  a t r a n s c r i p t  of t h e  
proceedings before  t h e  r e g i s t r a r . "  

The t ime r equ i r ed  t o  r e so lve  complaints as p re sc r ibed  above i s  excess ive .  An 

a n a l y s i s  of  324 complaints t h a t  were c losed  du r ing  t h e  per iod  J u l y  1 ,  1978 t o  

December 31, 1978 revea led  t h e  t ime r e q u i r e d  f o r  each s t e p  i n  t h e  complaint 

process .  Table 6 summarizes t h e  r e s u l t s  of  t h i s  a n a l y s i s .  



TABLE 6 

S t e p s  i n  t h e  
Complaint  P r o c e s s  

SUMMARY OF TIME REQUIRED FOR EACH 
STEP I N  THE COMPLAINT PROCESS AS 

PRESCRIBED I N  ARS 32-1155 THROUGH 32-1159 

Complaint  Re jec ted*  

Complaint Accepted But Resolved 
Between Complainant And C o n t r a c t o r  
P r i o r  To The R e g i s t r a r  I s s u i n g  A 
C i t a t i o n  

C i t a t i o n  I s s u e d  But Resolved 
Between Complainant And 
C o n t r a c t o r  P r i o r  To The Hear ing  
Being Held 

Resolved A t  Hear ing  

Resolved A t  Rehear ing  

Appealed To And Resolved A t  
S u p e r i o r  Cour t  

P e r c e n t a g e  
o f  Complaints  

Analvzed 

Average E lapsed  
Time i n  Days Cumulative E lapsed  

t o  Complete S t e p  Time i n  Days 

40 

* R e j e c t e d  f o r  l a c k  o f  j u r i s d i c t i o n ,  compla in t  exceeded i n d u s t r y  s t a n d a r d s  o r  
complainant  r e f u s e d  h e l p  from c o n t r a c t o r .  

** Case f i l e s  d e s t r o y e d  i n  f i r e  a t  t h e  R e g i s t r a r ' s  on J a n u a r y  14,  1979, c a s e  
reopened o r  complainant  t a k i n g  c i v i l  a c t i o n .  

A s  shown i n  T a b l e  6 ,  most  compla in t s  are r e s o l v e d  between t h e  complainant  and 

t h e  c o n t r a c t o r  p r i o r  t o  a c i t a t i o n  b e i n g  i s s u e d  by t h e  R e g i s t r a r .  However, 

even t h o s e  complaint  s e t t l e m e n t s  t a k e  a n  a v e r a g e  o f  70 days .  Those compla in t s  

t h a t  go beyond t h e  c i t a t i o n  s t a g e  r e q u i r e  s i g n i f i c a n t l y  more t ime  t o  r e s o l v e .  

F o r  example, compla in t s  r e s o l v e d  a f t e r  a c i t a t i o n  has  been i s s u e d  b u t  p r i o r  t o  

t h e  h e a r i n g  d a t e  r e q u i r e  194 days  f o r  r e s o l u t i o n  and compla in t s  r e s o l v e d  a t  a  

h e a r i n g  r e q u i r e  246 days  f o r  r e s o l u t i o n .  



It should be noted t h a t  t hose  complaints t h a t  a r e  r e so lved  p r i o r  t o  a  hea r ing  

a r e  u s u a l l y  reso lved  a s  a  r e s u l t  of  c o n t r a c t o r  a c t i o n .  That i s ,  a  c o n t r a c t o r  

t akes  app rop r i a t e  a c t i o n  r ega rd ing  a  complaint-then t h e  complaint p rocess  

s t o p s .  However, under c u r r e n t  procedures ,  c o n t r a c t o r s  have l i t t l e  i n c e n t i v e  t o  

t ake  app rop r i a t e  a c t i o n  exped i t i ous ly .  For example, a  con t r ac to r  can wa i t  

u n t i l  t h e  day before  a  complaint i s  scheduled f o r  hea r ing  t o  t ake  a p p r o p r i a t e  

a c t i o n  and s t i l l  avoid a  hear ing.  A s  a  r e s u l t ,  c o n t r a c t o r s  a c t u a l l y  have an 

i n c e n t i v e  t o  de lay  t a k i n g  a c t i o n  a s  l ong  a s  pos s ib l e  under t h e  c u r r e n t  system. 

The fol lowing s ta tement  by a  home b u i l d e r ' s  a s s o c i a t i o n  t o  its members a t t e s t s  

t o  t h a t  f a c t :  

" I f  you r ece ive  a  complaint on a  block fence  no t  being 
complete, r eques t  a  hear ing.  Hopefully,  you w i l l  be a b l e  
t o  complete t h e  block fence be fo re  t h e  hea r ing  d a t e  comes 

(Emphasis added) 

This  l a c k  of  con t r ac to r  i n c e n t i v e  t o  r e s o l v e  complaints exped i t i ous ly  i s  a  

primary cause f o r  t h e  c u r r e n t  l engthy  complaint process .  One by-product of 

such a  lengthy  complaint process  i s  t h a t  i t  jeopard izes  o the r  consumers. This  

occurs  because a  con t r ac to r  cont inues  t o  be l i c e n s e d  u n t i l  t h e  R e g i s t r a r  

suspends o r  revokes t h e  c o n t r a c t o r ' s  l i c e n s e .  Thus, whi le  one complaint 

a g a i n s t  a  p a r t i c u l a r  c o n t r a c t o r  is  being processed a d d i t i o n a l  complaints may be 

f i l e d  by o the r  consumers a g a i n s t  t h e  same con t r ac to r .  However, i f  t h e  

R e g i s t r a r  revokes t h e  c o n t r a c t o r s  l i c e n s e  based upon t h e  i n i t i a l  complaint ,  any 

subsequent complaints f i l e d  a g a i n s t  t h a t  c o n t r a c t o r  by o t h e r  consumers a r e  

dismissed. The R e g i s t r a r  no longer  has j u r i s d i c t i o n  over  t h e  c o n t r a c t o r  a f t e r  

t h e  R e g i s t r a r  has revoked t h e  c o n t r a c t o r ' s  l i c e n s e .  The fo l lowing  ca se s  

i l l u s t r a t e  how a lengthy  complaint p rocess  works t o  t h e  disadvantage of  

consumers. 



Case I 

On J u l y  28, 1977, a complaint was f i l e d  a g a i n s t  a p a i n t i n g  & wal l  covering 

con t r ac to r .  This  complaint r e s u l t e d  i n  t h e  r evoca t ion  of t h e  c o n t r a c t o r ' s  

l i c e n s e  on Apr i l  16, 1978, n ine  months l a t e r .  During t h e  nine-month per iod 

from t h e  f i l i n g  of t h e  complaint t o  t h e  r evoca t ion ,  44 o t h e r  complaints were 

f i l e d .  

Case 2 

A r oo f ing  c o n t r a c t o r ' s  l i c e n s e  was revoked on February 12, 1978 because of  a 

complaint f i l e d  .September 29, 1977. During t h e  f i v e  and one-half months 

between t h e  f i l i n g  of  t h e  complaint and r evoca t ion ,  15 a d d i t i o n a l  complaints 

were f i l e d  wi th  t h e  R e g i s t r a r .  

Case 3 

On March 22, 1978, a swimming pool c o n t r a c t o r ' s  l i c e n s e  was revoked due t o  a 

complaint f i l e d  October 28, 1977. A t  t h e  time of  l i c e n s e  revoca t ion ,  28 

complaints had been f i l e d  wi th  t h e  R e g i s t r a r  a g a i n s t  t h i s  con t r ac to r .  

An Auditor General survey of  i n d i v i d u a l s  and firms t h a t  had f i l e d  complaints 

wi th  t h e  R e g i s t r a r  t h a t  were c losed  from January 1,  1979 t o  June 30, 1979, 

d i s c lo sed  t h a t :  

- 39.6 percent  f e l t  t h a t  t h e  de lay  i n  process ing  t h e  complaint r e s u l t e d  

i n  a hardsh ip  ( f i n a n c i a l  o r  o the rwi se ) .  

- 32.9 percent  f e l t  t h a t  t h e  R e g i s t r a r  was not  u s e f u l  i n  r e so lv ing  

t h e i r  complaint.  

- 38.6 percent  f e l t  t h a t  t h e  R e g i s t r a r  of Cont rac tors  i s  not  usefu l  i n  

p r o t e c t i n g  t h e  pub l i c  from incompetent o r  une th i ca l  con t r ac to r s .  

I n  a d d i t i o n ,  t hose  persons t h a t  responded t o  t h e  survey f r equen t ly  expressed 

anger  and f r u s t r a t i o n  a t  t h e  l e n g t h  of t h e  complaint process  and t h e  apparent  

i n a b i l i t y  of  t h e  R e g i s t r a r  t o  e f f e c t i v e l y  r e g u l a t e  c o n t r a c t o r s  such a s :  



"The con t r ac to r  knows he can go a l l  t h e  way up t o  t h e  
hear ing  without performing a t  t h e  expense of t h e  home 
buyer s i n c e  most i n d i v i d u a l s  won't pursue t h e  mat te r  t h a t  
f a r  due t o  t ime,  d o l l a r s ,  f r u s t r a t i o n  and al though not  
mandatory, c o s t  of  lawyer f e e s  f o r  being r ep re sen t ed  a t  
t h e  hear ing.  Even i f  ( t h e )  case  i s  r u l e d  a g a i n s t  t h e  
c o n t r a c t o r ,  he performs without  pena l ty .  There i s  no 
i n c e n t i v e  f o r  t h e  c o n t r a c t o r  t o  perform u n t i l  a f t e r  ( t h e )  
hear ing.  " 

"My husband was. . . overseas  and I had t o  handle  t h i s  myself 
- became phys i ca l l y  ill and menta l ly  upse t  due t o  long  
drawn ou t  procedures . .  

My c o n t r a c t o r  ignored me and a l s o  t h e  R e g i s t r a r ,  f o r  
awhile  he was unobtainable  and go t  away wi th  it." 

"Completely reorganize  o r  e l i m i n a t e  department.  Ex i s t i ng  
s i t u a t i o n  is  completely u s e l e s s  and I 1 m  s u r e  a waste of 
tax-payers money. 

" Inspec tor  c a l l e d  on c o n t r a c t o r  REPEATEDLY, c o n t r a c t o r  
tended t o  ignore  whomever he pleased." 

"The b u i l d e r s  don ' t  seem upse t  i n  t h e  l e a s t  when you go 
( t o )  t h e  R e g i s t r a r  of  Cont rac tors .  Perhaps t hey  don ' t  
have enough power over t h e  bu i lders . "  

"The R e g i s t r a r  showed complete i n d i f f e r e n c e  t o  my problem 
- t h e  complaint s a t  f o r  over 6 months without  anyth ing  
happening - I c a l l e d  many t imes  and was t o l d  'This  a l l  
t akes  t ime' ." 

" A s  f a r  a s  I ' m  concerned you should change t h e  name t o  
R e g i s t r a r  FOR Con t r ac to r s  - I was t o l d  t h a t  they  would not  
i n spec t  my roof . .  .I was a l s o  t o l d  t h a t  I could  r eques t  a 
hear ing  which might be scheduled i n  f o u r  t o  s i x  months. 
Af te r  t h e  hear ing  I would have t o  f i l e  another  s u i t  i n  
o rde r  t o  g e t  my money o r  g e t  t h e  roof  f i xed .  The es t imated  
c o s t  of going t h i s  f a r  would have been prohib i t ive . l1  

"Shouldn't  l e t  s o  much time e l a p s e  between time o f  
complaint and completing i t  ( t h e  work). This  case  took 
over  a year." 

If Consider ing t h e  s e r v i c e  rendered ( l a c k  t h e r e o f )  t o  me, 
t h e  R e g i s t r a r  of  Con t r ac to r s  may j u s t  a s  w e l l  no t  e x i s t . "  

"1 obtained no s a t i s f a c t i o n  o r  encouragement from t h e  
R e g i s t r a r  o f  Cont rac tors  and b e l i e v e  i t  t o  be an  impotent 
powerless p a r t  of our bureaucracy." 



One means of  sho r t en ing  t h e  complaint p rocess  would be t o  provide t h e  R e g i s t r a r  

wi th  t h e  a u t h o r i t y  t o  f i n e  c o n t r a c t o r s  i f  v a l i d  consumer complaints a r e  no t  

reso lved  by t h e  c o n t r a c t o r  w i th in  a s p e c i f i e d  t ime. Such a process  could be c) 
implemented a s  follows: 

- When a complaint i s  f i l e d  w i th  t h e  R e g i s t r a r ,  t h e  con t r ac to r  i s  given 

a s p e c i f i e d  t ime t o  t a k e  a p p r o p r i a t e  a c t i o n .  
- If t h e  con t r ac to r  t a k e s  a p p r o p r i a t e  a c t i o n  wi th in  t h e  a l l o t t e d  t ime,  

t h e  complaint is  dismissed.  

- I f  t h e  con t r ac to r  does no t  t a k e  a p p r o p r i a t e  a c t i o n ,  - t h e  normal 

complaint process  i s  i n i t i a t e d .  

- The R e g i s t r a r  would impose a f i a e  on t h e  con t r ac to r  f o r  a l l  v a l i d  

complaints not  reso lved  wi th in  t h e  a l l o t t e d  time. 

The advantages of t h e  above procedure over  t h e  c u r r e n t  one is  t h a t  i t  a )  

provides  t h e  c o n t r a c t o r  wi th  an i n c e n t i v e  t o  t a k e  app rop r i a t e  a c t i o n  wi th in  a a 
reasonable  t ime ,  and b) would reduce t h e  number of  complaints r e q u i r i n g  

R e g i s t r a r  ac t i on .  

The concept of  g iv ing  c o n t r a c t o r s  a s p e c i f i c  amount of  t ime t o  r e s o l v e  v a l i d  

complaints o r  f a c e  d i s c i p l i n a r y  a c t i o n  r e g a r d l e s s  of  whether o r  not  t h e  

complaint was even tua l ly  r e so lved  was d i scussed  by t h e  Of f i ce  o f  t h e  Auditor 

General wi th  a r e p r e s e n t a t i v e  of t h e  C e n t r a l  Arizona Homebuilders Assoc ia t ion ,  

a l a r g e  Phoenix homebuilder, and R e g i s t r a r  of  Cont rac tor  personnel .  A l l  

p a r t i e s  agreed t o  t h e  concept ,  however, some expressed concern r ega rd ing  t h e  

es tab l i shment  of a f a i r  amount of  time t o  r e so lve  t h e  complaint.  

I n  a d d i t i o n ,  an Auditor General survey of  500 c o n t r a c t o r s  revea led  widespread 0 
suppor t  f o r  t h e  concept of  e s t a b l i s h i n g  r u l e s  f o r  t h e  t imely  s e t t l emen t  of 

complaints and f i n i n g  c o n t r a c t o r s  who v i o l a t e  e s t a b l i s h e d  time l i m i t s .  The 

s p e c i f i c  ques t i ons  asked o f  c o n t r a c t o r s  and t h e i r  responses  a r e  a s  follows: 



Do you f e e l  t h a t  t h e  R e g i s t r a r  of Con t r ac to r s  should promulgate r u l e s  

f o r  t h e  t imely  s e t t l emen t  of  complaints?  

Yes 86.6% 

No 13.4% 

lJould you favor  t h e  R e g i s t r a r  of  Cont rac tors  having t h e  power t o  l e v y  

f i n e d p e n a l t i e s  a g a i n s t  t hose  who exceeded a s p e c i f i e d  t ime per iod 

i n  r e s o l v i n g  a complaint (assuming t h e  complaint was v a l i d ) ?  

Yes 70.0% 

No 30.0% 

It should be noted t h a t  complaints a r e  c u r r e n t l y  being r ece ived  by t h e  

R e g i s t r a r  i n  excess  of 600 a month. The number of  complaints r ece ived  du r ing  

f i s c a l  yea r s  1976-77 through 1978-79 and t h e  p ro j ec t ed  f i s c a l  year  1979-80 

v o l u ~ e  i s  shown below: 

Percent  I n c r e a s e  
F i s c a l  Over F i s c a l  Year 
Year Number of  Complaints 1976-77 Base Year 

4204 
5725 
7509 
9453 (Est imated 

Due t o  t h e  l a c k  of  personnel  t o  handle t h e  i n c r e a s i n g  number of  complaints  

rece ived  and t h e  c u r r e n t  procedures used t o  r e s o l v e  complaints ,  t h e  backlog has  

been s t e a d i l y  i nc reas ing .  A s  of May 1 ,  1979, t h e r e  were 3055 unresolved 

complaints  f i l e d  wi th  t h e  R e g i s t r a r .  The i n c r e a s e  i n  unresolved complaints  is  

shown below. 

Number of Unresolved Percent  I n c r e a s e  
Date Complaints Over 1977 Base Year 

May 1 ,  1977 
May 1, 1978 
May 1 ,  1979 



I n  our op in ion ,  i t  i s  e s s e n t i a l  t h a t  some method be e s t a b l i s h e d  t o  s h o r t e n  t h e  

R e g i s t r a r ' s  complaint process .  This  need w i l l  become even more s e v e r e  a s  t h e  

number of  complaints f i l e d  wit'h t h e  R e g i s t r a r  and unresolved complaints 0 
i nc reases .  

The R e g i s t r a r  Is Not I n  Compliance 

With S t a t u t o r y  Requirements Regarding 

Complete And Accurate Records O f  A l l  

License Revocations And Suspensions 

Arizona Revised S t a t u t e s  32-1104 r e q u i r e s  t h e  R e g i s t r a r  t o  main ta in  complete 

and a c c u r a t e  r eco rds  of a l l  c o n t r a c t o r  l i c e n s e  revoca t ions  and suspensions and 

s t a t e s  i n  p a r t :  

"Powers and d u t i e s .  

A.  The R e g i s t r a r ,  i n  a d d i t i o n  t o  o t h e r  d u t i e s  and r i g h t s  
provided f o r  i n  t h i s  chap te r ,  s h a l l :  

2. Maintain a complete indexed record  o f  a l l  
a p p l i c a t i o n s  and l i c e n s e s  i s s u e d ,  renewed, 
t e rmina ted ,  cance l l ed ,  revoked o r  suspended under 
t h i s  chapter .  

3. Furn ish  a c e r t i f i e d  copy o f  any l i c e n s e  i s s u e d  o r  an 
a f f i d a v i t  t h a t  no l i c e n s e  e x i s t s ,  o r  t h e  c a n c e l l a t i o n  
o r  suspension t h e r e o f ,  upon r e c e i p t  of  a  f e e  o f  t h r e e  
d o l l a r s ,  and such c e r t i f i e d  copy s h a l l  be r ece ived  i n  
a l l  c o u r t s  and elsewhere a s  prima f a c i e  evidence of  
t h e  f a c t s  s t a t e d  t he re in . "  

Our review of  t h e  R e g i s t r a r ' s  records  r evea l ed  t h a t  complete and accu ra t e  

records  a r e  no t  being maintained i n  t h a t  adequate  follow-up is  no t  made of 

R e g i s t r a r  suspensions and revoca t ions  t h a t  a r e  appealed t o  t h e  Super ior  Court. 

A s  a  r e s u l t ,  some c o n t r a c t o r  l i c e n s e  suspensions and revoca t ions  t h a t  should be 

r e f l e c t e d  on con t r ac to r  records  a r e  no t .  



For example, a s  o f  Apr i l  1979, t h e  R e g i s t r a r  considered 22 suspensions and 

r evoca t ions  a s  being appealed t o  t h e  Super ior  Court when i n  f a c t  t h e  Court had 

a l r eady  rendered a  f i n a l  dec is ion .  The importance of t h i s  omission i s  t h a t  an 

appealed suspension o r  revoca t ion  i s  no t  r e f l e c t e d  on a  c o n t r a c t o r ' s  l i c e n s e  

u n t i l  t h e  dec i s ion  i s  upheld by t h e  Court .  Thus, i n  t hose  ca se s  where t h e  

R e g i s t r a r ' s  dec i s ion  was sus t a ined  by t h e  Court ,  t h e  R e g i s t r a r ' s  r eco rds  would 

be incomplete . 

An a n a l y s i s  of t h e  22 appealed dec i s ions  t h a t  were a c t u a l l y  c losed  a s  of  Apr i l  

1979 r evea l ed  t h a t  t h e  R e g i s t r a r ' s  dec i s ion  was upheld i n  e i g h t  cases .  The 

fol lowing two cases  a r e  examples. 

Case 1 

The R e g i s t r a r ' s  dec i s ion  and o rde r  suspending t h e  c o n t r a c t o r  f o r  30 days was 

appealed t o  Maricopa County Super ior  Court.  Because t h e  l i c e n s e e  f a i l e d  t o  

proper ly  pursue t h e  appeal  it  was p laced  on t h e  i n a c t i v e  ca lendar  and 

subsequent ly  dismissed without p r e jud i ce  f o r  l a c k  of  p rosecut ion  on 

December 24, 1971. The d i smis sa l  i n  e f f e c t  upheld t h e  R e g i s t r a r ' s  o rde r  of  a 

30-day suspension.  Because t h e  R e g i s t r a r  regarded  t h e  appeal  a s  open, t h e  

c o n t r a c t o r ' s  record  was never changed t o  r e f l e c t  t h e  suspension and t h e r e  i s  no 

i n d i c a t i o n  t h a t  t h e  c o n t r a c t o r  ever  performed t h e  30-day suspension.  The 

l i c e n s e e  i s  s t i l l  an a c t i v e  c o n t r a c t o r .  

Case 2 

A c o n t r a c t o r  whose l i c e n s e  had been revoked by t h e  R e g i s t r a r  ob ta ined  a  s t a y  

o rde r  from t h e  Super ior  Court dated Apr i l  7 ,  1973. The g r a n t i n g  of  t h e  s t a y  

o rde r  was cont ingent  upon t h e  pos t i ng  o f  a  $500 bond by t h e  c o n t r a c t o r .  The 

$500 bond was never posted by t h e  c o n t r a c t o r  and t h e  s t a y  never  went i n t o  

e f f e c t .  A s  a  r e s u l t ,  t h e  R e g i s t r a r ' s  o rde r  became e f f e c t i v e  i n  A p r i l  1973 

revoking t h e  c o n t r a c t o r ' s  l i c e n s e .  The r evoca t ion  does no t  appear  on t h e  

c o n t r a c t o r ' s  record  a t  t h e  R e g i s t r a r .  The c o n t r a c t o r  allowed h i s  l i c e n s e  t o  

l a p s e  on June 30, 1973. I n  1977, t h e  c o n t r a c t o r  r e a p p l i e d  f o r  a  l i c e n s e .  The 

new l i c e n s e  was i s sued  by t h e  R e g i s t r a r  on Apr i l  18, 1977. A t  p r e s e n t ,  t h e  

c o n t r a c t o r  i s  scheduled f o r  two hear ings  where he has been charged wi th  f a i l u r e  

t o  complete, abandonment o f  c o n t r a c t  and poor workmanship. 



.Two p o s s i b l e  consequences of  t h e  R e g i s t r a r  no t  fo l lowing  up on appealed 

d i s c i p l i n a r y  a c t i o n s  are a )  when t h e  impos i t ion  of  d i s c i p l i n e  i s  delayed f o r  

an unreasonable time, t h e  R e g i s t r a r  may be precluded from subsequent ly  imposing 

any pena l ty ,  and b )  consumers may have a negl igence  claim a g a i n s t  t h e  
a 

R e g i s t r a r  i f  they s u f f e r e d  harm because they  r e l i e d  on f a u l t y  c o n t r a c t o r  

in format ion  provided by t h e  R e g i s t r a r .  The L e g i s l a t i v e  Counci l ,  i n  opinions 

dated May 2 ,  1979% and May 3, 19799, s t a t e d :  

"The e q u i t a b l e  defense o f  l a c h e s  may be a v a i l a b l e  t o  a 
con t r ac to r  a g a i n s t  enforcement of a dec i s ion  and order  of 
t h e  R e g i s t r a r  i f  a l eng thy  per iod  o f  time e l a p s e s  a f t e r  
appeal  and before  implementation of t h e  l i c e n s e  suspension 
o r  revocat ion."  

''Arizona c a s e  law i s  unc l ea r  a s  t o  whether a person may have 
a negl igence claim a g a i n s t  t h e  R e g i s t r a r  o f  Cont rac tors  
f o r  f a i l u r e  t o  i nc lude  t h e  e x i s t e n c e  of  a p r i o r  l i c e n s e  
suspension o r  revoca t ion  on t h e  r eco rds  of a cu r r en t  
l i c e n s e e .  However, an argument can be made t o  t h e  e f f e c t  
t h a t  a mi s r ep re sen t a t i on  of f a c t  occasioned by a f a i l u r e  
t o  comply wi th  a s p e c i f i c  s t a t u t o r i l y  imposed 
recordkeeping duty would be an a c t i o n  which narrows t h e  
R e g i s t r a r ' s  genera l  duty t o  t h e  pub l i c  i n t o  a s p e c i a l  duty 
t o  an i n d i v i d u a l ,  t hus  s a t i s f y i n g  t h e  du ty  requirement  f o r  
a negl igence claim i n  Arizona...The o t h e r  elements of  
neg l igence  would s t i l l  need t o  be shown, i nc lud ing  
evidence t h a t  t h e  mi s r ep re sen t a t i on  of  f a c t  by t h e  
R e g i s t r a r  was t h e  proximate cause of  t h e  p l a i n t i f f ' s  
i n j u r i e s . "  

I n  our  op in ion  t h e  R e g i s t r a r  should adopt procedures t o  ensure  t h a t  con t r ac to r  a 
records  r e f l e c t  t h e  d i s p o s i t i o n  o f  appealed d i s c i p l i n a r y  dec i s ions .  

* Appendices V I I  and V I I I  con t a in  a f u l l  t e x t  of  t h e s e  opinions.  



CONCLUSION 

Improvements a r e  needed i n  complaint procedures  i n  t h a t :  

- The time t o  r e so lve  complaints i s  excess ive ,  and 

- The R e g i s t r a r  i s  not  i n  compliance w i th  s t a t u t o r y  requirements  

regard ing  complete and a c c u r a t e  r eco rds  of  a l l  l i c e n s e  r evoca t ions  

and suspensions.  

RECOMMENDATIONS 

It i s  recommended t h a t :  

- The R e g i s t r a r  be given t h e  a u t h o r i t y  t o  f i n e  c o n t r a c t o r s  who exceed a  

s p e c i f i e d  per iod  o f  time t o  r e s o l v e  v a l i d  complaints ,  and 

- The R e g i s t r a r  should adopt procedures  t o  ensure  t h a t  c o n t r a c t o r  

records  a c c u r a t e l y  r e f l e c t  cou r t  dec i s ions  t h a t  uphold d i s c i p l i n a r y  

dec is ions .  



FINDNG V 

THE REGISTRAR'S ANNUAL LICENSE RENEWAL PROCESS IS  NOT I N  COMPLIANCE WITH 

STATUTORY REQUI8EMENTS REGARDING TIMELY DEPOSITS OF MONIES RECEIVED.  I N  

A D D I T I O N  INTERNAL CONTROLS OVER THE LICENSE RENEWAL PROCESS ARE NOT ADEQUATE TO 

ALLOW FOR A DETERMINATION THAT STATUTORILY PRESCRISED LATE FILING PENALTIES ARE 

BEING PROPERLY IMPOSED. 

Cont rac tors  a r e  r equ i r ed  t o  renew t h e i r  l i c e n s e s  wi th  t h e  R e g i s t r a r  of  

Cont rac tors  annual ly  before  June 30, t o  avoid paying a l a t e  f i l i n g  penalty." 

Our review of  t h e  R e g i s t r a r ' s  annual l i c e n s e  renewal process  revea led  t h a t  i t  

i s  not  i n  compliance w i th  s t a t u t o r y  requirements  regard ing  t imely  d e p o s i t s  of 

aonies  rece ived  and t h e  i n t e r n a l  c o n t r o l s  over t h e  process  a r e  no t  adequate  t o  

a l low f o r  a de te rmina t ion  t h a t  s t a t u t o r i l y  p re sc r ibed  l a t e  f i l i n g  p e n a l t i e s  a r e  

being proper ly  imposed. 

Arizona Revised S t a t u t e s  (ARS) s e c t i o n  35-146 r e q u i r e s  a l l  s t a t e  budget u n i t s ,  

i nc lud ing  t h e  R e g i s t r a r ,  t o  promptly r emi t  monies rece ived  t o  t h e  S t a t e  

Treasurer  and s t a t e s :  

"35-146. Deposit  of r e c e i p t s  by budget u n i t s  

A l l  monies rece ived  by any o f f i c e r  o r  employee o f  any 
budget u n i t  s h a l l  be promptly r emi t t ed  t o  t h e  account of 
t h e  s t a t e  t r e a s u r e r  and no monies s h a l l  be he ld ,  used o r  
depos i ted  i n  any personal  o r  s p e c i a l  bank account 
temporar i ly  o r  o therwise  by any agent  o r  employee except  
a s  exp re s s ly  provided by t h i s  chapter. ' '  

* The f i s c a l  year  1978-79 renewal dead l ine  was delayed 31 days by a cou r t  
o rde r  t o  a l low a d d i t i o n a l  t ime f o r  c o n t r a c t o r s  t o  comply wi th  a change i n  
t h e  R e g i s t r a r ' s  Rules and Regulat ions which inc reased  t h e  bond amount f o r  
a p a r t i c u l a r  c l a s s  o f  con t r ac to r .  Although a r e l a t i v e l y  few c o n t r a c t o r s  
were a f f e c t e d  by t h e  r u l e  change, t h e  31 day postponement i n  t h e  renewal 
deadl ine  app l i ed  t o  a l l  l i c e n s e e s .  



Our rev iew i d e n t i f i e d  s e v e r a l  i n s t a n c e s  o f  t h e  R e g i s t r a r  no t  d e p o s i t i n g  checks  

r e c e i v e d  from c o n t r a c t o r s  w i t h  t h e  S t a t e  T r e a s u r e r  u n t i l  weeks o r  months had 

passed .  For  example, one  check was a p p a r e n t l y  r e c e i v e d  by t h e  R e g i s t r a r  on a 
June  6 ,  1978 b u t  n o t  r e m i t t e d  t o  t h e  S t a t e ' T r e a s u r e r  u n t i l  August 25,  1978, 80 

days l a t e r .  

The S t a t e  o f  Arizona Accounting Manual p r e p a r e d  by t h e  Department o f  Finance a 
s t a t e s ,  i n  p a r t  ( s e c t i o n  IV-8): 

"Checks s h o u l d  be r e s t r i c t i v e l y  endorsed immediate ly  upon 
r e c e i p t .  When r e c e i p t  o f  monies i s  i n c i d e n t a l  t o  a n  
agency ' s  o p e r a t i o n s ,  a fo rmal  method o f  r e c o r d i n g  s u c h  
r e c e i p t s  i s  n o t  n e c e s s a r y ,  b u t  s u f f i c i e n t  documentat ion 
shou ld  be r e t a i n e d  i n  t h e  agency ' s  f i l e s  t o  a l l o w  an a u d i t  
t r a i l  ." (Emphasis added)  

The R e g i s t r a r  does n o t ,  however, have s u f f i c i e n t  documentat ion i n  i ts  f i l e s  t o  

a l l o w  f o r  a n  a u d i t  t r a i l  f o r  monies r e c e i v e d .  Thus i t  cannot  be determined how (I 

p e r v a s i v e  o r  s e v e r e  a r e  r e m i t t a n c e  d e l a y s  s u c h , a s  t h e  one  c i t e d  above.  

A t  p r e s e n t ,  t h e r e  i s  no c o n t r o l  e s t a b l i s h e d  o r  a u d i t  t r a i l  developed f o r  monies 

r e c e i v e d  from c o n t r a c t o r s  u n t i l  t h e i r  renewal  a p p l i c a t i o n s  a r e  a c c e p t e d  by t h e  

R e g i s t r a r ,  even though t h e s e  monies may have been i n i t i a l l y  r e c e i v e d  by t h e  

R e g i s t r a r  weeks e a r l i e r .  Renewal f e e s  s h o u l d  be d e p o s i t e d  immediate ly  w i t h  t h e  

S t a t e  T r e a s u r e r .  Such d e p o s i t s  s h o u l d  be r e c o r d e d  i n  a Suspense  Account upon 

r e c e i p t  by t h e  R e g i s t r a r  and t r a n s f e r e d  from t h e  Suspense  Account t o  t h e  

Genera l  Fund upon a c c e p t a n c e  o f  t h e  l i c e n s e  renewal  a p p l i c a t i o n  by t h e  

R e g i s t r a r .  

A d d i t i o n a l l y ,  ARS 32-1 125 and 32-1 126 p r o v i d e  f o r  a n  annua l  renewal o f  

c o n t r a c t o r  l i c e n s e s  and f o r  a p e n a l t y  t o  be imposed upon t h o s e  c o n t r a c t o r s  t h a t  

f i l e  t h e i r  l i c e n s e  renewals  l a t e .  The s t a t u t e s  s t a t e :  



1132- 1  125. Renewal o f  l i c e n s e s  

A .  L i c e n s e s  i s s u e d  under t h i s  c h a p t e r  s h a l l  be suspended 
on June  30 each  y e a r  by o p e r a t i o n  of law. An a p p l i c a t i o n  
f o r  renewal o f  any c u r r e n t  c o n t r a c t i n g  l i c e n s e  addressed  
t o  t h e  r e g i s t r a r ,  w i t h  a v a l i d  bond o r  cash  d e p o s i t  on f i l e  
w i t h  t h e  r e g i s t r a r ,  accompanied by t h e  r e q u i r e d  f e e  and 
r e c e i v e d  by t h e  r e g i s t r a r  o r  d e p o s i t e d  i n  t h e  Uni ted 
S t a t e s  mail pos tage  p r e p a i d  on o r  b e f o r e  J u l y  1 ,  s h a l l  
a u t h o r i z e  t h e  l i c e n s e e  t o  o p e r a t e  as a c o n t r a c t o r  u n t i l  
a c t u a l  i s s u a n c e  o f  t h e  renewal  l i c e n s e  f o r  t h e  e n s u i n g  
f i s c a l  y e a r .  

B. A l i c e n s e  which has  been suspended by o p e r a t i o n  o f  l a w  
f o r  f a i l u r e  t o  renew may be r e a c t i v a t e d  and renewed w i t h i n  
one y e a r  o f  i ts  suspens ion  by f i l i n g  t h e  r e q u i r e d  
a p p l i c a t i o n  and payment o f  a f e e  i n  double  t h e  amount 
p r o v i d e d  f o r  renewal i n  t h i s  c h a p t e r .  When a l i c e n s e  has  
been suspended f o r  one o r  more f i s c a l  y e a r s  f o r  f a i l u r e  t o  
renew, a new a p p l i c a t i o n  f o r  l i c e n s e  must be made and a  new 
l i c e n s e  i s s u e d  i n  accordance  w i t h  t h i s  chapterr1 .  
(Emphasis added) 

3 Annual renewal f e e  f o r  g e n e r a l  e n g i n e e r i n g  
c o n t r a c t i n g ,  g e n e r a l  b u i l d i n g  heavy c o n s t r u c t i o n  
c o n t r a c t i n g  and t h e  b ranches  o r  any d i v i s i o n s  t h e r e o f  o f  
g e n e r a l  e n g i n e e r i n g  c o n t r a c t i n g  and g e n e r a l  b u i l d i n g  
c o n t r a c t i n g ,  n o t  more t h a n  one hundred t e n  d o l l a r s .  

4. Annual renewal f e e  f o r  t h e  branch o r  any d i v i s i o n  
t h e r e o f  o f  s p e c i a l t y  c o n t r a c t i n g ,  n o t  more t h a n  e igh ty-  
f i v e  d o l l a r s .  

C .  The p e n a l t y  f o r  f a i l u r e  t o  a p p l y  f o r  renewal  o f  a 
l i c e n s e  w i t h i n  t h e  time p r e s c r i b e d  by t h i s  c h a p t e r  s h a l l  
be doubled t h e  annual  renewal f e e  p r e s c r i b e d  i n  t h i s  
s e c t i o n . "  (Emphasis added)  

A d d i t i o ~ a l l y ,  t h e  R e g i s t r a r ' s  Rules  and R e g u l a t i o n s  p e r t a i n i n g  t o  renewals  

s t a t e ,  i n  p a r t :  

"R4-9- 16 LICENSE RENEWAL 

A .  It i s  t h e  s o l e  du ty  and  r e s p o n s i b i l i t y  o f  t h e  
l i c e n s e e  t o  t i m e l y  renew h i s  l i c e n s e  on f u l l y  and 
a c c u r a t e l y  completed forms as p r e s c r i b e d  by t h e  R e g i s t r a r .  
Incompleted and i n a c c u r a t e l y  completed renewal forms s h a l l  
be r e j e c t e d .  N e i t h e r  t h e  need f o r  a d d i t i o n a l  t ime  t o  
a c c u r a t e l y  complete renewal  forms as p r e s c r i b e d  by t h e  
R e g i s t r a r  nor  f a i l u r e  t o  r e c e i v e  renewal forms i n  t h e  mail 
w i l l  be  a  j u s t i f i a b l e  excuse  f o r  t h e  l a t e  renewal  o f  a  
l i c e n s e  wi thou t  payment o f  t h e  double  fee . "  



The i n t e r n a l  c o n t r o l s  over  t h e  Regis t ra r ' s  l i c e n s e  renewal process  a r e  s o  

inadequate  and t h e  documentation of t h e  system s o  i n s u f f i c i e n t  t h a t  i t  cannot 

be determined i f  t h e  l a t e  f i l i n g  p e n a l t i e s  p r e sc r ibed  i n  ARS 32-1125 and 32- 

1126 a r e  i n  f a c t  being imposed. For example, on August 25, 1978 (25  days a f t e r  

t h e  l i c e n s e  renewal d e a d l i n e ) ,  $1,790 i n  l i c e n s e  renewal f e e s  were s e n t  by t h e  

R e g i s t r a r  t o  t h e  S t a t e  Treasurer .  None of t h e  19 c o n t r a c t o r s  t h a t  paid t h e s e  

renewal f e e s  were a s se s sed  l a t e  f i l i n g  p e n a l t i e s .  However, i t  cannot be 

determined from t h e  a v a i l a b l e  documentation i n  t h e  R e g i s t r a r ' s  O f f i c e  whether 

l a t e  f i l i n g  p e n a l t i e s  should have been a s se s sed .  

The R e g i s t r a r ' s  cu r r en t  procedure f o r  reviewing c o n t r a c t o r s  l i c e n s e s  provides  a 
f o r  t h e  c o n t r a c t o r s  t o  submit a  two-part l i c e n s e  renewal form a long  wi th  t h e  

l i c e n s e  renewal f e e  t o  t h e  R e g i s t r a r .  The R e g i s t r a r  date-stamps t h e  renexa l  

a p p l i c a t i o n  and i t  is  reviewed f o r  p rop r i e ty .  If t h e  renewal i s  i n  o rde r  a  two- 

p a r t  prenumbered r e c e i p t  i s  prepared and t h e  renewal f e e  s e n t  t o  t h e  S t a t e  a 
Treasurer .  I f ,  however, t h e  l i c e n s e  renewal a p p l i c a t i o n  i s  r e j e c t e d  by t h e  

R e g i s t r a r ,  t h e  a p p l i c a t i o n  and t h e  renewal f e e  a r e  both r e tu rned  t o  t h e  

c o n t r a c t o r .  

0 
The above procedures l a c k  adequate  c o n t r o l s  and s u f f i c i e n t  documentation i n  

t h a t  t h e  on ly  means of e s t a b l i s h i n g  d a t e  c o n t r o l  over  l i c e n s e  renewal 

a p p l i c a t i o n s  i s  t h e  R e g i s t r a r ' s  d a t e  stamp. However, t h i s  d a t e  stamp i s  

r o u t i n e l y  back-dated by R e g i s t r a r  personnel  when stamping l i c e n s e  renewal 

a p p l i c a t i o n s .  Such a  p r a c t i c e  completely des t roys  t h e  i n t e g r i t y  o f  t he  d a t e  

stamp a s  a  c o n t r o l  mechanism. The p r a c t i c e  of back-dating t h e  d a t e  stamp i s  

p a r t i c u l a r l y  preva len t  when t h e  volume o f  l i c e n s e  renewals i s  h ighes t  a t  June 

30, and when problems a r i s e  wi th  renewal a p p l i c a t i o n s ,  a s  demonstrated i n  t h e  

fo l lowing  cases:  



CASE 1 

A c o n t r a c t o r  submit ted a  l i c e n s e  renewal a p p l i c a t i o n  on June 28, 1978. The 

R e g i s t r a r  r e j e c t e d  t h e  a p p l i c a t i o n  on J u l y  21, 1978, because t h e  c o n t r a c t o r l s  

bond was i n s u f f i c i e n t .  The c o n t r a c t o r  resubmi t ted  t h e  a p p l i c a t i o n  on 

August 15, 1978. The R e g i s t r a r  date-stamped t h e  a p p l i c a t i o n  a s  having been 

accepted on J u l y  31, 1978," and no l a t e  f i l i n g  pena l ty  was imposed. 

CASE 2 

A c o n t r a c t o r  submit ted a  l i c e n s e  renewal a p p l i c a t i o n  on J u l y  27, 1978, and t h e  

R e g i s t r a r  r e j e c t e d  t h e  a p p l i c a t i o n  on August 7,  1978. The c o n t r a c t o r  

resubmit ted t h e  a p p l i c a t i o n  on August 21, 1978. The R e g i s t r a r  date-stamped t h e  

a p p l i c a t i o n  a s  having been accepted  on J u l y  31, 1978,* and no l a t e  f i l i n g  

pena l ty  was imposed. 

CASE 3  

A c o n t r a c t o r  submit ted a  l i c e n s e  renewal a p p l i c a t i o n  on J u l y  3, 1978. The 

R e g i s t r a r  r e j e c t e d  t h e  a p p l i c a t i o n  on J u l y  25, 1978. The a p p l i c a t i o n  was 

resubmit ted on J u l y  31, 1978 but  was aga in  r e j e c t e d  on August 8 ,  1978. The 

c o n t r a c t o r  aga in  resubmi t ted  t h e  a p p l i c a t i o n  some time a f t e r  August 29, 1978. 

The R e g i s t r a r  date-stamped t h e  a p p l i c a t i o n  a s  having been accepted on J u l y  31, 

1978," and no l a t e  f i l i n g  f e e  was imposed. 

A s  shown i n  t h e  above ca se s ,  t h e  d a t e  stamp a s  i t  i s  c u r r e n t l y  used by t h e  

R e g i s t r a r  does no t  provide a v a l i d  i n d i c a t i o n  a s  t o  when l a t e  f i l i n g  f e e s  

should be imposed. For example, 19 problem l i c e n s e  renewals were a l l  da ted  

J u l y  31, 1978, but t h e  l i c e n s e  f e e s  were no t  depos i ted  wi th  t h e  S t a t e  T reasu re r  

u n t i l  August 25, 1978. I n  a d d i t i o n ,  l i t e r a l l y  hundreds of l i c e n s e  renewal fees 

were depos i ted  wi th  t h e  S t a t e  T reasu re r  between J u l y  31, 1978 and August 25,  

1978. However, because o f  i n s u f f i c i e n t  documentation i t  cannot be a c c u r a t e l y  

determined how many of  t h e s e  a p p l i c a t i o n s  were a c t u a l l y  f i l e d  l a t e  but  d id  no t  

have a  l a t e  f i l i n g  f e e  imposed. 

* See foo tno te  on page 56 r ega rd ing  ex t ens ions  i n  f i l i n g  deadl ine .  



The use of a  r e c e i p t s  l o g ,  f i l l e d  o u t  immediately upon r e c e i p t  of  a  l i c e n s e  

renewal a p p l i c a t i o n ,  would provide i nc reased  i n t e r n a l  c o n t r o l  and an a u d i t  

t r a i l  t o  document t h e  process ing  of  l i c e n s e  f e e s  from i n i t i a l  r e c e i p t  t o  f i n a l  a 
d i s p o s i t i o n .  I n  a d d i t i o n ,  t h e  p r a c t i c e  of  back-dating t h e  d a t e  stamp should be 

d i scont inued  i f  i t  i s  t o  have any i n t e g r i t y  as an i n t e r n a l  c o n t r o l  mechanism. 

It should be noted t h a t  t h e  f a i l u r e  t o  proper ly  impose s t a t u t o r i l y  prescr ibed  4 
l a t e  f i l i n g  f e e s  can r e s u l t  i n  s i g n i f i c a n t  monetary l o s s e s  t o  t h e  S t a t e  i n  view 

of t h e  fol lowing:  

- Approximately 12,000 c o n t r a c t o r s  annual ly  renew t h e i r  l i c e n s e s  with 

t h e  Reg i s t r a r .  

- License renewal f e e s  a r e  e i t h e r  $85 o r  $110. 

- The l a t e  f i l i n g  f e e  i s  double t h e  annual renewal f ee .  

CONCLUSION 

The R e g i s t r a r ' s  annual l i c e n s e  renewal process  i s  not  i n  compliance wi th  

s t a t u t o r y  requirements  regard ing  t ime ly  depos i t s  of  monies rece ived .  I n  

a d d i t i o n ,  i n t e r n a l  c o n t r o l s  over t h e  l i c e n s e  renewal process  a r e  no t  adequate 

t o  a l low f o r  a  de te rmina t ion  t h a t  s t a t u t o r i l y  p re sc r ibed  l a t e  f i l i n g  p e n a l t i e s  a 
a r e  being proper ly  imposed. 

RECOMMENDATION 

It i s  recommended t h a t :  a 
- License  renewal f e e s  be depos i ted  immediately w i th  t h e  S t a t e  

Treasurer .  

- The R e g i s t r a r  adopt t h e  use o f  a  r e c e i p t s  l o g  t o  document t h e  

process ing  o f  l i c e n s e  f e e s  from i n i t i a l  r e c e i p t  t o  f i n a l  • 
d i s p o s i t i o n .  

- The p r a c t i c e  of  back-dating t h e  d a t e  stamp be d i scont inued .  



FINDING V I  

CHANGES ARE NEEDED TO IMPROVE THE EFFICIENCY OF THE ANNUAL LICENSE RENEWAL OF 

CONTRACTORS. 

Our review of t h e  R e g i s t r a r  of  Con t r ac to r ' s  annual  renewal process  has shown 

t h a t  t h e  e f f i c i e n c y  could be improved wi th  t h e  fo l lowing  changes: 

1 .  Implement a more s t reaml ined  system of l i c e n s e  renewal; and 

2. Implement a  s taggered  renewal system t o  spread  t h e  renewal workload 

more evenly throughout t h e  year .  

The Need To St reaml ine  The 

Current  Sys tem Of Renewinq 

Cont rac tor  Licenses  

The annual l i c e n s e  renewal of t h e  approximately 12,000 c o n t r a c t o r s  c u r r e n t l y  

l i c e n s e d  by t h e  R e g i s t r a r  i nvo lves  t h e  fo l lowing  s t e p s  (no t  n e c e s s a r i l y  i n  

s e q u e n t i a l  o rde r ) :  

1 .  The l i c e n s e e ' s  master  f i l e  i s  r e t r i e v e d  from t h e  f i l e  room upon 

r e c e i p t  of  t h e  renewal form ( g e n e r a l l y  t h e  c l e r k  w i l l  r e t r i e v e  t e n  t o  

12 f i l e s  a t  a  t ime) .  

2. The two-part renewal form i s  date-stamped i n d i c a t i n g  t h e  d a t e  

rece ived  ( s e e  F inding  V f o r  excep t ions ) .  

3. Determine t h a t  form has been s igned  i n  t h r e e  p laces  a s  r equ i r ed .  

4. Compare s i g n a t u r e  o f  q u a l i f y i n g  p a r t y  (Q .P . )  on renewal form t o  t h a t  

contained on i n i t i a l  a p p l i c a t i o n  t o  determine t h a t  t h e  Q.P. d i d  i n  

f a c t  s i g n  t h e  renewal as r equ i r ed .  

5. Determine t h a t  t h e  form has been proper ly  no t a r i zed .  

6. Note any changes made by l i c e n s e e  such a s  address  c o r r e c t i o n s  o r  

o f f i c e r  a d d i t i o n s  o r  d e l e t i o n s  ( i f  c o r p o r a t i o n ) .  

7 .  Compare t h e  g ros s  volume o f  work r epo r t ed  on t h e  renewal form f o r  t h e  

ensuing year  a g a i n s t  t h e  bond schedule  t o  determine i f  t h e  c u r r e n t  

bond i s  app rop r i a t e  f o r  t h e  expected l e v e l  o f  a c t i v i t y .  

8. Verify t h a t  t h e  proper  amount has been r emi t t ed  f o r  t h e  renewal and 

t h a t  t h e  check has  been s igned.  

9 .  Complete two-part prenumbered r e c e i p t  i f  renewal is accepted.  

10. Attach renewal form t o  l i c e n s e e ' s  master  f i l e .  

11 .  Stamp o u t s i d e  cover of  l i c e n s e e ' s  f i l e  w i t h  year  t o  i n d i c a t e  renewal.  

12. R e f i l e  l i c e n s e e ' s  f i l e  i n  f i l e  room. 



The second copy of  t h e  renewal form i s  s e n t  t o  t h e  d a t a  process ing  s e c t i o n  o f  

t h e  Department o f  Adminis t ra t ion (D.O.A.) where t h e  computer f i l e  i s  updated t o  

r e f l e c t  t h e  l i c e n s e  renewal of  t h e  con t r ac to r  and a l s o  t o  p r i n t  t h e  

c o n t r a c t o r ' s  renewal r e c e i p t  and "pocket card." 

The need f o r  s t r e a m l i n i n g  t h e  renewal process  i s  evidenced by t h e  discrepancy 

between R e g i s t r a r  s t a f f  e s t ima te s  of  t h e  t ime a renewal should t a k e  and t h e  

amount of  time renewals a c t u a l l y  t ake .  The average of  t h e  e s t ima te s  given by 

R e g i s t r a r  s t a f f  i s  3.2 minutes per  renewal ,  however, t h e  average time over t h e  

p a s t  t h r e e  renewals based on par t - t ime s t a f f  h i r e d  f o r  renewals i s  13.4 minutes 

per renewal. If t h e  t ime i t  t a k e s  t o  process  a renewal could be reduced t o  t h a t  

e s t i m a t e  provided by R e g i s t r a r  personnel  an annual sav ings  of approximately 

$8,000 could be r e a l i z e d .  

One a spec t  of  t h e  renewal process  t h a t  would r e s u l t  i n  an e f f i c i e n c y  sav ings  i f  

d e l e t e d  would be t h e  removal and r e f i l i n g  of  t h e  c o n t r a c t o r  master  f i l e .  A l l  

of  t h e  renewal s t e p s  l i s t e d  above, except  f o r  t h e  comparison of  t h e  q u a l i f y i n g  

p a r t y ' s  s i g n a t u r e  ( f 4 ) ,  could be v e r i f i e d  from t h e  microf iche provided by 

D . O . A .  The d a t a  process ing  s e c t i o n  o f  D.O.A.  p repares  t h e  microf iche  on a 

weekly b a s i s  s o  t h a t  t h e  R e g i s t r a r  may have an e a s i l y  r e t r i e v a b l e  source  of 

in format ion  on a l l  con t r ac to r s .  

During t h e  l i c e n s i n g  renewals f o r  f i s c a l  year  1978-79, R e g i s t r a r  s t a f f  s t a t e d  

t h a t  approximately s i x  cases  of s i g n a t u r e  problems were de t ec t ed ,  however, a 

s p e c i f i c  ca se  could no t  be r e c a l l e d .  R e g i s t r a r  s t a f f  contend t h a t  t h e  

s i g n a t u r e  v e r i f i c a t i o n  i s  done t o  "keep t h e  agency ou t  o f  l i t i g a t i o n . "  The 

R e g i s t r a r ' s  l i a b i l i t y  appears  t o  be non-exis tent  i n  t h i s  ma t t e r ,  however, and 

t h e  need t o  v e r i f y  each s i g n a t u r e  does not  seem warranted. 

Add i t i ona l ly ,  a f t e r  t h e  renewal process ,  t h e  f i l e s  of  t hose  c o n t r a c t o r s  who d id  

not  renew t h e i r  l i c e n s e  could be removed from t h e  a c t i v e  l i c e n s e  s e c t i o n  and 

a l l  o t h e r  f i l e s  stamped t o  r e f l e c t  t h e  renewal.  The renewal forms could be 

f i l e d  a l p h a b e t i c a l l y  i n  a s e p a r a t e  f i l e  thus  e l imina t ing  t h e  need t o  

i n d i v i d u a l l y  f i l e  i n  t h e  c o n t r a c t o r s  master  f i l e .  



A Staggered Renewal System 

Would Spread The Workload 

More Evenly Throughout The 

Year 

Each year  t h e  R e g i s t r a r  s t a f f  processes  an i n c r e a s i n g  number of  renewals.  

Renewals f o r  f i s c a l  year  1980-81 a r e  expected t o  number approximately 12,700. 

The renewal process  c r e a t e s  a backlog o f  work du r ing  May, June and J u l y  each 

year  and has caused t h e  R e g i s t r a r  t o  h i r e  a d d i t i o n a l  par t - t ime c l e r i c a l  he lp  

annual ly  dur ing  t h i s  renewal per iod.  

One means of reducing t h e  year-end s t r a i n  on t h e  s t a f f  would be t o  implement a 

s taggered  renewal system. The renewals could be s t agge red  on a monthly o r  

q u a r t e r l y  b a s i s .  The e f f e c t  of  s t a g g e r i n g  t h e  renewals would be t o  even ou t  

t h e  workload throughout t h e  year .  

CONCLUSION 

Ef f i c i ency  o f  t h e  renewal process  could be improved i f  unneeded s t e p s  i n  t h e  

process  were e l imina ted .  Fu r the r ,  t h e  implementation of  a s t agge red  renewal 

system would even ou t  t h e  renewal workload. 

RECOMMENDATION 

Renewal procedures should be modified t o  e l i m i n a t e  unneeded s t e p s  and ARS 32- 

1125 should be amended t o  a l low f o r  t h e  renewal of c o n t r a c t o r  l i c e n s e s  on a 

s t agge red  b a s i s .  



OTHER PERTINENT INFORMATION 

The fo l lowing  informat ion  i s  p e r t i n e n t  t o  t h e  ope ra t i ons  of t h e  R e g i s t r a r  of 

Cont rac tors  and t h e  r e g u l a t i o n  o f  t h e  c o n t r a c t i n g  i n d u s t r y  i n  Arizona. 

Unrelated Trade Requirements - 
General Bui ld ing  Cont rac tors  

A t  t h e  p re sen t  time a genera l  bu i ld ing  c o n t r a c t o r  cannot c o n t r a c t  t o  do a  job 

t h a t  i nvo lves  l e s s  t han  t h r e e  un re l a t ed  t r a d e s .  This  p r o h i b i t i o n  i s  contained 

i n  t h e  Arizona Revised S t a t u t e s  (ARS) and a l s o  i n  t h e  Rules and Regula t ions  

promulgated by t h e  R e g i s t r a r  of Cont rac tors .  

Arizona Revised S t a t u t e s  32-1 102 r ega rd ing  t h e  c l a s s i f i c a t i o n  of  c o n t r a c t o r s  

s t a t e s  i n  pa r t :  

"For t h e  purpose o f  c l a s s i f i c a t i o n ,  t h e  c o n t r a c t i n g  
bus iness  s h a l l  include:  

1 .  General bu i ld ing  con t r ac t i ng .  A gene ra l  bu i ld ing  
c o n t r a c t o r  i s  a  c o n t r a c t o r  whose p r i n c i p a l  c o n t r a c t i n g  
business  i s  i n  connect ion wi th  any s t r u c t u r e  b u i l t ,  be ing  
b u i l t ,  o r  t o  be b u i l t  f o r  t h e  suppor t ,  s h e l t e r  and 
enc losure  of  persons,  an imals ,  c h a t t e l s  o r  movable 
proper ty  of  any kind r e q u i r i n g  i n  i t s  c o n s t r u c t i o n  t h e  use  
of  more than two un re l a t ed  c o n s t r u c t i o n  t r a d e s  o r  
c r a f t s . . . . "  (Emphasis added) 

Rule 4-9-01 p e r t a i n i n g  t o  d e f i n i t i o n s  i n  t h e  R e g i s t r a r s  Rules and Regula t ions  

s t a t e s  i n  p a r t :  

"F. General Bui ld ing  Cont rac tors :  Th i s  i nc ludes  both 
C la s s  B and B-2 c o n t r a c t o r s  and r e q u i r e s  t h e  use of more 
than two un re l a t ed  t r a d e s  o r  c r a f t s  i n  t h e  p u r s u i t  of any 
s i n g l e  con t r ac t . "  (Emphasis added) 



Jona than  Rose,  a n  A . S . U .  law p r o f e s s o r  and a n  a u t h o r i t y  on a n t i t r u s t  a s  i t  a 
a p p l i e s  t o  o c c u p a t i o n a l  l i c e n s i n g ,  s t a t e d  i n  a r e p o r t  t o  t h e  At to rney  G e n e r a l ' s  

O f f i c e :  * 
"The purpose  and e f f e c t  o f  t h i s  p r o v i s i o n  c l e a r l y  seems t o  
be  t o  i n s u r e  t h a t  g e n e r a l  c o n t r a c t o r s  do n o t  compete w i t h  
s p e c i a l t y  c o n t r a c t o r s  on c e r t a i n  t y p e s  o f  jobs .  Moreover, 
t h i s  e f f e c t  is  aggrava ted  by t h e  p a r t i c u l a r  i n t e r p r e t a t i o n  
t h a t  t h e  R e g i s t r a r  has  adop ted  a s  a m a t t e r  o f  p o l i c y .  I n  
s e v e r a l  s i t u a t i o n s  t h a t  a p p e a r  t o  i n v o l v e  more t h a n  two 
u n r e l a t e d  t r a d e s ,  t h e  R e g i s t r a r  h a s  t a k e n  t h e  p o s i t i o n  
t h a t  t h e y  b a s i c a l l y  i n v o l v e  o n l y  o n e  t r a d e  and t h a t  t h e  
o t h e r  work i s  i n c i d e n t a l  and supp lementa l  t h e r e t o . . . .  

A s  a  r e s u l t  of t h i s  i n t e r p r e t a t i o n ,  t h e  R e g i s t r a r  h a s  
concluded t h a t  g e n e r a l  c o n t r a c t o r s  may n o t  b i d  under  t h e i r  
g e n e r a l  c o n t r a c t i n g  l i c e n s e  on such  work. Another problem 
t h a t  o c c u r s  a s  a  r e s u l t  o f  t h e  R e g i s t r a r ' s  i n t e r p r e t a t i o n  
o f  t h e  'more t h a n  two t r a d e s '  l anguage  is  t h a t  t h e  
i n t e r p r e t a t i o n  i s  vague and n o t  t h e  s u b j e c t  o f  any 
r e g u l a t i o n ,  b u t  i s  o n l y  a  p o l i c y  o f  t h e  R e g i s t r a r  
p e r t i n e n t  t o  a p p l i c a t i o n  o f  t h e  s t a t u t e .  A s  a r e s u l t ,  t h e  
R e g i s t r a r ' s  a u t h o r i t y  i n  t h i s  a r e a  i s  p o t e n t i a l l y  s u b j e c t  
t o  abuse ,  f o r  d e c i s i o n s  may be  manipu la ted  on a n  ad  hoc 
b a s i s  f o r  any  one o f  a number o f  r e a s o n s .  

Moreover, i n  l i g h t  o f  t h e  manner i n  which t h e  s t a t u t e  i s  
w r i t t e n  and i n t e r p r e t e d  by t h e  R e g i s t r a r ,  a pe r son  h o l d i n g  
a g e n e r a l  c o n t r a c t o r ' s  l i c e n s e  cou ld  b u i l d  a  swimming pool  
as p a r t  o f  a  p r o j e c t  t o  c o n s t r u c t  a house a l t h o u g h  he might 
n o t  be q u a l i f i e d  t o  be l i c e n s e d  as a swimming pool  
c o n t r a c t o r .  Thus t h e  s t a t u t e  l e a d s  t o  p e r v e r s e  and 
i r r a t i o n a l  as w e l l  as a n t i - c o m p e t i t i v e  r e s u l t s :  a g e n e r a l  
c o n t r a c t o r  may be b a r r e d  from do ing  work t h a t  he i s  
competent  t o  perform,  b u t  p e r m i t t e d  t o  do work t h a t  he i s  
n o t  q u a l i f i e d  t o  do. . . .  

My p e r s o n a l  f e e l i n g  i s  t h a t  t h e  s t a t u t e  s h o u l d  be 
c o n s t r u e d  i n  o r d e r  t o  p e r m i t  t h e  maximum amount o f  
c o m p e t i t i o n .  T h i s  i s  p a r t i c u l a r l y  t r u e  i n  t h i s  c a s e  where 
t h e r e  a p p e a r s  t o  be no h e a l t h  o r  w e l f a r e  j u s t i f i c a t i o n  f o r  
t h i s  s t a t u t o r y  l i m i t a t i o n  o f  "more t h a n  two t rades . ! '  If 
t h e  g e n e r a l  c o n t r a c t o r  i s  p e r m i t t e d  t o  do t h e  work when i t  
is  p a r t  o f  a  l a r g e r  p r o j e c t ,  i t  i s  u n c l e a r  what h e a l t h  o r  
s a f e t y  c o n s i d e r a t i o n s  j u s t i f y  r e s t r i c t i n g  him from do ing  
s m a l l e r  p r o j e c t s .  A s  ment ioned,  t h e  o n l y  purpose  of t h e  
s t a t u t e  seems t o  be t o  p r o t e c t  s p e c i a l t y  c o n t r a c t o r s  on 
c e r t a i n  t y p e s  o f  jobs ."  

* The complete  t e x t  o f  P r o f e s s o r  Rose ' s  r e p o r t  a s  i t  p e r t a i n s  t o  t h e  
R e g i s t r a r  o f  C o n t r a c t o r s  i s  c o n t a i n e d  i n  Appendix I X .  



The Attorney General addressed t h e  ques t i on  of t h e  "more than two un re l a t ed  

cons t ruc t ion  t r a d e s  o r  c r a f t s "  r e s t r i c t i o n  i n  op in ion  number 78-62 da ted  March 

24, 1978. The " v a l i d i t y w  o f  a  ban on s i n g l e - t r a d e  work by gene ra l  c o n t r a c t o r s  

was brought ou t  i n  a foo tno te  which s t a t e s ,  i n  pa r t :  

"4. The purpose o f  t h e  c o n t r a c t o r  l i c e n s i n g  laws i s  t o  
p r o t e c t  t h e  pub l i c  from unqua l i f i ed  o r  unscrupulous 
c o n t r a c t o r s .  Northen v. El ledge,  72 Ariz .  166, 232 P.2d 
111 (1951); Vivian v. Her i tage  S h u t t e r s ,  I nc . ,  23 Ariz .  
App. 544, 534 P.2d 758 (1975).  A law, r e g u l a t i o n ,  o r  
' i n t e r p r e t a t i o n '  which d i d  no t  advance t h i s  purpose, but 
on ly  se rved  t o  p r o t e c t  s p e c i a l t y  c o n t r a c t o r s  from f u l l y  
q u a l i f i e d  competi t ion,  would r a i s e  s e r i o u s  c o n s t i t u t i o n a l  
ques t ions  . 

Any l i m i t a t i o n  on t h e  oppor tun i ty  f o r  employment 
impedes t h e  achievement of  economic s e c u r i t y ,  which 
i s  e s s e n t i a l  f o r  t h e  p u r s u i t  of  l i f e ,  l i b e r t y  and 
happiness;  c o u r t s  s u s t a i n  such l i m i t a t i o n s  on ly  a f t e r  
c a r e f u l  s c r u t i n y .  

Arizona S t a t e  Liquor Bd. V. A l i ,  27 Ariz .  App. 16, 18, 550 
P.2d 663,665 (1976)" 

Fu r the r  i n  a  J u l y  21, 1973 Arizona Supreme Court r u l i n g  t h e  Court he ld ,  i n  

p a r t  : 

" In  t h e  i n t e r p r e t a t i o n  o f  s t a t u t e  t h e  Court should g i v e  i t  
a  s e n s i b l e  cons t ruc t ion  which w i l l  accomplish t h e  
l e g i s l a t i v e  i n t e n t  and purpose and, if poss ib l e ,  avoid  an 
absurd conclusion o r  r e s u l t .  Mendelsohn v. Super ior  
Court ,  76 Ariz .  163, 261 P.2d 983 (1953) .  We be l i eve  t h a t  
t h e  p o s i t i o n  contended f o r  by t h e  p e t i t i o n e r  and R e g i s t r a r  
would l e a d  t o  an absurd r e s u l t  wi thout ,  i n  any way, 
accomplishing t h e  s t a t u t o r y  purpose ... It i s  c e r t a i n l y  an 
odd r e s u l t  t o  provide t h a t  t h e  c o n t r a c t o r  i s  q u a l i f i e d  and 
s k i l l e d  t o  b u i l d  t h e  t o t a l  b u i l d i n g  and a l l  i ts p a r t s ,  but  
he i s  not l i c e n s e d  t o  b u i l d  t h e  p a r t o f  that  same whole when 
i t  i s  sepa ra t ed  i n t o  phases o r  p a r t s .  

( 7 )  While c o u r t s  g ive  g r e a t  weight t o  t h e  op in ions  of  
t hose  charged wi th  t h e  du ty  of admin i s t e r ing  t h e  
r e g u l a t i o n  o f  a  p u r s u i t  i nvo lv ing  t e c h n i c a l  e x p e r t i s e ,  we 
a r e  not persuaded t o  fo l low t h e  op in ion  of t h e  R e g i s t r a r  i n  
t h i s  case  because i t  r e s u l t s  i n  an a b s u r d i t y  which is  not  
necessary  under t h e  purpose of  t h e  a c t  nor r equ i r ed  by a 
reasonable  and f a i r  cons t ruc t ion  o f  t h e  wording of  t h e  
s t a t u t e . "  



Licens ing  Exemption 

I n  a survey  o f  c o n t r a c t o r  l i c e n s i n g  s t a t e s  conducted by t h e  Auditor General i t  a 
was noted t h a t  on ly  t h r e e  s t a t e s ,  i nc lud ing  Arizona, d i d  not  a l low on exemption 

from t h e  l i c e n s i n g  requirement.  A s  shown i n  t h e  t a b l e  below 17 o f  t h e  20 s t a t e s  

t h a t  l i c e n s e  most c o n t r a c t i n g  c l a s s i f i c a t i o n s  provide f o r  a l i c e n s i n g  

exemption. 

TABLE 7 

CONTRACT OR LICENSING STATES 
AND THE APPLICABLE EXEMPTION 

FROM LICENSING 

S t a t e  

License not  
Required i f  
Cont rac t  Under 

Alabama 

Alaska 

A R I Z O N A  

Arkansas 

C a l i f o r n i a  

F lo r ida  

Hawaii 

Louis iana 

Michigan 

Mis s i s s ipp i  

Nevada 

New Mexico 

North Caro l ina  

North Dakota 

Oregon 

South Caro l ina  

Tennessee 

Utah 

Vi rg in i a  

Washington 

20,000 

10,000 

NONE 

20,000 

200 

500 

100 

30,000 

200 

25,000 

NONE 

7,20O/yr. 

30,000 

500 

500 

30,000 

10,000 

NONE 

30,000 

250 



The e f f e c t  of a  smal l  l i c e n s i n g  exemption ($200 t o  $500 c o n t r a c t s ,  f o r  example) 

would be twofold: a )  i t  would al low a  "handymanf1 type  c l a s s  of c o n t r a c t o r s  t o  

ope ra t e  without i n c u r r i n g  t h e  expense o f  l i c e n s u r e  and b )  i t  would reduce t h e  

number of un l icensed  complaints t h a t  a r e  c u r r e n t l y  f i l e d  w i th  t h e  R e g i s t r a r .  

Numerous Cont rac tor  C l a s s i f i c a t i o n s  

The cu r r en t  s y s  tem of  c l a s s i f y i n g  c o n t r a c t o r s  involves  t h e  grouping of  

c o n t r a c t o r s  i n t o  t h r e e  major ca t ego r i e s :  General Engineering Con t r ac to r s ,  

General Bui ld ing  Cont rac tors  and S p e c i a l t y  Cont rac tors .  Con t r ac to r s  a r e  

f u r t h e r  divided i n t o  a d d i t i o n a l  s p e c i f i c  c l a s s i f i c a t i o n s .  For example t h e r e  

a r e  14  s p e c i f i c  c l a s s i f i c a t i o n s  and one "wild cardf1 ( u n c l a s s i f i e d  

c l a s s i f i c a t i o n )  under t h e  General Engineer ing ca tegory ,  two s p e c i f i c  and one 

"wild cardf1 c l a s s i f i c a t i o n  under General Bui ld ing  and 56 s p e c i f i c  and t h r e e  

"wild card" c l a s s i f i c a t i o n s  under t h e  S p e c i a l t y  category.  

The f i v e  Ifwild card" c l a s s e s  s u b s t a n t i a l l y  i n c r e a s e  t h e  number of c o n t r a c t o r  

t i t l e s  and l i c e n s e  c a t e g o r i e s  a s  a t t e s t e d  t o  by t h e  former R e g i s t r a r  i n  a  

q u a r t e r l y  r e p o r t  da ted  January 29, 1979 which s t a t e d ,  i n  pa r t :  

" A t  t h e  p re sen t  time we have about f i v e  hundred d i f f e r e n t  
u n c l a s s i f i e d  c l a s s i f i c a t i o n  t i t l e s  ." 

Pro fe s so r  Rose addressed t h e  e f f e c t s  of  t h e  numerous c l a s s i f i c a t i o n s  i n  t h e  

r e p o r t  p rev ious ly  c i t e d  (page 66) and s t a t e d :  

"The second an t i -compet i t ive  e f f e c t  r ega rd ing  
c l a s s i f i c a t i o n  r e s u l t s  from t h e  numerous c l a s s i f i c a t i o n s  
t h a t  have been c r ea t ed  w i t h i n  t h e  gene ra l  engineer ing  
c o n t r a c t o r  and s p e c i a l t y  c o n t r a c t o r  c l a s s i f i c a t i o n s ,  
p a r t i c u l a r l y  t h e  l a t t e r . .  .What t h e s e  c l a s s i f i c a t i o n s  do i s  
t o  d e f i n e  wi th  g r e a t e r  p a r t i c u l a r i t y  t h e  l i c e n s e  t h a t  i s  
r equ i r ed  t o  do p a r t i c u l a r  work. For example, i t  i s  not  
s u f f i c i e n t  merely t o  be a  s p e c i a l t y  c o n t r a c t o r .  One must 
possess  a  s e p a r a t e  l i c e n s e  t o  do work i n  any one o f  t h e  
l i s t e d  a r e a s .  



"The an t i -compet i t ive  e f f e c t s  of t h e s e  provis ions  seem 
c l e a r .  F i r s t ,  t h e  mu l t i p l e  bonding, examination and 
experience requirements  s e r i o u s l y  aggrava te  t h e  b a r r i e r s  
t o  e n t r y  c r ea t ed  gene ra l l y  by l i c e n s i n g  t h a t  a r e  d i scussed  
above. Second, t h i s  c l a s s i f i c a t i o n  system se rves  t o  
fragment t h e  market i n t o  a  s e r i e s  of s e p a r a t e  domains 
i n s u l a t e d  from competi t ion t h a t  might o therwise  occur .  
For  whatever t h e  reason ,  appa ren t ly  i t  i s  not common f o r  a  
s p e c i a l t y  c o n t r a c t o r ,  f o r  example, t o  hold a  s u b s t a n t i a l  
number of  s e p a r a t e  l i c e n s e s  a l though they  may hold more 
than  one. The an t i -compet i t ive  e f f e c t s  a r e  aggravated by 
t h e  f a c t  t h a t  o f t e n  c l a s s i f i c a t i o n s  seem t o  be 
overlapping.  For example t h e r e  a r e  s e p a r a t e  l i c e n s e s  f o r  
f l o o r  covering (C-81, i n s t a l l a t i o n  of c a r p e t s  (C-131, 
composition f l o o r  (C-28), marble (C-30), masonry (C-31), 
t e r r a z z o  (C-331, ceramic, metal  and p l a s t i c  t i l e  ((2-481, 
and wood f l o o r  l a y i n g  and f i n i s h i n g  (C-64) a s  wel l  a s  
s e v e r a l  ca rpen t ry  and remodeling c a t e g o r i e s  (C-7, C-61, C- 
68 ) .  S i m i l a r l y ,  t h e r e  a r e  s e p a r a t e  l i c e n s e s  f o r  a i r  
cond i t i on ing  (C-39) , commercial, i n d u s t r i a l  r e f r i g e r a t i o n  
(C-49) and evapora t ive  cool ing  (C-58). Bas i ca l l y  work i n  
any one of  t h e s e  a r e a s  r e q u i r e s  a  s e p a r a t e  l i c e n s e ,  which 
means of course  s a t i s f a c t i o n  o f  s e p a r a t e  requirements .  It 
i s  not  known t o  what e x t e n t  a  s p e c i a l t y  c o n t r a c t o r  might 
hold m u l t i p l e  l i c e n s e s  i n  t h e s e  broad a r ea s .  Moreover 
a d d i t i o n a l  r e g u l a t i o n s  d e f i n e  t h e  scope of t h e  work t h a t  
may be done under a  p a r t i c u l a r  c l a s s i f i c a t i o n .  R4-9-03. 
While t h e  scope r e g u l a t i o n s  a r e  t o o  lengthy  t o  quote ,  i t  is 
important t o  po in t  out  t h a t  they  d e f i n e  t h e  permi t ted  work 
i n  s u b s t a n t i a l  d e t a i l  and would seem t o  have a  s u b s t a n t i a l  
r e s t r i c t i v e  e f f e c t  i n  compart-mentalizing t h e  work i n t o  
narrow a r e a s .  There i s  no doubt t h a t  t h i s  l e g a l l y  
adminis te red  and enforced market a l l o c a t i o n  scheme i s  
h ighly  an t i -compet i t ive  and undes i rab le .  J u s t  a s  t h e  
provis ions  d i scussed  e a r l i e r  i n s u r e  t h a t  s p e c i a l t y  
c o n t r a c t o r s  a r e  no t  s u b j e c t  t o  undue competi t ion from 
genera l  c o n t r a c t o r s ,  t h i s  a spec t  of  t h e  c l a s s i f i c a t i o n  
system i n s u r e s  t h a t  var ious  s p e c i a l t y  c o n t r a c t o r s  a r e  not  
s u b j e c t  t o  competi t ion from each o the r . "  

According t o  P ro fe s so r  Rose: 

" . . . t h e  p re sen t  c l a s s i f i c a t i o n  system should be repea led .  
I n  i t s  p l ace  a  new system t h a t . .  . conso l ida t e s  t h e  numerous 
presen t  c l a s s i f i c a t i o n s  i n t o  much fewer,  broader  a r ea s .  
I n  a d d i t i o n ,  t h e  scope r e g u l a t i o n s  should be r e w r i t t e n  t o  
permi t reasonable  over lap  ." 
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3Regigtrar o f  Contractors 
1818 WEST ADAMS 

PHOENIX, ARIZONA 85007 
( 6 0 2 )  255-1 5 2 5  

TUCSON OFFICE 
415 WEST CONGRESS 85701 

(602) 882-5378 

October 3,  1979 

Doug1 as R .  Norton, Auditor General 
1 1 2  N .  Central Avenue, Suite 600 
Phoenix, A Z  85004 

R E :  Auditor General's Sunset Review of 
the Registrar of Contractors 

Dear Mr. Norton : 

Having reviewed the draf t  report of your audit  of th i s  agency, 
I  will respond t o  each finding in order. 

FINDING I 

I t  i s  readily apparent that the agency's licensing procedures 
are overly bureaucratic. The license application form i s  presently being 
reprinted t o  eliminate as much of the red tape as possible within the bounds 
of the present statutory l imits .  The resu l t  will be clearer  questions so 
tha t  the applicant will better understand what type of information we are 
looking fo r ,  which in the past has contributed significantly to  the high 
rejection rate.  

Legislation i s  being drafted to  eliminate balance sheets and 
l e t t e r s  of recommendation. We are also studying the possible use of a 
method of di rect confi rmati on with an appl i  cant ' s prior employers , customers 
or associates in 1 ieu of the current experience verification forms. The 
recommendation that  licensees be allowed to  t ransfer  experience verifica- 
tion statement information from one license to another in the same c lass i -  
f ication i s  now being done on a t r i a l  basis. 

FINDING I1 

Although I can see that  the present examination system may not 
be doing the job i t  i s  intended to do as successfully as possible, I am n o t  
convinced that  i t  should be to ta l ly  eliminated a t  t h i s  time. I t  would ap- 
pear that  the Utah system of experience verification could be phased in 
while a t  the same time keeping the examinations as a back-up system until 
the new method i s  t r ied  and tested. The agency intends to introduce legis- 
lation which would give the Registrar discretion as t o  whether to  t e s t  on 
a particular c lassif icat ion.  This would achieve two goals. One, i t  would 
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eliminate any question as to the legal i ty  of the present practice in which 
only certain categories are examined. Two, i t  would allow us to  drop the 
exami nati on requi rement i  f  the experi ence wi t h  the Utah veri f  i  cation sys tem 
proved to be sat isfactory in assuring the qualifications of the applicants 
prior to 1 icensing. 

This year, the Legislature authorized the agency to hire an 
Assistant Licensing Examiner. One of the duties tha t  has been given to  
tha t  employee i s  t o  develop a business management course which will be of= 
ferred on a voluntary basis t o  a l l  applicants. The intent i s  to  provide the 
potential contractor with a two or three hour classroom type lecture on 
various phases of managing a construction firm since i t  i s  c lear  that the 
majority of contractors who go 'belly-up'do so due to poor management prac- 
t ices  rather than to  lack of sk i l l  or volume of work. Eventually, i t  i s  
hoped that  the agency can develop more of a management support service for 
contractors who are in business. This would have the advantage of helping 
contractors where they need i t  most and also protecting the public in that  
fewer of the contractors they deal with would be going out of business due 
to poor management practices. 

FINDING I11 

For a t  leas t  three years now, i t  has been obvious to  me tha t  
the present bonding system i s  a farce. Having been involved in numerous 
su i t s  against contractors' cash bonds while with the Attorney General's 
of f ice ,  i t  i s  further apparent tha t  the smaller contractors are the ones 
giving the biggest problem. Raising the bonding l imits  i s  n o t  a good solu- 
tion because i t  would make i t  much more d i f f i cu l t  for  the l i t t l e  person t o  
become or remain a contractor. Secondly, the bonding limits cannot feasibly 
be raised high enough to  provide meaningful protection due t o  the tremendous 
increase in cost t o  the contractor, which would of course be passed to  the 
consumer. 

The recommendation for the agency to go t o  a Recovery Fund i s  
an excellent one and will be our number one legis lat ive goal in the next 
session. Some tough questions which will need t o  be addressed in the 
Recovery Fund system are 1 )  whether recovery should be limited only t o  
homeowners, or should suppliers,  laborers and other contractors be allowed 
t o  recover also,  and 2 )  how much should an individual be a1 lowed t o  recover 
against a contractor and how much in toto should be recoverable against any 
one contractor? 

Another major advantage of going to  the Recovery Fund i s  that  
i t  would  greatly reduce the amount o f  paper work involved in securing a 
license and also in renewing the license. If  the system i s  adopted, i t  i s  
probable that the agency would actually be able to  reduce some cler ical  
positions while providing bet ter  performance and protection to  the contrac- 
tors and the public. 

I  am a l l  for  i t .  
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FINDING IV 

The excessive delay invol ved in resolving a complaint i s  
1 argely at t r ibutable  t o  the agency's present inabi 1 i  ty to  get complaints 
t o  hearing fas te r .  Your analysis indicates that  the majority of complaints 
are voluntarily resolved prior to  hearing. In order to insure that  there 
i s  voluntary compliance, i t  i s  necessary that  the agency be able to  use the 
possibil i ty of a rapid hearing as an incentive to  resolve matters for which 
the contractor i s  clearly l iab le ,  rather than allowing some contractors to 
s i t  on a complaint for seven months until the week before the hearing. 

Recently, through the approval of the JLBC, a major step to- 
wards reducing the time required to  get a hearing has been taken. Private 

attorneys have s tar ted holding hearings on an "as needed" basis. This idea 
was advocated by your off ice and 1 am sorry t o  see that  i t  was n o t  included 
in the draf t  report. The Registrar 's  requested budget for  1980-81 includes 
a proposal t o  continue the outside hearing off icer  program. Presently i t  
can take anywhere from six to  eight months to receive a hearing before the 
Registrar of Contractors. Under th i s  new program, by the end of th i s  year 
tha t  time will be reduced to four to  f ive months. By next June we should 
be close t o  the optimum time of three months. 

There was another item developed by your auditor which unfort- 
unately was n o t  included in the report. That i s  the need to  place the 
compliance department on a data processing/computer system in order to 
monitor the large number of complaints and also t o  track individuals who 
get into trouble on a license and attempt to jump to  another one. Putting 
the compliance department on a computer system through the Department of 
Administration i s  the f i r s t  pr ior i ty  in next year ' s  budget. 

Legislation will also be sought which will give the agency the 
authority t o  f ine contractors who exceed excessive specified period of time 
in order to resolve valid complaints and also the authority to issue cease 
and desis t  orders to  both licensed and unlicensed contractors found in viol- 
ation of the law. I t  should be pointed out that  similar b i l l s  have been 
introduced in the past without success. The Division of Mobile and Manu- 
factured Housing Standards already has th i s  authority and i t  i s  greatly 
needed for  th i s  off ice as we1 1. 

The Registrar i s  now working closer with the Attorney General's 
office to  insure that  our records accurately r e f l ec t  court decisions that  
uphold discipl inary actions and that  the discipl inary sanctions are imposed 
upon affirmation by the courts. 

FINDING V 

The present practices involving the processing of monies by 
th i s  agency leave me very queasy. The practice of back-dating the date 
stamp has already been discontinued and I will be working with the s t a f f  
t o  insure that the other recommendations under Finding V are  implemented. 
I n  addition, changing the bonding structure t o  the Recovery Fund will 
eliminate much of the problems involved in the processing of the applications 
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and monies received, as will changing to  a staggered renewal period which 
will be discussed under Finding VI. 

FINDING VI 

Over the next few months, the agency will work towards stream- 
1 i ning the renewal process. Authority to  establish a staggered renewal 
system will also be sought. I t  i s  possible that  implementing these changes 
will resul t  in a reduction of the cler ical  s t a f f ,  allowing a concentration 
of personnel in d i rec t  service areas. 

O T H E R  PERTINENT INFORMATION 

Many of the procedures, interpretations and 1 icense classi  f i  - 
cations employed by the Registrar of Contractors make sense only when viewed 
as a means of dividing the economic pie for  contractors in order t o  re- 
s t r i c t  competition along certain l ines .  Some of these practices include the 
unrelated trade requirements for  general building contractors and the num- 
erous contractor c lassif icat ions.  Moreover, the fac t  that until recently the 
agency supported i t s e l f  through the sales of licenses helps to  account for 
the proliferation of c lassif icat ions and also the extension of licensing 
requirements into areas which involve minimal health and safety aspects 
and l i t t l e  dollar value. 

In the past,  the agency has sought legislation which would 
allow a small amount of contracting without a license. We intend to in- 
troduce th i s  legi sl  ation again in January exempting from 1 icensing require- 
ments any contracting under $200 for a single project. 

Additional areas will be looked into in which the agency can 
free up  competition in order to allow the marketplace, rather than State 
government, t o  decide h o w  many contractors can survive in a given c lass i -  
f icat ion.  

I t  i s  obvious that  the people have not received the service 
from the Registrar of Contractors to  which they are en t i t led .  Much of that  
problem i s  a t t r ibutable  to  the fan tas t ic  growth in construction throughout 
the State during th i s  decade. The procedures ut i l ized worked well ten or 
f i f teen  years ago b u t  have begun to break down under the greatly increased 
workload. I n  general, the employees of th i s  off ice are hardworking and con- 
scientious,  s t r iving to  do the best they can under d i f f i cu l t  si tuations and 
often without adequate tools.  

The draf t  report f a i l s  to adequately indicate the tremendous 
amount of good that  the agency does. Thousands of consumer complaints are 
resolved each year without having to  go to  hearing, a t  l i t t l e  or  no  cost to 
the public or contractor and in a much shorter period than i t  would take to 
go into c iv i l  court. The report imp1 ici  t l y  recognizes th is  by recommending 
an overhaul of the agency rather than i t s  elimination. 

In closing, I would l ike t o  s t a t e  that the Auditor General's 
review has been very beneficial as a management tool.  I t s  indepth study 
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@ has highlighted several areas t h a t  need immediate ac t ion.  I enjoyed work- 
ing with your s t a f f  and have developed a great  deal of respect  f o r  Steve 
Schmidt, who I know worked extremely hard putting t h i s  report  together.  

Sincerely,  

4& 
AARON KIZER 

P.S. Wouldn't you know t h a t  I ' d  turn out t o  be the  13th Registrar .  
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LICENSING THE MAJORITY OF CONTRACTORS 

S t a t e  - 
Alabama 

Alaska 

A R I Z O N A  

Arkansas 

C a l i f o r n i a  

F l o r i d a  

Hawaii 

Louis iana  

Michigan 

M i s s i s s i p p i  
A 

Nevada 

New Mexico 

North Ca ro l ina  

North Dakota 

Oregon 

South  Caro l ina  

Tennessee 

Utah 

Vi rg in i a  

Washington 

Appl ica t ion  Requirements 
General  S p e c i f i c  Statement F inanc ia l  S ta tements  

Reference Reference o f  P r i o r  Experience BY BY C r e d i t  
L e t t e r s  L e t t e r s  Experience V e r i f i c a t i o n  Applicant Accountant Report  

License  n o t  
Required i f  
Contrac t  Under 

20,000 

10,000 

None 

20,000 

200 

500 

100 

30,000 

200 

25,000 

None 

7,20O/yr. 

30,000 

500 

500 

30,000 

10,000 

None 

30,000 

250 

Bond 
Required 

None 

2,000 & 5,000 

1,000 t o  15,000 

None 

2,500 

None 

a 

None 

None 

None 

1 ,000 t o  50,000 

C 

None 

1,000 & 2,000 

3,000 

None 

None 

e 

None 

2,000 & 4,000 

NOTES: a. The requirement o f  a bond is  o p t i o n a l  based on exper ience  o r  f i n a n c i a l  cond i t i on .  The recovery  fund i s  t h e  
primary form of consumer p r o t e c t i o n  (page 41 ) 

b. May be required .  
c .  The requirement i s  e i t h e r  a bond from $1,000 t o  $5,000 o r  a f i n a n c i a l  s t a t emen t .  
d.  Required i f  job exceeds $75,000. 
e. Required only  i f  homeowner r eques t s .  
f .  C red i t  r e f e rences  from s u p p l i e r s  r equ i r ed .  



APPENDIX I1 

STATES REQUIRING LICENSURE FOR ONLY A 
SEG.VENT OF THE CONTRACTING INDUSTRY 



APPENDIX I1 

STATES R E Q U I R I N G  LICENSURE 
FOR ONLY A SEGMENT OF THE 

CONTRACTING INDUSTRY 

Colorado 

Connecticut 

Delaware 

I, D i s t r i c t  of  Columbia 

Georgia 

Idaho 

Maine 

8 Maryland 
Massachusetts 

Minnesota 

Montana 

Nebraska 

New Hampshire 

New J e r s e y  

Rhode I s l a n d  

* South Dakota 

Vermont 

Wyoming 

Segment Regulated 

E l e c t r i c i a n s  and e l e c t r i c a l  c o n t r a c t o r s  only.  

E l e c t r i c i a n s  and e l e c t r i c a l  c o n t r a c t o r s  only.. 

E l e c t r i c a l  and plumbing c o n t r a c t o r s  only.  

E l e c t r i c i a n s  and e l e c t r i c a l  c o n t r a c t o r s  only.  

E l e c t r i c a l ,  plumbing and warm a i r  hea t ing  c o n t r a c t o r s  only.  

Pub l i c  works and e l e c t r i c a l  c o n t r a c t o r s  only.  

E l e c t r i c i a n s  and e l e c t r i c a l  c o n t r a c t o r s  only.  

Home improvement c o n t r a c t o r s  only.  

E l e c t r i c i a n s  only.  

E l e c t r i c i a n s  and e l e c t r i c a l  c o n t r a c t o r s  only.  

Pub l i c  works, e l e c t r i c a l  and plumbing c o n t r a c t o r s  only.  

E l e c t r i c i a n s  only.  

E l e c t r i c a n s  only.  

E l e c t r i c a l  c o n t r a c t o r s  only.  

E l e c t r i c i a n s  and e l e c t r i c a l  c o n t r a c t o r s  only.  

E l e c t r i i c i a n s  and e l e c t r i c a l  c o n t r a c t o r s  only.  

E l e c t r i c i a n s  and e l e c t r i c a l  c o n t r a c t o r s  only.  

E l e c t r i c i a n s  and e l e c t r i c a l  c o n t r a c t o r s  only.  
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L l r t  enperlence as a J O U R N E Y M A N .  F O R E M A N ,  SUPERVISING EMPLOYEE CONTRACTOR.  OR SELF E M P L O Y E D  Y o u  must show a 

- 
rnlnwnumof  at ledst tour 141 f u l l  yearso l  expertenceof t h e p d r t  ten t l O l  yadrS 

Expertence acqulred w lu le  a n  ~ p p r e n t i c e  counts as 112 years crpClst for  edch fu l l  y m r  o f  fu l l  t ~ m e  dpprent lcerhlp up t o  a maximum of  two  121 
years credit 

Fu l l  ttme attenddnce o f  techr l~col  or trade r h o 0 1  counts as 113 year l o r  each fu l l  year o f  schooltng up to  a m d x l m u m  o f  t w o  12) years 

N o  more than t w o  121 years c r e d ~ t  q a i n d  f r o m  either apprenticeship or schuollng o r  a comblnat lon of t h r  t w o  can be applied t o ~ a r d r  the 4 
year m l n l m u m  Nequlrument 

APPLICANTS FOR A 1'  8 1 or C 1 LICENSE CLASSIF ICATIONS M U S T  D E M O N S T R A T E  A M I N I M U M  O F  TWO 121 YEARS SUPER- 
V ISORY A N D / O R  M A N A G E R I A L  EXPERIENCE W I T H I N  T H A T  CLASSIF ICATION 

Credits are al lowlul  for  consttuct lan experience. ~n excecr o f  the m i n t m u m  iequlrements, ~n the c larr t f tcat~on o f  the  hub id iw  and conrtruc. 
t lon industry for which a n  e x a m l n ~ t ~ o n  1 8  taken I t  1s. rhereforp, advantageous t o  hst r i l l  such experience ~ n d e r a ~ l .  Credl? cannot be glven for exp  
lence n o t  listed be low and whtch  cannot be supported t l y  experience c~r r l f t ca tes .  

1 CERTIFY T H A T  M Y  EXPERIENCE I N  THE CONSTRUCTION BUSINESS IS AS SET FORTH BELOW. 

...................................................... 
ADDRESS Sready? Yes N o  1 SUP E m p  l? 

E M P L O Y E D  B Y  O R  W O R K E D  FOR 
............................................................................................. l l f  Y O U  have been self ernplayed w e  must 

h a v e  the names and ~prarent mallrng ad  Slgnarure o f  qual l fy lng person 
dresser o f  curromerr for w h o m  y o u  have 
done t h i s  rype ot work  J AS DESCRIBE WORK D O N E  F R O M  TO 

...................................................... 
z ~ p  Code I Contractor n I I Total  t ime  actual lv worked  

Mo. ...... Y-r. ........ Mo. ....... Yr ........... 

N A M E  

...................................................... 
z i p  cooe 1 Contracror I 1 Total  t lme  acTuaily worked-  

Journeyman C] 

N A M E  

ADDRESS 

N A M E  

...................................................... 
ADDRESS 

...................................................... 
Ztp  Code 

....... 

........ Yr .  ......... MO .......... Yr .......... 
Foreman 

Sup. Emp. 
Steady7 Y e s  No 

Contractor Toral  rime actual ly worked: 

Journeyman 

Fareman 

Sup. E m p  

~~~ 

M o . ~  ...... yr  .......... MO ........... Y'. 

Sready' Yes l? N o  

...................................................... 
ADDRESS 

se l f  Empl.  

Foreman U 

SUP Emo. fl I 
........ Yrs. ....... Mos. 

...................................................... 
Z i p  Code 

N A M E  1 Journevman 5 / I 

contractor O 

se l f  Empl.  fl 

I Total  t lme  actual ly worked. 

Sready' Y e s  fl N o  

Total  ?,me acrually worked  

I I  

ADDRESS 

N A M E  

............................................... 
Zcp Code 

N A M E  

Journeyman @ I 

Journeyman 

Foreman 1 
Sup. € m ~  0 

con t rac to r  U 

self  Ernol .  

... . . .  .... ......... M o  Yr.. MO. Yr .  

ADDRESS 

..................................................... 
Z i p  Code 

N A M E  

..................................................... 
ADDRESS 

................................................... 
Ztp  Code 

Total  r ime actrlallv worked  

Y r s  .... M O I  

Journeyman 

Foreman 

Sup  Emo. 

Cdn t rac fo l  0 

Self Emol.  

~ -- 

.... MO y r .  Mo. Y r .  ..- 

Steady? Yes N o  

Toxal tame actual ly worked 

M O  Y r  MO. Y r  

Steady7 Y e s  No 2 

TOral [ (me actual ly worked  

Y r$ Mol .  

N A M t  

..................................................... 
ADDRESS 

...................................................... 
Code 

I T  IS REQUIRED T H A T  YOU SUBM!T WITH THlb  APPLICATIJN F I V E  STAMPED, ADDRESSED 
LEGAL SIZED ENVELOPES M A D E  O U T  T O  YOUR REFERENCES 

Journeyman 

Forernan 

SUP E inp  C 

contracror E 

Sel fEmpl .  



APPENDIX IV 

LEGISLATIVE COUNCIL OPINION 
MARCH 23, 1979 



i s A ~ j ~ ~ y i x  ~ , ~ e ; g ; ~ ~ a , ~ ~ ~ i ~ ; :  ( ^ j + r t - ~ ~ ~ k ~  
APPENDIX IV 

Marcn 23, 1973 

2 EE.: Request fo r  Research and S tatucoi-y In te rp re ta t ion  (0-79-9) 

This i s  i n  r e s p a i l ~ e  t o  a r P q u 2 s t  submitted on your behalf in 2 memo dated 
!-larch 3 ,  1979 by Gerald A .  S . i l v a .  

The Regis t rar  af Contractors i s  authorired to i ssue  l i censes  t o  qua l i f i ed  . 
c:~ntr.;clicrs. A i:o:?t.r-dctor may be a person, f i r n ,  par tnership ,  corporaticji;, 
,lssoci a t icn  o r  ;-inoiner- s i - 3 a n i  z a t i o n  or a!;?, zoribinatjon of these  e n t i t i e s .  A 

i - c h d n g e  i n  ehe b ,b~siness  o r g a n . i z a t i o n  o f  a 1 icensee i I . e . ,  s o l e  p r o p r i e t ~ r s l - l i ?  t o  
o r p a r a t i o n ,  ::Cidi;ion or dele-i:i::n of 3 partner-) c u r r e n t l y  e n t a i l s  t h e  
disso:3iion fif t h e  current  l icense  and reqgi res  a complete new l i c?ns?  
aptpi i ca t ion .  

I .  )/hat w e  the  legal  ? : m ~ l i c a t i o n s  n-F changing the  business orgsnSz;2ticn 
of 3 l icensee?  

2 .  Are the  current r e q u i r e m ~ n t s  nec??>sarj  or  could changes be e f f ? c t ? d  so 
trlat ininor r-cvisions in the f i l e  ~ ~ o u l d  acca!~xnodate the  change in s t a t u s ?  

( a )  C o u l d  Ver i f i ca t ion  o f  Qualifying P a r t y ' s  Experience forms follow the 
qudl i f y i n g  ;jar ty? 

; b )  Couid bonds be t r a n s f z r e d  t o  the  ficw e n t i t y  without re1 ieving t h e  
potent ia l  1 iabi i i t y  of the  foorrner organizat ion? 

1. There are c e r t a i n  general f ac to r s  impl ic i t  in any chdnqe of bus"ness 
rirganiz1ti3n i n c l u d i n g  t h e  difFer.enc,.s i n  t 'or ir~al i t ies  of organiza t ion ,  c a p i t a l  
and c r e d i t  rcqtiirenents,  marlaijernent ~ n d  con t ro l ,  p r o f i t s  , j nd  l o s ses ,  ex ten t  of 
l i a b i l i t y ,  t r i i n s f e r a b i l i t y  of i n t e r ~ s t ,  con t inu i ty  of ex i s t ence  and tax  
consider : t i o n s .  

Specif iccil l y ,  r ( i  th r ~ s p e c t  t o  the  change i n  business organizat ion of an  
criti t y  1 i censeJ by the  Rzyis t rar  of Contractors ,  c e r t a i n  s t a t u t e s  and 
( ~ 5 u l a t i 9 n s  are  con t ro l l ing .  jcctlon 32-1124, Arizona 2 e v i  sed S t a t u t e s ,  
prot, irtcs t h a t  1 i c e ~ s e s  are  nontransfer6ble.  The r e g i s t r q r  'x is def i n 4  
" I i c c n s ~ ~ e "  by r e g ~ l  a t ion  ( A . C . R . R .  R4-9-01] t o  mean: 

L_STThc: business e n t i t y  (*;ole ? r o p r i e t o r ,  par tnership ,  
c-or.;~oratir.n, j o i n t  \/en"L~re, or  ?%her )  to which the l icense  i s  issued 
and n ~ t  !.he in3iv.i d ~ ~ d l  s  cornr~ri s l n y  the  cwnership or  management, 
~~xc.:.pt f o r  3 s o l e  prcor ie torship  qua1 i rying fo r  himself.  The 
: cense i s  n e l d  ! ~ y  the  l icensee arid ~ o t  the  qua1 i f y i r g  pdrty.  



- Ihe r e g i s t r a r  has dlso provided by regulat ion ( A . C . R . R .  R4-9-10) t h a t :  

Any ch~ngi3 in the legal e n t i t y  o f  a  l icensee  t o  include any 
c : I ~ I ~ ~ ; c  in the ov~nership o f  3 so le  propr ie torship  or  change of a 
p3rtni. t-  in a  par tnership  or crea t ion  of a  new corpora te  e n t i t y  
r eqb i res  (1 ne.v appl i c ~ t i o n  and 1 icense. 

Th? r e g i s t r c r  has the a u t h o r ~ t y  'i? revoke or  suspend a  l icense  f o r  a  violat ior;  of 
these r e g u l a t i ~ n s  ( s e c t i o n  32-1153, Arizona Revised S t a t u t e s ) .  Once a  business 
e n t i t y  changes i t s  s t r u c t u r e  i t  nay not continue t o  ac t  under the  l i cense  
previously issued t o  i t .  0 

2 .  Substantive pol icy reasons s ~ ~ p p c r t  such s t a t u t e s  and regul3t ions .  The 
?rimcry purpose of s t ~ t e  regulation of consLruction con t rac to r s  through 
l icens inq i; to  p r ~ t e c t  the  public  from unscrupulous and unqualif ied persons 
3cting as con t rac to r s .  -- K a v e t ~ n  v. Lincense No. 37589, Clzss C-61, 110 Ariz. 99 ,  
567 P . 2 d  I223 (1'477). A cnarlge i n  orsaniza t ion  of an er l r i ty  nay r e s u l t  i n  the • 
addition of persons wiio are c o t  q ~ i a l i , f i ? d  t o  hold ii l i cense  from t h e  R e q i s t r w  of 
Contrdctors. To protec-i the  uucl f s a .eview of the  chardcter  aLcl reputa t ion  of 
each person c o n p r i s i ~ g  th?  en;:ity see r s  both appropriate and necessary. ';lithout 
a  n2w s p p l i c z t  ion process, a qua l i f i ed  holdar of 2 l icense  could be used as a 
"fronc" f o r  r;nd?s ii-able or unqual i f i2d  individuals .  

I t  nust  5e reiiler~bered t h z t  ur;der current  Arizona 1ai.l r e l a t i n g  t o  t h e  
l icens ing o f  con t rzc to r s  i t  i s  the  e n t i t y  which holds the  l icense .  Nhile i t  ; s  
t rue  t h a t  a  qu3lifysng par ty  may b2 the  sane individual  in ,  f o r  exam?le, a 
par tnership  or a  corporat ion,  t h e  owners or  offic?r-s of the  e n t i t y  nay he 
d i f f e r e n t .  The policy o f  protcctirrg the public  would nandate t h a t  the new e n t i t y  
be invest igdted jus t  2s thoroughly as the  former e n t i t y .  

Gen?raliy, the re  are  sound reasons f o r  r eau i r ing  new forms f o r  
Ver i f i ca t ion  of Qualifying P a r t y ' s  Erperience. The r e g i s t r a r  i ssues  l i censes  
fo r  3 var ie ty  of c l a s s i f i c a t i o n s ,  scme of rhich do not r equ i re  the  same work 
experience. Information t h a t  a  person c e r t i f i e s  as t r u e  in an appl ic2t ion  f o r  a  
par t i r ,u lar  c l a s s i f i ca t - ion  may not be appl icable  t o  another c l a s s i f i c a ~ i o n .  0 
However, we f a i l  %a see  a  reason why a v e r i f i c a t i o n  of an i n d i v i d u a l ' s  oxperiense 
can;;ot be used in a  subsequent ap?l ica t ion  fo r  the  same c l a s s i f i c a t i o n .  The 
requirement in sec t ion  32-1122, subsection i, paragraph 1, Arizona Revised 
S ta tu tes  of four y e a r s '  pract ic; l l  or  management t rade  experience fo r  t h a t  
c l a s s i f i c a t i o n  would already have been c e r t i f i e d  as t r u e  in the  previous 
v e r i f i c a t i o n  form. 

In regard t o  the question on t r a n s f e r r a l  of bonds t o  a new business entit:{, 
it i s  always within the power of t h e  p a r t i e s  t o  a sure tyship  con t rac t  t o  modify 
it by mutual agreem~nt  ( 7 4  Arneri can Jiirisprudence 2d., " su re tysh ip" ,  sec t  ion 
48). Therefore, i t  1s possible as in m y  other  con t rac t  For the p a r t i e s  t o  
modify t h e i r  bonding agreement sc t h ~ t  i t  remains in  e f f e c t  desp i t e  a  change in 
the  orgdnizat ion cf the  l~us incss  e n t i t y .  

I n  the absence of an agreement, however, Arizona case la1{/ i s  unclear ;is to 
whethnr a chmge i n  t he  organizat ion of a  business e n t i t y  wi l l  r e s u l t  in 

IV-  2 



discharging thc  obl iga t ion  of the bondins conipany. General ly,  cour ts  have t d k c n  
tho ,  posit.ion t n a t  l i a b i l i t y  i s  not terminated when a  business e n t i t y  ~undergo~s  il 

change o f  name or Icca t icn;  or in  the  type of business conducted; or  from a sole  
propr i? torship  t o  (7. corporat ion;  or by tile t r a n s f e r  of i t s  asse t5  t o  ailother 
corporation or  by i t ;  re incorporz t jan;  c r  by thc  takeover of a mrpura t ion  t j  i ~ s  
c lb?di tors ;  or by a co rpora t ion ' s  d issolu t ion  or cessa t ion  of ;~us iness  (69 
American Law 9epoi-ts 3 d  567, 5 7 1 ) .  Eowever, a  s i g n i f i c a n t  number of cases hsve 
fouiid a r e i e a s e  of guar3ntor1s  3r* s u r e t y ' s  l i a b i l i t y  t o  an oS1igi.e i n  
situatio.;  i n v o l v i n ~  the  addit ion o r  loss of par tners  or f i rm rneinbers and where a 
so le  propr ie torship  i s  changed t o  a partnership.  - Id. 

I n  3ne case the P,rizona Scpreaic Court indicated in  dictum t h a t  a  su re ty  f o r  
a partner  i s  r?lea:e3 FI-or-1 i i a u i l i t v  i f  the re  i s  a  chanse in the  nembers o f  t he  
partners hi^. Bianco v.  Fireven 's  Indemnity 72 ~ ; i z .  181, 134,  232 F . 2 6  - - - . - I -  - . - L - 3  

385 (1951) .  a 1  the  coum has held t h a t  any mater ia l  chanqe in an 
obligat ion r ~ o t  a s s e ~ t e G  t o  by a  su re ty  as one of the p a r t i e s  t o  a  con t rac t  wi l l  
discharcje t h e  slrrety f r c n  l iab i7 i" ;y .  The colrrt noted t h a t  t h i s  r u l e  i s  
applicable t o  a  changa i n  p r i n ~ i ~ j a l s .  W e s t ~ r n  Surety Co. v.  Horra l l ,  111 Ariz. 
486, 437, 533 3.2d 5tL3 (19753. However, t h i s  case did not consid2r the s ~ e c i f i c  
issue o f  a  chmge i,, organizat ion of a  business e n t i t y .  There dre  no cases in 
Arizona concerning a  change in business organization of the  type described ; n  t n e  
request ,  and the re fn re  Lie are  1~naS'e t o  deterrnine whetber such a  chsnqe wcul3 be - 
t h 2  " m ~ t ? r i  a1 ch%ng~"cr,ontempl ated by the  ..-- Horra3 1 court .  

CONCLUSIONS 

1. Under Arizona lzw, a  change in the  business organizat ion of a  l icensee  
requi res  a  new appl ica t ion  f o r  a  l icense  t o  the  Regis t rar  of Cantrac tors .  

2. The polfcy o f  protec t ing  the  public  reqgi res  continuation of current  
procedures. 

- 
( a )  lhz  Form f o r  Ver i f i ca t ion  of Qual i fy ina  P a r t y ' s  Experjmce should not 

Pollow the  qual i fy ing p ~ r t y  i f  t h e  new appl ica t ion  i s  f o r  a d i f f e r e n t  l i cense  
c1assific;"Lon. I f  the  q p l  i c a t  ion i s  f j r  the  same l i cense  c l a s s i f i c a t i o n  the re  
would appear t o  be no policy r?ason why i t  should not be dccepted. 

( b )  By agreenent between the  cont rac t ing  p a r t i e s ,  bonds could be 
trartsferred. P,bsent on agreement, Arizona law i s  unclear as t o  whether the  
obl iga t ion  of the  su re ty  would be re ta ined or  discharged. 

cc: Gerald A .  S-iiva, 
Performance Audit Manager 
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R E :  Request f o r  Research and S ta tu to ry  I n t e r p r e t a t i o n  (0-79-8) 

March 27, 1979 

QUESTION PRESENTED: 

The r e g i s t r a r  of cont rac tors  does not c u r r e n t l y  r equ i re  a  t r ade  
exarni nation f o r  approximately twenty-one c o n t r a c t o r ' s  l i c e n s e  c l a s s i f i c a t i o n s .  
All l icensees  must take  the  constr t lct i  on business managment examination. I s  the  
nontest ing f i f  app l i can t s  seeking one7 of the  twenty-one 1 icense c l a s s i f i c a t i o n s  
f o r  the  t r ade  port ion of the  exazinat ion in v io la t ion  of sec t ion  32-1122, 
subsection F, par-agraph 2, Arizona Revised S t a t u t e s ?  

ANSWER: YES. 

Secti  on 32-1122, subsect i  on F ,  paragraph 2, Arizona Revi sed S t a t u t e s ,  
provides t h a t ,  p r io r  t o  the  issuance of a  c o n t r a c t o r ' s  l i c e n s e ,  t h e  appl icant  or 
par ty  qual i f y i n g  f o r  the  applicant  must success fu l ly  demonstrate, by wr i t t en  
examination: 

1. Qua l i f i ca t ion  in  the  kind of work f o r  which the  appl icant  proposes t o  
cont rac t .  

2. General knowledge of the  bui ld ing,  s a f e t y ,  h e a l t h  and l i e n  laws of 
t h i s  s t a t e .  

3. Administrative p r inc ip les  of the  con t rac t ing  business and of the  
r u l e s  and regu la t ions  promulgated by the  r e g i s t r a r  of con t rac to r s .  

4. Such o ther  matters  as the  r e g i s t r a r  may deem appropr ia te  t o  
determine t h a t  the  qual i fy ing pa r ty  meets the  cont rac t ing  r e q u i r m e n t s .  

The terms " t r a d e  exarni nat i  on" and "const ruct ion  business management 
examination" are  not used or defined e i t h e r  i n  Arizona Revised S t a t u t e s  or in  the  
ru les  and regu la t ions  adopted by the  r e g i s t r a r  of con t rac to r s  ( A . C . R . R .  R4-9-01 
e t  seq .). Apparently " t r a d e  exmina t ion"  covers t h a t  p a r t  of sec t ion  32-1122, 
subsection F ,  paragraph 2, Arizona Revised S t a t u t e s ,  which requ i res  exarni nat i  on 
on " q u a l i f i c a t i o n  i n  t h e  kind of work f o r  which the  app l i can t  proposes t o  
cont rac t" .  The const ruct ion  busi ness management t e s t  would then include 
"knowledge of t h e  bui ld ing,  s a f e t y ,  heal th  and l i e n  laws of the  s t a t e ,  
adminis t ra t ive  p r inc ip les  of the con t rac t ing  business and of the  r u l e s  and 
regul a t i  ons prmul  gated by the  regi  s t r a r  of cont rac tors" .  



The c l a s s i f i c a t i o n  of c o n t r a c t o r s  i n t o  t y p e s  i s  accc>iipl istled p a r t i a l l y  
by s e c t i o n  32-1102, Arizona R2vised S t a t u t e s ,  and p a r t i a l l y  through t h e  r u l e  
making poi.;?,-s of t h e  r e y i  s t r a r  of c o n t r a c t o r s  i n  s e c t i o n  32-1105, ,clrizona Revised 
S t a t u t e s .  Ne i ther  s e c t i o n  a l lows a  1  i m i t a t i o n  on w r i t t e n  examinat ion of 
c o n t r a c t o r s  accord ing  t o  c l a s s i f i c a t i o n .  

The o f f i c e  of t h e  r e g i s t r a r  of c o n t r a c t o r s  conf i rmed t h a t  c e r t a i n  
c l a s s e s  of c o n t r a c t o r s  a r e  not  given t h e  " t r a d e "  p o r t i o n  of t h e  w r i t t e n  
e x a ~ i n a t i o n  due t o  t h e  n z t u r e  of t h e  work t o  be performed by them. An example may 
be t h o s e  c o n t r a c t o r s  who on ly  do s t r i p e  p a i i t i n g  of park ing  l o t s .  

Concl u s i  on 

To t h e  e x t e n t  t h a t  any a ~ p l i c a n t  f o r  a  c o n t r a c t o r ' s  1  i c e n s e  i s  not given 
a w r i t t e n  examinat ion on " q u a l i f i c a t i o n  i n  t h e  kind of work f o r  which t h e  
a p p l i c a n t  proposes  t o  c o n t r a c t " ,  t h e  r e g i s t r a r  of c o n t r a c t o r s  i s  i n  v i o l a t i o n  of 
t h e  p r o v i s i o n s  of s e c t i o n  32-1122, s u b s e c t i o n  F ,  paragraph 2, Arizona Revised 
S t a t u t e s .  
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APPENDIX VI 
HAWAIIAN STATUTES 

444-26. Cont rac to rs  recovery fund; use of fund; person injured; fees. The con t rac to rs  
l icense board is authorized and di rected t o  establish and maintain a con t rac to rs  
recovery fund f rom which any person injured by a n  act, representa t ion,  t ransact ion,  
o r  conduct of a duly licensed con t rac to r ,  which is in violation of t h e  provisions of 
th is  chap te r  o r  t h e  regulations promulgated purscant the re to ,  may recover  by order  
of t h e  c i rcui t  cour t  o r  d is t r ic t  cour t  of t h e  county where  t h e  violation occurred,  an  
amount  of not  more  t h a n  $10,000 fo r  damages  sustained by t h e  act, representa t ion,  
t ransact ion o r  conduct.  Recovery f rom t h e  fund shall  be l imi ted t o  t h e  ac tua l  
damages  suffered by t h e  c!aimant, including cour t  cos t s  and f e e s  as s e t  by law, and 
reasonable a t to rney  fees a s  determined by t h e  cour t ;  provided t h a t  recovery f rom 
t h e  fund shall no t  be  awarded t o  persons injured by a n  act, representa t ion,  
transaction,  or  conduct of a con t rac to r  whose l icense was in an  inact ive  s t a rus  at 
t h e  t i m e  of t h e  injury. 

For purposes of th is  chapter ,  "person injured" means  and is  l imited t o  owners o r  
lessees of pr ivate  residences, including condominium o r  cooperat ive  units, who have 
con t rac ted  with a duly licensed con t rac to r  f o r  t h e  const ruct ion of improvements  or  
a l tera t ions  t o  thei r  OWR pr ivate  residences. 

Every contractor ,  when renewing his l icense in 1974, shall pay in addit ion t o  this 
l icense renewal f e e ,  a f e e  of $50 fo r  deposit in rhe  con t rac to rs  recovery fund. On 
o r  a f t e r  May 1, 1974, when any person makes  application f o r  a contracrors  license 
he  shall pay, in addition t o  his original l icense f e e ,  a f e e  of $150 f o r  deposit  in t h e  
con t rac to rs  recovery fund. In t h e  even t  t h a t  t h e  con t rac to rs  l icense board does not 
issue t h e  license, th is  f e e  shall be re turned t o  t h e  applicant. 

444-27. Additional payments  to fund. If, on December  31 of any year ,  t h e  balance 
remaining in t h e  con t rac to rs  recovery fund is  less than $150,000, every  con t rac to r ,  
when renewing his l icense during t h e  following biennial renewal  period, shall  pay, in 
addition t o  his l icense renewal fee ,  a f e e  no t  t o  exceed  $150 fo r  deposit  in t h e  
con t rac to rs  recovery fund. 

444-28. S t a t u t e  of limitations; recovery f r o m  fund. (a) No act ion fo r  a judgment wnich 
may subsequently result  in a n  order  fo r  collection f rom t h e  con t rac to rs  recovery 
fund shall be  ccmmenced l a t e r  than six years  f rom t h e  acc rua l  of t h e  cause  of 
ac t ion thereon. When any injured person commences  ac t ion  f o r  a judgment which 
may result  in collection f rom t h e  con t rac to rs  recovery fund, t h e  injured person 
shall notify t h e  con t rzc to rs  l icense board in writ ing t o  th is  e f f e c t  at t h e  t i m e  of 
the commencement  of such action.  The con t rac to rs  license board shall  have t h e  
right t o  in tervene in and defend any such action.  Nothing in th is  sect ion shall 
supersede t h e  s t a t u t e  of l imitations as conta ined in sec t ion  657-5. 

(b) When any injured person recovers a valid judgment in any c i rcu i t  cour t  o r  
d is t r ic t  cour t  of t h e  county where t h e  violation occurred agains t  any licensed 
con t rac to r  f o r  such act, representation,  t ransact ion,  o r  conduct which is in 
violation of t h e  provisions of this chap te r  o r  t h e  regulations promulgated 
pursuant the re to ,  which occurred on o r  a f t e r  J u n e  1, 1974, t h e  injured person 
may, upon t h e  terminat ion of a l l  proceedings, including reviews and appeals in 
connection with t h e  judgment, f i l e  a verif ied c la im in t h e  cour t  in which t h e  
judgment was en te red  and, upon t e n  dayst wr i t t en  not ice  t o  t h e  con t rac to rs  
l icense board, may apply t o  t h e  c o u r t  for  an  order  directing payment  out  of 
t h e  con t rac to rs  recovery fund, of t h e  amount  unpaid upon t h e  judgment, 
subject  t o  t h e  l imitations s t a t e d  in th is  section.  Before  proceeding against  
t h e  con t rac to rs  recovery fund, t h e  injured person must  f i r s t  proceed against  
any exist ing bond covering t h e  licensed contractor .  



(c) The  c o u r t  shall  proceed upon such application in a summary manner,  and, 
upon t h e  hearing thereof ,  t h e  injured person shall be  required t o  show: 

(1) H e  is no t  a spouse of debtor ,  o r  t h e  personal r epresen ta t ive  of such 
spouse. 

(2 )  He has complied with al l  t h e  requirements  of th is  section. 

(3) He has obtained a judgment as s e t  out  in subsection (b) of th is  section,  
s t a t ing  t h e  amount  thereof and t h e  amount  owing the reon  at t h e  d a t e  of 
t h e  application. 

(4) He has m a d e  all  reasonable searches  and inquiries tc asce r ta in  whether 
t h e  judgment deb tor  is possessed of real  o r  personal proper ty  o r  o the r  
assets, l iable t o  be sold o r  applied in sa t is fact ion of t h e  judgment. 

( 5 )  That  by such sea rch  he  has discovered no personal o r  r ea l  property o r  
o the r  assets liable t o  be sold o r  applied, o r  t h a t  he  has discovered 
ce r ta in  of them,  describing them,  owned by t h e  judgment debtor and 
l iable t o  be s o  applied, and t h a t  he  has t aken  all  necessary action and 
proceedings f o r  t h e  realization thereof ,  and t h a t  t h e  amount  rhereby 
real ized was insufficient  t o  sa t is fy  t h e  judgment, s t a t ing  t h e  amount so  , 

realized and t h e  balance remaining due  on t h e  judgment a f t e r  
application of t h e  amount  realized. 

(d) The  c o u r t  shall  make a n  order  d i rec ted  t o  t h e  con t rac to rs  l icense board 
requiring payment  f rom t h e  con t rac to rs  recovery fund of whatever  sum i t  
shall  find t o  be  payable upon t h e  c la im,  pursuant t o  t h e  provisions of and in 
accordance with t h e  l imitations conta ined in th is  section,  if t h e  cour t  is 
sa t is f ied ,  upon t h e  hearing of t h e  t r u t h  of al l  m a t t e r s  required t o  b e  shown by 
t h e  injured person by subsection (c) of this sect ion and t h a t  t h e  injured person 
has fully pursued and exhausted all  remedies  available t o  him f o r  recovering 
t h e  amount  awarded by t h e  judgment of t h e  court .  

(e)  Should t h e  con t rac to rs  l icense board pay f rom t h e  con t rac to rs  recovery fund 
any amount  in s e t t l e m e n t  of a c la im o r  toward sa t is fact ion of a judgment 
agains t  a licensed con t rac to r ,  t h e  l icense of t h e  con t rac to r  shall be  
automat ical ly  t e rmina ted  upon t h e  issuance of a c a u r t  o rder  authorizing 
payment  f rom t h e  con t rac to rs  recovery fund. No con t rac to r  shall  be eligible 
t o  receive  a new license until he  has repaid in full,  plus in teresr  at t h e  ra Ie  of 
six per c e n t  a year ,  t h e  amount  paid f rom t h e  con t rac to rs  recovery fund on 
his account.  A discharge in bankruptcy shall no t  rel ieve a person f rom t h e  
penalt ies and disabilities provided in th is  subsection. 

( f )  If, at any t i m e ,  t h e  money deposited in t h e  con t rac to rs  recovery fund is 
insufficient  t o  sa t is fy  any duly author ized c la im o r  portion thereof ,  t h e  
con t rac to rs  l icense board, shall when suff ic ient  money has been deposited in 
t h e  con t rac to rs  recovery fund, sa t is fy  such unpaid c la ims o r  portion thereof ,  
in t h e  order  t h a t  such c la ims o r  portions thereof w e r e  originally filed. 



(g) With respect  t o  t h e  repair  o r  a l t e ra t ion  of a n  exist ing residential  building o r  
s t r u c t u r e  o r  any appur tenances  the re to ,  including but no t  l imited t o  
swimming pools, retaining walls, garages  o r  sprinkling systems,  initial 
const ruct ion of such appurtenances,  and landscaping of p r iva te  residences, 
including condominium o r  cooperat ive  units, pursuant t o  a con t rac t  be tween  
t h e  owner and a licensed con t rac to r  fo r  which t h e  owner  has paid t h e  
con t rac to r  in full,  should, because  of t h e  contractor 's  defaul t ,  a mechanic's o r  
materialman's lien be  enforced agains t  t h e  property pursuant to sect ion 507- 
47, t h e  c o u r t  hearing t h e  ac t ion  shall  award  such a n  owner  o r  his assigns a 
valid judgment agains t  t h e  con t rac to r  in an  amount  equal t o  t h e  amount  of 
t h e  lien toge ther  with reasonable attorrrey's f e e s  as determined by t h e  court .  
The judgment shall  include a n  o rder  d i rect ing payment  ou t  of t h e  con t rac to rs  
recovery fund. Notwithstanding any o ther  provisiohs of th is  sect ion t o  t h e  
contrary ,  t h e  owner  o r  his assigns need no t  m e e t  any o t h e r  requirement  t o  
s e c u r e  payment  f rom t h e  con t rac to rs  recovery fund, e x c e p t  t h a t  not ice  of t h e  
lien enforcement  hearing shall  b e  given t o  t h e  con t rac to rs  l icense  board so i t  
may appear  pursuant t o  sect ion 444-31. 

444-29. Management  of fund, The sums received by t h e  con t rac to rs  l icense  board fo r  
deposit  in t h e  con t rac to rs  recovery fund shall be held by t h e  con t rac to rs  l icense 
board in t r u s t  f o r  carrying o u t  t h e  purposes of t h e  con t rac to rs  recovery fund. The 
con t rac to rs  l icense board, as t r u s t e e  of t h e  recovery fund, shall  be  author ized t o  
re ta in  p r iva te  legal  counsel  t o  represent  t h e  board in any ac t ion  which may result  
in collection f rom t h e  con t rac to rs  recovery fund. These funds may be  invested and 
reinvested in t h e  s a m e  manner  as funds of t h e  state employees1 r e t i r e m e n t  sys tem,  
and  t h e  in te res t  f rom t h e s e  investments  shall be  deposited to t h e  c red i t  of t h e  
con t rac to rs  educat ion fund, and which shall  be  available t o  t h e  con t rac to rs  l icense 
board fo r  educational purposes, which is hereby created.  

444-34. Maximum liability. Notwithstanding any o t h e r  provision, t h e  liability of t h e  
8 con t rac to rs  recovery fund shall  not  exceed  $20,000 f o r  any licensed contractor .  

444-35. Disciplinary a c t i o n  agains t  licensee. Nothing conta ined herein shall  l imi t  t h e  
author i ty  of t h e  con t rac to rs  l icense board to t a k e  disciplinary ac t ion  agains t  any 
l icensee for  a violation of any of t h e  provisions of c h a p t e r  444, o r  of t h e  rules and 
regulations of t h e  con t rac to rs  l icense board; nor shall  t h e  repayment  in full of a l l  
obligations t o  t h e  con t rac to rs  re rovery  fund by any l icensed c o n t r a c t o r  nullify o r  
modify t h e  e f f e c t  of any o ther  disciplinary proceeding brought pursuant t o  t h e  
provisions of chap te r  444 o r  t h e  rules and regulations. 
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May 3 ,  1979 

TO: Douglas  R ,  Nor ton ,  Auditor  Genera l  

FROM: Arizona  Legis la t ive  Counci l  

K E: R e q u e s t  fo r  R e s e a r c h  and S t a t u t o r y  
I n t e r p r e t a t i o n  (0-79-31) 

This ' i s  in response  t o  a r eques t  s u b m i t t e d  on ycur  behalf on April 27, 
1979 by S t e v e  Schmidt .  

FACT SITUATION: 

The  R e g i s t r a r  of C o n t r a c t o r s  is au tho r i zed  t o  suspend or  r evoke  t h e  
l icense of a c o n t r a c t o r  pursuant  t o  t h e  provisions of s ec t ion  32-1154, 
Arizona Rev i sed  S t a t u t e s .  Appeal  m a y  b e  m a d e  f r o m  a l i cense  suspension o r  
revocat ion in  a c c o r d a n c e  wi th  t i t l e  12,  c h a p t e r  7 ,  a r t i c l e  6 ,  Arizona  Revised  
S t a t u t e s  (See Arizona  Revised  S t a t u t e s ,  s e c t i o n  32-1139). When t h e  appeal  
is finally d ismissed  o r  dec ided  in f a v o r  of t h e  suspension or  r evoca t ion ,  t h e  
penalty p re sc r ibed  by t h e  decision and  o rde r  c a n  b e  imp lemen ted  by t h e  
Regis t ra r .  Seve ra l  appeals ,  r ega rded  as open  by t h e  Reg i s t r a r ,  h a v e  been  
dismissed f o r  s o m e  t i m e  (one for  7% years)  w i thou t  imp lemen ta t ion  of t h e  
decision a n d  t h e  R e g i s t r a r  has  cont inued t o  r e n e w  t h e  l icense  of c e r t a i n  of 
t hese  c o n t r a c t o r s .  

OUESTIONS PRESENTED: 

1. Does  t h e  R e g i s t r a r  of C o n t r a c t o r s  h a v e  a l imi t ed  a m o u n t  of t i m e  
t o  impose t h e  pena l ty  (if any )  requi red  by t h e  decision and  order  a f t e r  a n  
appeal  h a s  b e e n  dismissed (or o the rwise  c losed  in  his f avor )?  

2. A r e  t h e r e  a n y  lega l  de fenses  t o  imposi t ion  of t h e  pena l ty  a f t e r  a 
period of t i rne  h a s  e lapsed  o r  t h e  con t r ac to r ' s  l i ccnse  has  been  renewed 
despi te  t h e  d e t e r m i n a t i o n ?  

ANSWERS: -- 

1. T h e r e  is no s t a t u t o r y  or regu!atory r e q u i r e m e n t  t h a t  t h e  Reg i s t r a r  
o f  C o n t r a c t o r s  impose  t h e  penal ty  requi red  by t h e  decision and  o rde r  within 
a ce r t a in  period of t i m e  a f t e r  a n  appea l  h a s  b t ~ n  dismissed o r  o the rwise  
decided in f a v o r  of t h e  Regis t ra r .  Addit ional ly,  no c a s e s  h a v e  been  found 
which e s t ab l i sh  such  a r equ i r emen t .  

However ,  discussion wi th  t h e  s ta f f  of t h e  o f f i c e  of t h e  Reg i s t r a r  
indicates t h a t  t h e  f a c t  s i t ua t ion  which is t h e  basis  of this  r eques t  may  be  
due  t o  a p rob lem in  communica t ions .  According  t o  t h e  Regis t ra r ' s  (off ice)  



s t a f f ,  t h e y  do not  cu r ren t ly  have  any  "open" appea l s  t h a t  have  been  
dismissed fo r  s o m e  t ime .  They s t a t e d  t h a t  when t h e y  r e c e i v e  no t i ce  of 
dismissal  o r  o t h e r  decision in the i r  f avo r ,  implernenta t ion  of t h e  decision 
and o r d e r  is immediate. The  problem rnay b e  caused  by a lack  of 
no t i f i ca t ion  t o  t h e  Reg i s t r a r  by t h e  super ior  cou r t .  This  d i f f i cu l ty  m a y  b e  
compounded by t h e  length  of t i m c  involved in t h e  appea l s  process.  

You m a y  wish to  r ecommend  t h a t  a sec t ion  be  added  t o  Ar izona  
Revised S t a t u t e s  requir ing no t i ce  t o  t h e  R e g i s t r a r  and  requir ing t h e  
Regis t ra r ' s  i m p l e n ~ e n t a t i o n  of t h e  l i cense  suspension o r  r evoca t ion  wi th in  a 
c e r t a i n  t i n e  period a f t e r  not ice .  

2. If t h e  Reg i s t r a r  fai ls ,  fo r  a n y  reason,  t o  imp icmen t  t h e  decision 
and o rde r  f o r  suspension o r  r evoca t ion  of a con t r ac to r ' s  l i cense  a f t e r  a 
favorable  de t e rmina t ion  OR appeal  and  subsequent ly  renews t h e  con t r ac to r ' s  
l icense,  t h e  equ i t ab le  de fense  of l aches  m a y  be  ava i l ab le  t o  t h e  c o n t r a c t o r  
if t he  R e g i s t r a r  s eeks  t o  imp lemen t  t h e  o rde r  a f t e r  a lengthy  period of t ime .  
The  d e f e n s e  of l aches  involves a n  unexcused  de lay  in a s se r t i ng  r igh t s  during 
a period of t i m e  in which adve r se  r ights  rnay h a v e  been  acqu i r ed  under 
c i r c u m s t a n c e s  t h a t  m a k e  i t  inequi tab le  t o  d isp lace  those  a d v e r s e  r ights  f o r  
t h e  b e n e f i t  of t h o s e  bound by t h e  delay.  C i t y  of Tucson v. Mills, 114 Ariz. 
107 559 P.2d. 663  (1976). In t h i s  c a s e  t h e  r enewa l  of ;he l i cense  by t h e  
Reg i s t r a r  m a y  c a u s e  de t r imen ta l  r e l i ance  on t h e  p a r t  of t h e  c o n t r a c t o r .  

T h e  e l e m e n t s  of laches  a r e  l ack  of di!igence on t h e  p a r t  of one  and  
injury t o  t h e  o t h e r  p a r t y  due  t o  t h e  l a c k  of di l igence.  Longshaw v. C o r b i t t ,  
4 .4riz. App. 405, 420 P.2d. 980 (1966). However ,  whe the r  l aches  will b e  
ava i lab le  as d e f e n s e  t o  t h e  Regiszrar 's  ac t ion  would b e  de t e rmined  by t h e  
f a c t s  and  c i r c u m s t a n c e s  of t h e  case and  t h e  lapse  of t i m e  a lone  is no t  
control l ing.  Tovrea  v. L ' m p h ~ ,  27 Ar iz .  App. 513, 556 P.2d. 814 (1976). 

CONCLUSION: 

I. No t i rne  l imi t  is imposed 01-1 t h e  Reg i s t r a r  of C o n t r a c t o r s  in which 
t o  i m p l e m e n t  a decision and o rde r  a f t e r  a n  appea l  h a s  been  disrnissed o r  
o the rwise  c losed  in t h e  Regis t ra r ' s  f avo r  by t h e  super ior  cou r t .  

2. T h e  equ i t ab le  de fense  of l a c h e s  m a y  b e  avai lab le  t o  a c o n t r a c t o r  
aga ins t  e n f o r c e m e n t  of a decision and o rde r  of t h e  Reg i s t r a r  if a lengthy  
period of t i m e  e lapses  a f t e r  appea l  and  be fo re  imp lemen ta t ion  of t h e  l icense  
suspension or  revocat ion .  

cc: G e r a l d  A. Silva 
P e r f o r m a n c e  Audit  Manager 
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TO: Douglas R. Norton, Auditor General  

FROXI: Arizona L e ~ s l a t i v e  Council 

RE : Request fo r  Rcsearch and S ta tu to ry  Inforrilation (0-79-301 

This is in response to  a request  submit ted on your behalf by S teve  Schmidt on 
April 27, 1979. 

QUESTION PRBSENTED 

May a person have a negligence claim against  the Registrcar of Contractors  for a 
failure to  include t h e  exis tence of a prior l icense suspension or  revocation on t h e  records 
of a current  l icensee? 

The Arizona Supreme Court  a??olished the  doctrine of governmental  t o r t  
immunity in Stone v. Arizona Highway Commission, 93 Ariz. 354, 381 P.Zd. 107 (1963). 
I-Iowever, a s  the c o u r t  noted in DeHoney v. Hernandez, t2riz. , P. 2d 

, No. 14124-PR, filed April 20, 1979, (Ariz. Sup. Ct.) ,  t h e  issues of liabiIity and 
immunity a re  s e p a r a t e  and distinct: 

(b)y removing t h e  defense of sovereign immuni ty  we did not c r e a t e  a cause 
of action where  none previously existed. In  order to  establish t h e  liability of 
governmental  enti  ties or their  agents in XI act ion based on negligence, i t  is 
still  necessary to  demonstrate:  (1) t h a t  t h e  defendant owed a duty  t o  t h e  
plaintiff; (2) a breach of tha t  dutr ,  and (3) an  injury proximately  caused by 
tha t  breach. 

The initial issue concerning the question presented is whether the Reg is t ra r  of 
Cont rac to rs  owes a duty t o  t h e  prospective plaintiff. Arizona Revised S t a t u t e s  sect ion 
32-1104 prescribes the  Registrar 's  powers and duties and provides, i n  relevant part: 

A. T h e  regis t rar ,  in addition to  other  duties and rights provided f o r  
in this chapter ,  shall: 

2. Maintzun a complete  indexed record of all applications and 
1icens~:s issued, renewed, terminated,  cancelled,  revoked or suspended under 
this chapter.  

3.  Furnish a cert if ied copy of  any l icense issue(1 or an  affidavit  that  
no liccnsc exists ,  or t ho  cancellation or  suspension thereof ,  upon receipt  of a 



fee  of t h r e e  dollars, and such cert if ied copy shall be received in all  cour ts  
and clsewhere as pr ima  fac ie  evidence of the  fac t s  s t a t e d  therein.  H e  shall  
also furnish copies of license bonds or  cash deposit ce r t i f i ca tes  upon receipt  
of a f e e  of t h r e e  dollars each. 

Thus, the Regis t rar  has  a m a ~ d a t o r y *  duty  to  maintain complete l icense  records and to 
furnish information conceriling those  records. Under Arizona c a s e  law, for  a valid 
negligence cause  of ac t ion this du ty  must be a duty  owed to a par t icular  individual ra ther  
th'm to  t h e  general  public. DeI-Ioney, supra,  Baqley v. ik izona ,  Ariz. 9 -- 

P. 2d , No. 13603, f i led April 5, 1979, (Ariz. Sup. C t.), -- M a s e n 3 1 1  v. Yuma 
C o u n ~ ,  104 Ariz. 518, 456 P.Zd 376 (1969). In  DeHoney, supra,  a t  p. 9, t h e  court  - 
r e d f i r m e d  the general  rule as f i rs t  s t a t e d  in Mca.ssengi!l, supra, a t  p. 521, pertaining t o  
governmental agencies and officers: 

. . . if the  du ty  which t h e  official authority imposes on an off icer  i s  a duty 
t o  t h e  public, a fa i lure  to  perform i t ,  or an inadequate or  erroneous 
performance,  mus t  be a public, not  an individual injury, and  must be 
redressed, if a t  all, in s o m e  fo rm of public prosecution. 

In other words, if a cour t  finds tha t  the  F,egistrar!s duty t o  maintain complete  l icense 
records is a duty t o  t h e  general  public, no individual cause of action fo r  negligence m a y  be 
asserted. 

There  are  some si tuations,  however ,  where governmental agencies or the i r  officers,  by 
their  conduct, c a n  narrGw t h e  duty owed t o  t h e  public in to  a special  duty  owed t o  a 
particular individual, fo r  the  breach of which they could be l iable  in  damages (see 
DeHoney, supra,  a t  p. 10, Massengill, supra,  at p. 523). While we  a r e  unable to  predict  
how a court  would charac te r ize  the  duty  of the  Registrar  as presented in  this request  
part icularly in t h e  absence  of a specif ic  s t a t e m e n t  of facts ,  a reasonable argument can be 
made that  if the  Reg is t ra r  makes a specific representation (i.e., tha t  a current ly  licensed 
contractor  has  no prior l icense suspensions or revocations) upon which a person could 
justifiably re ly  t o  his de t r iment ,  then  the  Registrar 's  general duty  to the  public would be 
narrowed in to  a special  du ty  t o  an individual who could successfully bring an action for 
dam ages. 

*Arizona Revised S t a t u t e s  sect ion 41-621, subsection G,  provides that: 

(a) s t a t e  off icer ,  agen t  or employee,  except  as otherwise provided by s t a t u t e  i s  
not personally l iable for a n  injury o r  damage resulting from his a c t  o r  omission in a 
public official  capac i ty  where t h e  a c t  or omission was t h e  result  of t h e  exercise of 
the discretion ves ted  i n  him if the exercise of the d i s c ~ e t i o n  was done in  good fa i th  
without wanton disregard of his s ta tutory  duties. (Emphasis added) 



CON C L U S m  

Arizona case law is unclear as to whether a person may have a neglizence claim 
against t h e  Regis t rar  of Cont rac to rs  for  fai lure to include t h e  es i s t ence  of a pr icr  l icense 
suspension or revocation on  the  records of a current  licensee. Howcver, a n  argument  can 
be  made to  t h e  e f f e c t  t h a t  a misrepresentation of f a c t  occasioned by a fa i lure  to  colaply 
with a specific s t a tu to r i ly  imposed recordkeeping du ty  would be an action which narrows 

a t h e  Registrar 's  general duty t o  t h e  public in to  a special  duty t o  an indiviciual, thus  
satisfying the  duty requirement  for  a negligence claim in Arizona. This does not  mean, 
however, t h a t  a p l a i ~ t i f f  would automat ical ly  prevail  in t h e  negligence action. T h e  other  
e lements  of negligence would st i l l  need to be shown, inclucling evidence tha t  the 
misrepresentation of f a c t  by t h e  Regis t rar  was t h e  proximate cause  of t h e  plaintiff 's  
inj ~ r i  es. 

cc: Gerald -4. Silva 
Perf orxn ance Audit ?,4 anager  
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OCCUPATICNAL L I C E N S I N G  AND RELATED ENTRY CONTROLS I N  14ISC"rbLAXEOUS 

PUBLIC WELFARE AWAS 

C. R e g i s t r a r  of Con t r ac to r s  

1. Regulatory Au tho r i t y  

The r e g u l a t i o n  of c o n t r a c t o r s  i s  somewhat d i f f e r e n t  t han  
t h e  t y p i c a l  occupa t iona l  l i c e n s i n g  board s i n c e  a l l  func-  
t i o n s  and d u t i e s  r ega rd ing  t h e  r e g u l a t i o n  o f  c o n t r a c t o r s  
are v e s t e d  i n  one person ,  t h e  R e g i s t r a r  of  C o n t r a c t o r s .  
A.R.S. S 32-1103. The R e g i s t r a r ' s  powers and d u t i e s  a r e  
set  o u t  i n  A.R.S.  S 32-1104. 

Some of t h e  problems t h a t  a r e  i n h e r e n t  i n  t h e  t y p i c a l  
occupa t iona l  l i c e n s i n g  board seem somewhat d i f f e r e n t  
i n  t h e  c o n t e x t  of t h e  R e g i s t r a r  of Con t r ac to r s .  Nost  
impor t an t ly ,  t h e  p o t e n t i a l  f o r  b i a s  t h a t  s o  com.ionly 
e x i s t s  seems diminished i n  some r e s p e c t s ,  b u t  aggrava ted  
i n  o t h e r  ways. The problem of s e l f - i n t e r e s t  seeriis some- 
what m i t i g a t e d  i n  t h e  c o n t e x t  of t h e  R e g i s t r a r  of Contractor ;  
s i n c e ,  u n l i k e  t h e  t y p i c a l  occupa t iona l  l i c e n s i n g  boa rd ,  
t h e  s t a t u t e  does n o t  r e q u i r e  t h a t  t h e  person  who does  
t h e  r e g u l a t i n g  be a  p r a c t i c i n g  member of  t h e  t r a d e .  
Thus, t h e  R e g i s t r a r  devotes  a l l  h i s  t i m e  t o  t h o s e  func- 
t i o n s  and does n o t  contemporaneously p r a c t i c e  a s  a  con- 
t r a c t o r .  A s  a  r e s u l t ,  he has  no d i r e c t  pecunia ry  s e l f -  
i n t e r e s t  i n  t h o s e  m a t t e r s  which he i s  r e g u l a t i n g .  On t h e  
o t h e r  hand i t  i s  q u i t e  l i k e l y  t h a t  a s  a  rnacter o f  p o l i t i c a l  
r e a l i t y ,  a l though  t h e  s t a t u t e  sets o u t  no requi rements  f o r  

, ,  t h e  R e g i s t r a r ,  t h e  i n d u s t r y  p l ays  a heavy r o l e  i n  determin- 
i n g  whom t h e  Governor appo in t s  t o  t h i s  p o s i t i o n .  I t  i s  
h i g h l y  u n l i k e l y  t h a t  t h e  Governor would appo in t  anyone 
who does n o t  have t h e  endorsement o r  t h e  f avo r  of t h e  
" i n d u s t r y , "  a l though I am n o t  complete ly  s u r e  i n  t h i s  
s i t u a t i o n  how t h e  i n d u s t r y  i s  de f ined  s i n c e  t h e r e  a r e  s o  
many components involved and t h e  v a r i o u s  components may 
posses s  d i f f e r i n g  degrees  of p o l i t i c a l  power. Thus, s e r i c u s  
problems of b i a s  and p o t e n t i a l  f o r  anti-competitive effects- 
remain a l though  t h e  problems caused by pecunia ry  s e l f - i n t e r e s t  
are n o t  p r e s e n t .  Moreover, t hose  problems t h a t  remein TRZY 

be aggravated s i n c e  tne a u t h o r i t y  t o  r s q u l a t a  i s  v e s t e d  i n  
one person r a t h e r  than  a n u l t i p l e  membersnip board.  For 2 

v a r i e t y  of r ea sons ,  it i s  a l s o  l i k e l y  t h a t  t h e  i n d u s t r y  w i l l  
e x e r t  a  s u b s t a n t i a l  amount of i n f l u e n c e  on t h e  performance of  
h i s  s t a t u t o r y  d u t i e s .  A s  w i l l  be exp la ined  below, t h e  
enforcement of t h e  p a r t i c u l a r  s t a t u t e s  and t h e  promuigati3n.  
i n t e r p r e t a t i o n  and enforcement of t h e  v a r i o u s  r e g u l a r i t i e s  
i nvo lve  a s u b s t a n t i a l  p o t e n t i a l  f o r  a n t i - c o m p e t i t i v e  e f f e c t s  



and o t h e r  abuse.  Thus, whi le  t h e s e  problems a r e  some- 
what d i f f e r e n t  t han  they  appear  i n  t h e  normal c o n t e x t ,  
t h e y  a r e  s t i l l  s u f f i c i e n t l y  s e r i o u s  t o  war ran t  concern.  

L icens ing  

S e v e r a l  a s p e c t s  of  t h e  s t a t u t o r y  p r o v i s i o n s  and r e g u l a t i o n s  
governing l i c e n s i n g  may have s e r i o u s  an t i - compe t i t i ve  
e f f e c t s .  Ant i -compet i t ive  problems arise due t o  t h r e e  
a s p e c t s  of  t h i s  r e g u l a t o r y  scheme: q u a l i f i c a t i o n s  f o r  
a l i c e n s e ,  d e f i n i t i o n  of " c o n t r a c t o r " ,  and t h e  l i c e n s i n g  
c l a s s i f i c a t i o n  system. 

a. Q u a l i f i c a t i o n s  

The q u a l i f i c a t i o n s  f o r  a l i c e n s e  are con ta ined  i n  
A.R.S. 5 32-1122. Some of  t h e  r e q u i r e d  q u a l i f i c a -  
t i o n s  s e e m  unduly r e s t r i c t i v e  and n o t  j u s t i f i e d  by 
t h e  need t o  p r o t e c t  t h e  p u b l i c  from incompetent  o r  
f i n a n c i a l l y  i r r e q o n s i b l e  c o n t r a c t o r s .  An a p p l i c a n t  
must p a s s  a  w r i t t e n  examination on t h e  b u i l d i n g ,  
s a f e t y ,  h e a l t h  and l i e n  laws of  t h e  s t a t e ,  adrninis t ra-  
t i v e  p r i n c i p l e s  of  c o n t r a c t i n g  and t h e  r u l e s  and 

a 
r e g u l a t i o n s  promulgated by t h e  R e g i s t r a r  o f  Con t r ac to r s .  
While an examination i s  j u s t i f i e d ,  t h e  scope and l e n g t h  
(a f u l l  d a y ) ,  a s  exp la ined  t o  m e ,  may be t o o  e x t e n s i v e .  
I n t e r e s t i n g l y ,  an a t t o r n e y  and son o f  a  former R e g i s t r a r  
o p e r a t e s  a school  t o  p repa re  persons  f o r  t h e  c o n t r a c t o r ' s  
examination.  The l i c e n s e e  must demonstra te  c e r t a i n  p r i o r  
exper ience .  S p e c i f i c a l l y ,  t o  q u a l i f y  a  l i c e n s e e  must 
have had f o u r  y e a r s  of  p r a c t i c a l  o r  management t r a d e  
exper ience  w i t h i n  t h e  l a s t  t e n  y e a r s ,  d e a l i n g  spec i -  
f i c a l l y  w i t h  t h e  type  of  c o n s t r u c t i o n  f o r  which t h e  
a p p l i c a n t  i s  apply ing  f o r  a l i c e n s e .  A.R.S. § 32-1122 # 
( F )  (1). Technica l  t r a i n i n g  i n  some s o r t  o f  an  educa- 
t i o n a l  i n s t i t u t i o n  o r  program cannot  be  used t o  s a t i s f y  
more than  two of  t h e  r e q u i r e d  f o u r  y e a r s  expe r i ence .  I n  
many i n s t a n c e s  t h e  four-year  requirement  seems unduly 
exces s ive .  Genera l ly  i t  would seem t h a t  t h e  s k i l l s  
necessary  f o r  many of t h e  p a r t i c u l a r  t ypes  cf l i c e n s e s  
could be  acqui red  i n  a l e s s e r  p e r i o d  of  t ime.  Moreover, 
whi le  t h e r e  a r e  numerous c l a s s i f i c a t i o n s  of l i c e n s e s ,  
many o f  which a r e  very s i m i l a r  o r  even ove r l app ing ,  
t h e  s t a t u t e  r e q u i r e s  t h a t  t h e r e  be s e p a r a t e  expe r i ence  
f o r  each p a r t i c u l a r  l i c e n s e  i f  a  l i c e n s e e  chooses t o  
apply f o r  more than  one of t h e  v a r i o u s  t ypes  o f  l i c e n s e s .  
The exper ience  requirements  mzy amount t o  a  de  f a c t o  
a p p r e n t i c e s h i p  program. While such programs have cer -  
t a i n  b e n e f i t s ,  they  a l s o  may have s i g n i f i c a n t  a n t i -  
compet i t ive  e f f e c t s ,  a s  has  been no ted  i n  an e a r l i e r  
memorandum. 

a 
The L e g i s l a t u r e  was obvious ly  s e n s i t i v e  t o  t h e  problem 
t h a t  t h e  four-year  requirement  might be  e x c e s s i v e ,  f o r  



it a u t h o r i z e d  t h e  R e g i s t r a r  t o  reduce t h e  number of  
y e a r s  "when i n  h i s  op in ion  it h a s  been c o n c l u s i v e l y  
shown by custom and usage i n  t h e  p a r t i c u l a r  i n d u s t r y  
o r  c r a f t  involved  t h a t  t h e  four -year  requi rement  i s  
exces s ive . "  A.R.S. § 32-1122 (F) ( 2 ) .  While t h e  
R e g i s t r a r  pos ses se s  t h i s  a u t h o r i t y ,  t h e r e  a r e  no 
p a r t i c u l a r  r e g u l a t i o n s  s e t t i n g  o u t  l e s s e r  requi rements  
f o r  p a r t i c u l a r  l i c e n s e s .  Nor a r e  t h e r e  any r e g u l a t i o n s  
i n d i c a t i n g  how one makes t h e  r e q u i r e d  showing f o r  exer -  
cise o f  t h i s  a u t h o r i t y .  The " c o n c l u s i v e l y  shown" 
language of t h e  s t a t u t e  seems t o  c r e a t e  a heavy burden 
o f  proof  i n  t h i s  m a t t e r .  A more a c c u r a t e  judgmsnt on 
t h e  e x t e n t  t o  which t h i s  a u t h o r i t y  has  m i t i g a t e d  t h e  
o the rwi se  h a r s h  e f f e c t  o f  t h e  four -year  requi rement  
wou ld - r equ i r e  g r e a t e r  knowledge of t h e  a c t u a l  o p e r a t i o n s  
of t h e  R e g i s t r a r .  I t  c e r t a i n l y  would be r e l e v a n t  and 
impor tan t  t o  determine whether he has  used t h i s  author-  
i t y  l i b e r a l l y  o r  s p a r i n g l y .  S ince  t h e r e  a r e  no r egu la -  
t i o n s  e i t h e r  f o r  p a r t i c u l a r  occupa t ions  o r  f o r  d e f i n i n g  
g e n e r a l  s t a n d a r d s ,  a  s i g n i f i c a n t  p o t e n t i a l  f o r  abuse 
of t h e  R e g i s t r a r ' s  a u t h o r i t y  t o  l e s s e n  t h e  four -year  
requirement  e x i s t s .  

I n  a d d i t i o n ,  an i n d i v i d u a l  must be  a  r e s i d e n t  o f  a  
s t a t e  f o r  a t  l e a s t  90 days b e f o r e  apply ing  f o r  a 
l i c e n s e .  A.R.S. 5 32-1123(A). While t h i s  requi rement  
may have some an t i - compe t i t i ve  e f f e c t ,  t h e  r e s i d e n c y  
pe r iod  seems s u f f i c i e n t l y  s h o r t  s o  t h a t  any such e f f e c t  
would n o t  be  very  s e r i o u s .  I n t e r e s t i n g l y ,  a  l i c e n s e  
may be i s s u e d  t o  s p e c i a l t y  c o n t r a c t o r s  w i t h o u t  r e g a r d  
t o  r e s i d e n t  q u a l i f i c a t i o n s  i f  t h e r e  are l e s s  t h a n  t e n  
c o n t r a c t o r s  o p e r a t i n g  i n  t h e  s t a t e  l i c e n s e d  i n  t h e  
p a r t i c u l a r  s p e c i a l t y .  A.R.S. S 32-1123(B). Such a 
p rov i s ion  i s  pro-compet i t ive  and r ende r s  any r e s idency  
requirement  r a t h e r  dubious.  F i n a l l y ,  no l i c e n s e  may 
be i s s u e d  t o  a  minor o r  t o  any p a r t n e r s h i p  i n  which 
one of  t h e  p a r t n e r s  i s  a minor. A.R.S.  5 32-1122(G). 
While i n  p a s t  such a  p r o v i s i o n  may have had a s i g n i f i -  
c a n t  an t i - compe t i t i ve  e f f e c t ,  t h e  r e c e n t  lower ing  of  t h e  
age ~ f  m a j o r i t y  from 2 1  t o  18 h a s  s u b s t a n t i a l l y  reduced 
t h e  s e r i o u s n e s s  o f  any e f f e c t  t h a t  r e s u l t s  from t h i s  
subsec t ion .  

b. D e f i n i t i o n  of  "Con t r ac to r . "  

A second type  of  an t i - compe t i t i ve  e f f e c t s  a r i s e s  a s  
a r e s u l t  of t h e  broad d e f i n i t i o n  of  " c o n t r a c t o r "  
conta ined  i n  A.R.S. § 32-1101. A fundamental i s s u e  
i s  whether c o n t r a c t o r s  ought t o  be  s u b j e c t  t o  any 
l i c e n s i n g  requirements  a t  a l l .  I t  has been s t a t e d  
numerous t imes t h a t  t h e  purpose o f  t h e  l i c e n s i n g  
p r o v i s i o n s  i s  t o  p r o t e c t  t h e  p u b l i c  a g a i n s t  unscrupu- 
l ous  and u n q u a l i f i e d  persons  a c t i n g  a s  c o n t r a c t o r s .  
See,  e . g . ,  Sobel  v .  Jones  96  A r i z .  297, 394 P.2d 
415 ( 1 9 6 4 ) .  iiowever, it i s  n o t  c l e a r  whether 



l i c e n s i n g  i s  neces sa ry  o r  e f f e c t i v e  i n  a c h i e v i n g  t h i s  
purpose.  Some s t u d i e s  have shown t h a t  t h e  degree  of 
f r a u d  and poor q u a l i t y  workmanship i s  no g r e a t e r  i n  
a s ta te  t h a t  does  n o t  l i c e n s e  a p a r t i c u l a r  t r a d e  a s  
compared wi th  one t h a t  does .  See ,  S t a f f  Report  t o  
t h e  Fede ra l  Trade Commission, Economic Repor t ,  Requlat ion 
of  t h e  T e l e v i s i o n  Repair  I n d u s t r y  i n  Louis iana  and 
C a l i f o r n i a :  A Case Study.  To t h e  e x t e n t  t h a t  t h e  
f i n a n c i a l  r e s p o n s i b i l i t y  of a  c o n t r a c t o r  i s  concerned,  
it would seem t h a t  t h e  requirement  o f  a  bond i s  a  
p r e f e r a b l e  manner f o r  s e c u r i n g  t h i s  o b j e c t i v e .  While a 
t h e  s t a t u t e  c o n t a i n s  d e t a i l e d  bonding requi rements ,  
A.R.S. § 32-1152; R4-9-12, i t  i s  p o s s i b l e  t h a t  t h e  
amount of  bonding p r e s e n t l y  r e q u i r e d  i s  n o t  adequate  
t o  p r o t e c t  a l l  t h o s e  persons  who may be i n j u r e d  by an 
i n s o l v e n t  o r  unscrupulous c o n t r a c t o r .  I f  s o ,  r a i s i n g  
the bonding requirements  might be  a p p r o p r i a t e .  A l -  
though t h i s  would i n c r e a s e  t h e  b a r r i e r s  t o  e n t r y  a s  a 
r e s u l t  of  t h e  i n c r e a s e d  c o s t  r e s u l t i n g  from more 
s u b s t a n t i a l  bonds,  it would s e e m  t o  be  j u s t i f i e d  an? 
a more a p p r o p r i a t e  and e f f e c t i v e  way o f  p r o t e c t i n g  t h e  
p u b l i c  t h a n  l i c e n s i n g .  Therefore ,  t h e  on ly  remaining 
j u s t i f i c a t i o n  f o r  l i c e n s i n g  i s  t h a t  c e r t a i n  t r a d e s  a 
i nvo lve  such a  h igh  degree  o f  s k i l l  and such a  high 
p o t e n t i a l  f o r  s e r i o u s  i n j u r y  t o  t h e  p u b l i c  as a  r e s u l t  
o f  d e f e c t i v e  workmanship t h a t  s a t i s f a c t i o n  o f  c e r t a i n  
requi rements  i s  necessary  t o  p r o t e c t  t h e  p u b l i c .  I f  
such a j u s t i f i c a t i o n  i s  accep ted ,  which i s  s u b j e c t  t o  
d i s p u t e ,  i t  i s  impor tan t  t o  d i s c r i m i n a t e  between t h e  
p o s s i b i l i t y  o f  s e r i o u s  i n j u r y  and t h e  p o s s i b i l i t y  of 
any i n j u r y  t o  t h e  p u b l i c ,  f o r  i f  t h e  l a t t e r  s t a n d a r d  
i s  accep ted ,  it would j u s t i f y  l i c e n s i n g  t!?e s a l e  of 
a l l  goods and s e r v i c e s .  While it i s  n o t  p o l i t i c a l l y  
f e a s i b l e  nor  perhaps  d e s i r a b l e  t o  a rgue  t h a t  a l l  
l i c e n s i n g  c o n t r o l s  on c o n t r a c t o r s  s h o l ~ l d  be  abandoned, 
it is  impor t an t  t o  i n s u r e  t h a t  t h o s e  t h a t  do e x i s t  a r e  
no more e x t e n s i v e  than  necessary  t o  s a t i s f y  t h e  s t a n d a r d  
t h a t  has  been sugges ted .  

Viewed a g a i n s t  such a  s t a n d a r d ,  it seems t h a t  much o f  
t h e  e x i s t i n g  l i c e n s i n g  cannot  be j u s t i f i e d .  The b a s i c  
problem a r i s e s  from t h e  f a c t  t h a t  t h e  s t a t u t o r y  de f in -  
i t i o n  i s  very broad: 

any person ,  e t c .  who under takes  t o  " c o n s t r u c t ,  
a l t e r ,  r e p a i r ,  add t o ,  s u b t r a c t  from, improve, 
move, wreck o r  demolish any b u i l d i n g ,  highway, 
road ,  r a i l r o a d ,  excava t ion  o r  o t h e r  s t r u c t u r e ,  
p r o j e c t ,  development o r  improvement, o r  t o  do 
any p a r t  t h e r e o f ,  i n c l u d i n g  t h e  e r e c t i o n  of 
s c a f f o l d i n g  o r  o t h e r  s t r u c t u r e  o r  works i n  
connec t ion  the rewi th  . . . [and] i n c l u d e  sub- 
c o n t r a c t o r s  and s p e c i a l t y  c o n t r a c t o r s ,  f l o o r  
cover ing  c o n t r a c t o r s  and landscape  c o n t r a c t o r s  
o t h e r  than  gardeners . "  A.R.S.  Si 32-1121. 



Under t h i s  broad d e f i n i t i o n  l i c e n s e s  have been r e q u i r e d  
f o r  a very  wide and d i v e r s e  range of  a c t i v i t i e s .  While 
it would n o t  be u s e f u l  t o  name them a l l ,  a  few examples 
would s u f f i c e  t o  i n d i c a t e  t h e  b read th  o f  t h e  a p p l i c a t i o n  
of  t h i s  d e f i n i t i o n .  I n  a d d i t i o n  t o  well-known a r e a s  
such a s  g e n e r a l  b u i l d i n g ,  r e s i d e n t i a l  and eng inee r ing  
c o n t r a c t i n g ,  c a r p e n t e r s ,  plumbers and e l e c t r i c i a n s ,  
l i c e n s e s  have been r e q u i r e d  f o r  awnings and canop ie s ,  
d rywa l l ,  f enc ing ,  house-moving, ornamental  m e t a l s ,  
marble,  p a i n t i n g ,  lawn s p r i n k l e r s ,  t i l e , w e a t h e r -  
s t r i p p i n g ,  welding,  p u b l i c  add res s  and intercornrnunica- 
t i o n s  systems a s  we l l  a s  many o t h e r s .  R4-9-02.  
F o r t u n a t e l y ,  t h e  R e g i s t r a r ' s  e f f o r t s  t o  r e q u i r e  a 
l i c e n s e  f o r  trimming palm t r e e s  w a s  thwarted-  by t h e  
At torney  G e n e r a l ' s  o f f i c e .  F i n a l l y ,  a s  a  r e s u l t  o f  
r e c e n t  amendments, t h e  l i c e n s e  must be  i n  t h e  name 
o f  t h e  l e g a l  e n t i t y  doing t h e  work o r  ho ld ing  i t s e l f  
o u t .  A.R.S. 5 32-1151. While t h e  c o u r t s  had prev ious-  
l y  found t h e  s t a t u t e  s a t i s f i e d  i f  t h e  managing person  
i n  a  f i r m  had a  l i c e n s e  even i f  t h e  f i r m  l acked  one ,  
t h i s  i s  no longe r  t r u e  a s  a  r e s u l t  of  t h e  amendment. 
B & P Concrete  I n c .  v .  Turnbow, 1CA-CIV 3039, Depart-  
ment C (January 2 7 ,  1977) .  

Another c u r i o u s  l i c e n s i n g  requirement  d e a l s  w i t h  
j o i n t  ven tu re s .  I f  two o r  more pe r sons  wish t o  
form a  c o n t r a c t i n g  j o i n t  ven tu re ,  each  p a r t i c i p a n t  
must have a  s e p a r a t e  l i c e n s e  and t h e  j o i n t  v e n t u r e  
i s  r e q u i r e d  t o  have an a d d i t i o n a l  l i c e n s e  f o r  t h e  
p a r t i c u l a r  work involved ,  A.R.S. 5 32-1127(A) R4-9-14. 
A t  l e a s t  two s i t u a t i o n s  might p r e s e n t  a t t r a c t i v e  poss i -  
b i l i t i e s  f o r  a  j o i n t  ven ture .  One i s  where t h e  work 
i s  beyond t h e  scope of  a  p a r t i c u l a r  l i c e n s e ;  t h e  o t h e r  
i s  where t h e  amount of  work involved  i s  beyond t h e  
c a p a c i t y  o f  a  p a r t i c u l a r  l i c e n s e e .  I n  e i t h e r  c a s e  
j o in ing  f o r c e s  w i th  a d d i t i o n a l  persons  might be  t h e  
most e f f i c i e n t  and p r a c t i c a l  s o l u t i o n .  These p rov i -  
s i o n s  r e s t r i c t  t h e  a v a i l a b i l i t y  of such a  s o l u t i o n  by 
i n c r e a s i n g  i t s  c o s t  and f e a s i b i l i t y  by r e q u i r i n g  t h a t  
each person be s e p a r a t e l y  l i c e n s e d  and t h a t  t h e  j o i n t  
ven tu re  be a d d i t i o n a l l y  l i c e n s e d .  These requi rements  
may i n h i b i t  a  j o i n t  ven tu re  from competing w i t h  o t h e r s  
who a r e  a l r e a d y  l i c e n s e d  o r  have t h e  c a p a c i t y  t o  do t h e  
work i n  q u e s t i o n .  For example, t h e  a d d i t i o n a l  f e e  f o r -  
t h e  j o i n t  v e n t u r e  l i c e n s e  would impai r  t h e  a b i l i t y  of  
such a  l i c e n s e e  t o  b i d  compe t i t i ve ly  a g a i n s t  a person  
a l r eady  q u a l i f i e d  o r  a b l e  t o  do a  p a r t i c u l a r  job.  
Moreover, t h e  r a t i o n a l e  f o r  t h e  j o i n t  v e n t u r e  l i c e n s e  - 
s e p a r a t e  i n d i v i d u a l  l i c e n s e  p l u s  a  j o i n t  v e n t u r e  
l i c e n s e  - i s  n o t  completely c l e a r .  

The b read th  of  t h e  d e f i n i t i o n  i s  aggrava ted  f u r t h e r  
by r e c e n t  amendments t o  one o f  t h e  l i c e n s i n g  exemp- 
t i o n s  con ta ined  i n  A.R.S. 5 32-1121. Before  1975,  



pe r sons  who s o l d  o r  i n s t a l l e d  f i n i s h e d  p roduc t s  
t h a t  w e r e  n o t  f a b r i c a t e d  i n t o  o r  d i d  n o t  become a 
permanent f i x e d  p a r t  of  t h e  s t r u c t u r e  were n o t  
r e q u i r e d  t o  be l i c e n s e d  a s  c o n t r a c t o r s .  A t  t h a t  t i m e ,  
t h e  R e g i s t r a r  a t tempted t o  r e q u i r e  a  person s e l l i n g  
and i n s t a l l i n g  p r e f a b r i c a t e d  s h u t t e r s  t o  be l i c e n s e d .  
However, t h e  Court  of  Appeals d i s a g r e e d  ho ld ing  t h a t  
t h e  s h u t t e r s  were n o t  f a b r i c a t e d  i n t o  t h e  house,  b u t  
merely a t t a c h e d  t o  t h e  s h u t t e r  frame and t h a t  t h e  s h u t t e r  
frames d i d  n o t  become permanent and f i x e d  p a r t  of t h e  
house,  b u t  were r e a d i l y  removable wi thout  damage i n  
a manner a l lowing  re-use  o f  t h e  s h u t t e r s .  S t a t e  ex 
re l .  Vivian v .  Her i tage  S h u t t e r s ,  I n c . ,  23  A r i z .  A p p .  
5 4 4 ,  534 P . 2 d  758 (1975) .  Subsequent ly ,  t h e  s t a t u t e  
w a s  amended t o  exempt i n s t a l l e r s  of  f i n i s h e d  p roduc t s  
and m a t e r i a l s  t h a t  a r e  n o t  e i t h e r  a t t a c h e d  o r  do n o t  
become a f i x e d  p a r t  o f  t h e  s t r u c t u r e .  A.R.S. 5 
32-1121(A). Apparent ly  it i s  t h e  p o s i t i o n  o f  t h e  
R e q i s t r a r  t h a t  t h i s  amendment o v e r r u l e d  t h e  H e r i t a a e  
~ h c t t e r s  ca se .  A s  a  r e s u l t  t h e  b r e a d t h  of  t h e  c o n t r a c t -  
i ng  d e f i n i t i o n  has  been extended s i g n i f i c a n t l y  and 
t h e  exemption become r a t h e r  meaningless  a s  a p r a c t i c a l  
m a t t e r .  Recent ly  t h i s  o f f i c e  took t h e  p o s i t i o n  t h a t  
it w a s  n o t  unreasonable  f o r  t h e - R e g i s t r a r  t o  r e q u i r e  
t h a t  a person i n s t a l l i n g  window shades  f o r  DES posses s  
a c o n t r a c t o r ' s  l i c e n s e  a l though  t h e  p o s s i b i l i t y  of 
ove r - r egu la t ion  by t h e  R e g i s t r a r  was sugges ted .  Memo- 
randum o f  A p r i l  25, 1977, from Aaron Kizer  t o  Alan 
Kamin. Moreover, t h e  R e g i s t r a r  has  r eques t ed  c e r t i f i -  
c a t i o n  o f  an amendment of  R4-9-02 t h a t  would broaden 
t h e  t i t l e  of  t h e  C-50 c l a s s i f i c a t i o n  t o  i n c l u d e  
d r a p e r i e s  a s  w e l l  a s  vene t i an  b l i n d s  and window shades .  
Aaron Kize r ,  Fred S to rk  and I have d i s c u s s e d  t h i s  
problem; and a  reasonable  and l e g a l l y  suppor t ab l e  
s o l u t i o n  w i l l  be proposed. While it i s  d i f f i c u l t  t o  
d i s t i n g u i s h  d r a p e r i e s  from t h e  p r e s e n t  coverage,  t h i s  
expansionary p roces s  has  t o  be s topped  somewhere. 
It  seems t h a t ,  accord ing  t o  t h e  R e g i s t r a r ,  t h e  on ly  
a c t i v i t y  t h a t  i s  exempt under t h i s  s u b s e c t i o n  i s  when 
t h e  on ly  connect ion t o  t h e  house i s  p lugging  i n t o  a  
w a l l  socke t .  Thus, t h e  narrowing o f  t h i s  exemption 
has  a  s i g n i f i c a n t  p r a c t i c a l  e f f e c t  i n  e n l a r g i n g  t h e  
scope o f  t h e  l i c e n s i n g  requirement .  A s  a  r e s u l t  of  
t h e  broad s t a t u t o r y  d e f i n i t i o n ,  i t s  i n t e r p r e t a t i o n  
by t h e  R e g i s t r a r  and t h e  narrowing of  t h e  exemption, 
v i r t u a l l y  a l l  a c t i v i t y  having anyth ing  t o  do wi th  
b u i l d i n g  and s t r u c t u r e s ,  i n c l u d i n g  landscaping ,  
becomes s u b j e c t  t o  l i c e n s i n g .  

S i m i l a r l y ,  materialmen o r  manufac ture rs  who f u r n i s h  
f i n i s h e d  produc ts  a r e  exempt from t h e  l i c e n s i n g  r e -  
quirements  i f  t hey  do n o t  i n s t a l l  o r  a t t a c h  such 
i t e m s .  A.R.S. § 32-1121(4).  There w a s  an i n t e r e s t i n g  

a 
amendment of t h i s  exemption i n  t h e  1977 l e g i s l a t i v e  



s e s s i o n .  Carpe t  r e t a i l e r s  were added t o  t h e  exemption 
wi th  t h e  p rov i so  t h a t  i f  t hey  e n t e r  a  t r a n s a c t i o n  
invo lv ing  i n s t a l l a t i o n  o r  a t t achment  o f  c a r p e t s ,  they  
" s h a l l  work on ly  w i t h  l i c e n s e d  c o n t r a c t o r s  i n  c a r r y i n g  
o u t  t h e  terms o f  t h e  s a l e s  c o n t r a c t  o r  t r a n s a c t i o n . "  
Laws 1977, Ch. 3 8 ,  § 1. A c t u a l l y ,  t h i s  i s  a  middle- 
ground, f o r  i t  i s  t h e  R e g i s t r a r ' s  p o s i t i o n  t h a t  i n  
a l l  o t h e r  c a s e s  persons  who s e l l  goods on an i n s t a l l e d  
b a s i s  must have an a p p r o p r i a t e  l i c e n s e  a s  t h e y  a r e  
w i t h i n  t h e  d e f i n i t i o n  of c o n t r a c t i n g  and o u t s i d e  t h e  
exemption. 

Another exemption t h a t  may have a p o s s i b l e  a n t i -  
compet i t ive  e f f e c t  i nvo lves  a r c h i t e c t s .  A r c h i t e c t s  
are exempt from l i c e n s i n g  under t h e s e  p r o v i s i o n s  a s  
long a s  t hey  are engaged i n  t h e i r  p r o f e s s i o n a l  p rac-  
t ice  and provided they  do n o t  engage i n  t h e  a c t i v i t y  o f  
a c o n t r a c t o r .  A.R.S. § 32-1121(7).  An a r c h i t e c t  may 
be p e r f e c t l y  competent t o  s e r v e  as a  g e n e r a l  c o n t r a c t o r  
and d e a l  d i r e c t l y  w i th  s u b c o n t r a c t o r s .  Th i s  p r o v i s i o n  
makes such a p o s s i b i l i t y  expens ive  and d i f f i c u l t ,  pe r -  
haps even imposs ib le .  

Some o f  t h e  o t h e r  exemptions seem t o  undermine some- 
what t h e  r a t i o n a l e  f o r  l i c e n s i n g  i n  t h e  f i r s t  i n s t a n c e .  
For example, p u b l i c  u t i l i t i e s  engaging i n  c o n s t r u c t i o n  
o r  r e p a i r  i n c i d e n t a l  t o  t h e  d i scove ry  o f  pe t ro leum 
o r  gas  o r  engaging i n  d r i l l i n g  such w e l l s  a r e  exempt 
i f  it i s  performed by an owner o r  a l e s s e e .  A.R.S .  5 
32-1121(3).  Also c o n s t r u c t i o n  and r e p a i r  o f  i r r i g a t i o n  
o r  d ra inage  d i t c h e s  of  r e g u l a r l y  c o n s t i t u t e d  d i s t r i c t s  
o r  rec lamat ion  d i s t r i c t s  a s  w e l l  as s i m i l a r  a c t i v i t i e s  
involved i n  v a r i o u s  k inds  o f  a g r i c u l t u r a l  o p e r a t i o n s  
a r e  exempt. A.R.S. 5 32-1121(10).  Also ,  non-govern- 
mental  e d u c a t i o n a l  i n s t i t u t i o n s  t h a t  b u i l d  o r  r e p a i r  
s t r u c t u r e s  on l a n d  o r  p r o p e r t y  owned, r e n t e d ,  o r  l e a s e d  
by t h e  i n s t i t u t i o n  f o r  i t s  e d u c a t i o n a l  purposed a r e  
exempt. A.R.S. § 32-1121(12). F i n a l l y ,  owners of  
p rope r ty  who improve such p r o p e r t y  o r  who b u i l d  o r  
improve s t r u c t u r e s  thereon  and do t h e  work themselves  
a r e  exempt i f  t h e  p rope r ty  i s  n o t  i n t ended  f o r  s a l e  
o r  r e n t ,  o r  i f  t h e  s t r u c t u r e  i s  in t ended  f o r  commercial 
o r  i n d u s t r i a l  purposes  and t h e  t o t a l  c o s t  does  n o t  
exceed $10,000. A.R.S. 5 32-1121(5).  This  s u b s e c t i o n -  
p rov ides  t h a t  s a l e  o r  r e n t  of  any such s t r u c t u r e  w i t h i n  
o n e - y e a r  a f t e r  completion i s  prima f a c i a  ev idence  t h a t  
it was under taken f o r  t h e  purpose o f  s a l e ,  r e n t  o r  
commercial o r  i n d u s t r i a l ' u s e .  Except f o r  t h i s  p r o v i s i o n  
d e a l i n g  w i t h  an owner developing h i s  own p r o p e r t y  f o r  
commercial o r  i n d u s t r i a l  u s e ,  t h e r e  is  no exemption 
from t h e  l i c e n s i n g  requirement  f o r  sma l l  jobs .  I t  
might be worthwhile t o  c o n s i d e r  whether  jobs  under  a  
c e r t a i n  d o l l a r  amount ought t o  be exempt a l t o g e t h e r  
from t h e  l i c e n s i n g  requi rements .  Other  exemptions 



i n c l u d e  v a r i o u s  governmental u n i t s  and s u b d i v i s i o n s ,  
t r u s t e e s ,  employees and s u r e t y  companies who use  
du ly  l i c e n s e d  c o n t r a c t o r s  f o r  t h e  performance of  a l l  
work. 

c. C l a s s i f i c a t i o n  System 

A f i n a l  type  o f  an t i - compe t i t i ve  problem r e s u l t s  
from t h e  c l a s s i f i c a t i o n  system. Th i s  problem 
a c t u a l l y  has  two dimensions.  The f i r s t  a s p e c t  
r e s u l t s  from t h e  c l a s s i f i c a t i o n  o f  t h e  c o n t r a c t i n g  
b u s i n e s s  i n t o  t h r e e  b a s i c  d i v i s i o n :  g e n e r a l  b u i l d i n g  
c o n t r a c t i n g ,  g e n e r a l  eng inee r ing  c o n t r a c t i n g  and 
s p e c i a l t y  c o n t r a c t i n g .  A.R.S. 5 32-1102. Speci-  
f i c a l l y  a problem arises from t h e  f a c t  t h a t  g e n e r a l  
b u i l d i n g  c o n t r a c t i n g  i s  de f ined  as r e q u i r i n g  " t h e  
u se  of  more than  two u n r e l a t e d  c o n s t r u c t i o n  t r a d e s  
o r  c r a f t s . "  A.R.S. 5 32-1102(1). For  example, i f  
a homeowner were t o  wish t o  have a  s idewalk con- 
s t r u c t e d ,  a  g e n e r a l  c o n t r a c t o r  would be  i n e l i g i b l e  t o  
b i d  s i n c e  t h e  job would no t  i n v o l v e  more t h a n  two un- 
r e l a t e d  c o n s t r u c t i o n  t r a d e s .  However, it i s  c l e a r  t h a t  
a g e n e r a l  c o n t r a c t o r  who c o n t r a c t s  t o  b u i l d  a  home (I 
i s  p e r m i t t e d  t o  c o n s t r u c t  t h e  s idewalk under h i s  g e n e r a l  
c o n t r a c t i n g  l i c e n s e .  The purpose and e f f e c t  of  t h i s  
p r o v i s i o n  c l e a r l y  seems t o  be  t o  i n s u r e  t h a t  g e n e r a l  
c o n t r a c t o r s  do n o t  compete w i th  s p e c i a l t y  c o n t r a c t o r s  
on c e r t a i n  t ypes  of jobs.  Moreover, t h i s  e f f e c t  i s  
aggrava ted  by t h e  p a r t i c u l a r  i n t e r p r e t a t i o n  t h a t  t h e  a 
R e g i s t r a r  has  adopted a s  a m a t t e r  of  p o l i c y .  I n  
s e v e r a l  s i t u a t i o n s  t h a t  appear t o  i nvo lve  more than  two 
u n r e l a t e d  t r a d e s ,  t h e  R e g i s t r a r  has  t aken  t h e  p o s i t i o n  
t h a t  t hey  b a s i c a l l y  involve  on ly  one t r a d e  and t h a t  t h e  
o t h e r  work i s  i n c i d e n t a l  and supplemental  t h e r e t o .  
For  example, he  has  t aken  t h e  p o s i t i o n  t h a t  c o n s t r u c t i o n  
of  a p a t i o  w a l l ,  a l though  it i n v o l v e s  e x c a v a t i o n ,  
s t e e l  placement,  c o n c r e t e  f o r  f o o t i n g s ,  masonry u n i t s  
and wooden g a t e s ,  i nvo lves  on ly  one real t r a d e ,  masonry, 
and t h a t  a l l  t h e  o t h e r  work i s  merely  i n c i d e n t a l  o r  
supplemental  t o  a  masonry l i c e n s e .  S i m i l a r l y ,  he 
has  t aken  t h e  p o s i t i o n  t h a t  placement o f  a  c o n c r e t e  0 
s idewalk,  which invo lves  a  number of  d i f f e r e n t  y p i e s  
of  work s i m i l a r  t o  t h a t  i n  t h e  p a t i o  w a l l  s i t u a t i o n ,  
b a s i c a l l y  i nvo lves  on ly  one t r a d e ,  c o n c r e t e ,  and t h a t  
t h e  o t h e r  work i s  i n c i d e n t a l  o r  supplemental .  A s  a  
r e s u l t  of  t h i s  i n t e r p r e t a t i o n ,  t h e  R e g i s t r a r  has  con- 
c luded t h a t  g e n e r a l  c o n t r a c t o r s  may n o t  b i d  under t h e i r  @ 

g e n e r a l  c o n t r a c t i n g  l i c e n s e  on such work. Another 
problem t h a t  occurs  a s  a r e s u l t  o f  t h e  R e g i s t r a r ' s  
i n t e r p r e t a t i o n  of  t h e  "more than  two t r a d e s "  language 
i s  t h a t  t h e  i n t e r p r e t a t i o n  i s  vague and n o t  t h e  s u b j e c t  
o f  any r e g u l a t i o n ,  b u t  i s  on ly  a p o l i c y  o f  t h e  ~ e g i s t r a r  
p e r t i n e n t  t o  a p p l i c a t i o n  of  t h e  s t a t u t e .  A s  a r e s u l t ,  
t h e  R e g i s t r a r ' s  a u t h o r i t y  i n  t h i s  area i s  p o t e n t i a l l y  



s u b j e c t  t o  abuse ,  f o r  d e c i s i o n s  may be manipulated 
on an a d  hoc b a s i s  f o r  any one o f  a  number o f  r e a -  
sons .  

This  p a r t i c u l a r  problem i s  t h e  s u b j e c t  o f  a major  
c u r r e n t  d i s p u t e  between t h e  R e g i s t r a r ,  t h e  General  
Con t r ac to r s  A s s o c i a t i o n ,  and perhaps  l a b o r  un ions  and 
s p e c i a l t y  c o n t r a c t o r s  as w e l l .  A s  a  r e s u l t  of  t h i s  
d i s p u t e ,  which has  been brewing f o r  some t ime and 
has  a p o l i t i c a l  p a s t ,  t h i s  o f f i c e  has  r e c e i v e d  an 
op in ion  r e q u e s t ,  R77-94, from t h e  R e g i s t r a r  concern- 
i n g  t h e  i n t e r p r e t a t i o n  o f  t h e  langsage  "more t h a n  
two u n r e l a t e d  c o n s t r u c t i o n  t r a d e s  o r  c r a f t s  i n  
A.R.S. § 32-1102(1)."  The g e n e r a l  c o n t r a c t o r s  a r e  
very  d e s i r o u s  a£ b idd ing  on t h e  t y p e s  o f  work which 
they  have been b a r r e d  from by t h e  R e g i s t r a r ' s  
i n t e r p r e t a t i o n .  There i s  no doubt  t h a t  t h e  g e n e r a l  
c o n t r a c t o r  i s  l e g a l l y  a u t h o r i z e d  t o  do such work when 
it i s  p a r t  o f  a  l a r g e r  p r o j e c t .  A s  a g e n e r a l  m a t t e r ,  
a person  ho ld ing  a g e n e r a l  c o n t r a c t i n g  l i c e n s e  may 
perform a l l  s p e c i a l t y  work as long  a s  more tnan  two 
t r a d e s  are invo lved ,  w i t h  t h e  excep t ion  of  f o u r  par -  
t i c u l a r  s p e c i a l t y  a r e a s .  R4-9-11. Moreover, i n  
l i g h t  o f  t h e  manner i n  which t h e  s t a t u t e  i s  w r i t t e n  and 
i n t e r p r e t e d  by t h e  R e g i s t r a r ,  a person  ho ld ing  a 
g e n e r a l  c o n t r a c t o r ' s  l i c e n s e  could  b u i l d  a  swimming 
pool  as p a r t  of  a p r o j e c t  t o  c o n s t r u c t  a  house a l though  
he might n o t  be q u a l i f i e d  t o  be  l i c e n s e d  a s  a  swimming 
pool  c o n t r a c t o r .  Thus t h e  s t a t u t e  l e a d s  t o  p e r v e r s e  
and i r r a t i o n a l  a s  w e l l  as an t i - compe t i t i ve  r e s u l t s :  
a g e n e r a l  c o n t r a c t o r  may be b a r r e d  from doing work t h a t  
he i s  competent t o  perform,  b u t  p e r m i t t e d  t o  do work 
t h a t  he  i s  n o t  q u a l i f i e d  t o  do. 

There are a number of  ways i n  which t h e  o p i n i o n  r e q u e s t  
cou ld  be  handled;  and Aaron K i z e r ,  Fred S t o r k  and I 
have d i s c u s s e d  t h e  m a t t e r .  My p e r s o n a l  f e e l i n g  i s  
t h a t  t h e  s t a t u t e  should be  cons t rued  i n  o r d e r  t o  
permi t  t h e  maximum amount of  compet i t ion .  T h i s  i s  
p a r t i c u l a r l y  t r u e  i n  t h i s  c a s e  where t h e r e  appea r s  t o  
be no h e a l t h  o r  w e l f a r e  j u s t i f i c a t i o n  f o r  t h i s  
s t a t u t o r y  l i m i t a t i o n  o f  "more t h a n  two t r a d e s . "  
I f  t h e  g e n e r a l  c o n t r a c t o r  i s  p e r m i t t e d  t o  do t h e  work 
when it i s  p a r t  of  a  l a r g e r  p r o j e c t ,  it i s  u n c l e a r  whak 
h e a l t h  o r  s a f e t y  c o n s i d e r a t i o n s  j u s t i f y  r e s t r i c t i n g  
him-from doing s m a l l e r  p r o j e c t s .  A s  mentioned,  t h e  
on ly  purpose of  t h e  s t a t u t e  seems t o  be t o  p r o t e c t  
s p e c i a l t y  c o n t r a c t o r s  o n ' c e r t a i n  t y p e s  o f  jobs .  

One i n t e r e s t i n g  p o s s i b i l i t y  i s  t o  d e c l a r e  o r  s u g g e s t  
t h a t  s t a t u t e  l i m i t i n g  g e n e r a l  c o n t r a c t o r s  t o  work 
i n v o l v i n g  more than  two t r a d e s  i s  u n c o n s t i t u t i o n a l .  
Obviously,  t h e  At torney  G e n e r a l ' s  o f f i c e  shou ld  be  
very c a u t i o u s  and r e l u c t a n t  t o  pursue such a  c o u r s e  



i n  l i g h t  o f  i t s  du ty  t o  defend t h e  c o n s t i t u t i o n a l i t y  
of  Arizona s t a t u t e s ,  t h e  presumption o f  c o n s t i t u t i o n -  
a l i t y  and t h e  f a c t  no one has  r a i s e d  t h e  i s s u e .  
Neve r the l e s s  t h e r e  i s  some i n t e r e s t i n g  analagous 
case l a w .  I n  Arnold Cons t ruc t ion  Co. v.  Arizona 
Board of Regents ,  103 Ar i z .  4 9 4 ,  512 P.2d 1 2 2 9  (1373) ,  
t h e  second low b i d d e r  and t h e  R e g i s t r a r  o b j e c t e d  t o  
t h e  b i d  award t o  a  g e n e r a l  b u i l d i n g  c o n t r a c t o r  f o r  
a p o r t i o n  o f  t h e  work on t h e  ASU P h y s i c a l  Sc ience  
Bui ld ing .  The problem a r o s e  s i n c e  t h e  L e g i s l a t u r e  
on ly  a p p r o p r i a t e d  p a r t  of  t h e  money needed f o r  t h e  a 
p r o j e c t  and t h e  Regents dec ided  t o  beg in  t h e  work. 
While t h e  p a r t i c u l a r  work involved  w a s  o u t s i d e  t h e  scope 
o f  g e n e r a l  c o n t r a c t i n g  a s  d e f i n e d  i n  A.R.S. S 32-1102(1) ,  
t h e r e  w a s  no doubt  t h a t  t h e  low b i d d e r  was competent 
t o  do t h e  work and would have been l e g a l l y  e n t i t l e d  
t o  t h e  work had t h e  whole b u i l d i n g  been b i d .  Never- 
t h e l e s s ,  t h e  second low b i d d e r ,  who w a s  n o t  a  g e n e r a l  
b u i l d i n g  c o n t r a c t o r  and h e l d  a g e n e r a l  e n g i n e e r i n g  
l i c e n s e  t h a t  s p e c i f i c a l l y  covered t h e  p a r t i c u l a r  work 
invo lved ,  and t h e  Regis t ra r ,  suppor ted  by t h i s  o f f i c e ,  
t r i e d  t o  p r o h i b i t  t h e  Regents from g i v i n g  t h i s  work 
t o  t h e  g e n e r a l  c o n t r a c t o r .  The Court  o f  Appeals 
r e j e c t e d  t h e  p o s i t i o n o f  t h o s e  p a r t i e s  and suppor ted  
t h e  Regents.  The Court  s t a t e d ,  "We b e l i e v e  t h e  pos- 
i t i o n  contended f o r  by t h e  p e t i t i o n e r  and t h e  R e g i s t r a r  
would l e a d  t o  an absurd  r e s u l t  w i thou t ,  i n  any way, 
accomplishing t h e  s t a t u t o r y  purpose . . . . I t  i s  • 
c e r t a i n l y  an odd r e s u l t  t o  p rov ide  t h a t  t h e  c o n t r a c t o r  
i s  s k i l l e d  and q u a l i f i e d  t o  b u i l d  t h e  t o t a l  b u i l d i n g  and 
a l l  i t s  p a r t s ,  b u t  he i s  n o t  l i c e n s e d  t o  b u i l d  t h e  p a r t  
o f  t h e  same whole when it i s  s e p a r a t e d  i n t o  phases  o r  
p a r t s . "  512 p.2d a t  1232. I t  i s  no less odd n o r  
absurd  t o  reach  a r e s u l t  when i t  i s  e x p r e s s  i n  t h e  
s t a t u t e .  I t  i s  t h i s  o d d i t y  and a b s u r d i t y  t h a t  ques- 
t i o n s  whether t h e  "more than  two t r a d e s "  language 
s e r v e s  any h e a l t h  o r  w e l f a r e  o b j e c t i v e .  

A s  mentioned above, wh i l e  a g e n e r a l  c o n t r a c t o r  i s  
normal ly  f r e e  t o  do any of  t h e  s p e c i a l t y  work t h a t  
i s  p a r t  of a  l a r g e r  job f o r  which he q u a l i f i e s ,  t h e r e  
a r e  f o u r  s p e c i f i e d  s p e c i a l t y  a r e a s  t h a t  a r e  o f f  l i m i t s  
t o  a person  ho ld ing  a g e n e r a l  c o n t r a c t o r  l i c e n s e .  
Unless he has  t h e  r e q u i r e d  s p e c i a l t y  l i c e n s e ,  R 4 - 9 - l l ( D ) ,  
o r  q u a l i f i e s  under R4-9-11 ( A )  - ( C )  , he may n o t  work i n  
t h e  fo l lowing  a r e a s :  b o i l e r s ,  s t e a m f i t t i n g  and process  
pzp ing ,  e l e c t r i c a l ,  plumbing, and a i r  c o n d i t i o n i n g .  
Q u a l i f i c a t i o n  under R4-9-11 w i l l  g e n e r a l l y  be  more 
a t t r a c t i v e  because t h e  l i c e n s e  f e e  i s  less and appar- 
e n t l y  t h e r e  a r e  no s e p a r a t e  bonding requi rements  a s  
would e x i s t  w i th  a  s p e c i a l t y  l i c e n s e .  Under R4-9-11, 
a g e n e r a l  c o n t r a c t o r  may engage i n  work i n  t h e s e  a r e a s  0 
i f  he m e e t s  a l l  t h e  q u a l i f i c a t i o n s  i n c l u d i n g  p a s s i n g  
t h e  examinat ions  and meeting expe r i ence  requi rements  
f o r  t h e  s p e c i a l t y  l i c e n s e s  i n  such a r e a s  and i f  t h e  
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work i s  p a r t  of  a g e n e r a l  b u i l d i n g  c o n t r a c t i n g  pro- 
j e c t .  R 4 - 9 - 1 1  ( B )  . 
The reason  f o r  t h i s  r e g u l a t i o n  i s  n o t  c l e a r .  While t h e  
f o u r  a r e a s  i n v o l v e  work t h a t  may r e q u i r e  a  h igh  degree  
of s k i l l  o r  danger ,  t h e r e  a r e  o t h e r  a r e a s  a l s o  i n -  
vo lv ing  danger  and s k i l l  where t h e  g e n e r a l  c o n t r a c t o r  
i s  n o t  r e q u i r e d  t o  be  s e p a r a t e l y  q u a l i f i e d .  Moreover, 
there i s  no" reason  t o  l i m i t  t h e  g e n e r a l  c o n t r a c t o r  
who has  q u a l i f i e d  under t h i s  r u l e  t o  doing t h e  work 
on ly  when it i s  p a r t  of  a  g e n e r a l  b u i l d i n g  c o n t r a c t i n g  
p r o j e c t .  The most l i k e l y  e x p l a n a t i o n  f o r  t h e  r u l e  i s  
t h a t  t h e  persons  ( o r  un ions)  doing t h e  work i n  t h e s e  
a r e a s  had s u f f i c i e n t  i n f l u e n c e  ove r  t h e  R e g i s t r a r  

- t o  have a s p e c i a l  r u l e  promulgated p r o t e c t i n g  t h e i r  
work areas by r e q u i r i n g  s p e c i a l  and a d d i t i o n a l  q u a l i f i -  
c a t i o n s ;  and t o  i n s u r e  t h a t  g e n e r a l  c o n t r a c t o r s  would 
n o t  b e  p e r m i t t e d  t o  compete w i t h  them by b i d d i n g  on 
such work a s  a s p e c i a l t y  c o n t r a c t o r  when it was n o t  
p a r t  o f  a g e n e r a l  c o n t r a c t i n g  p r o j e c t .  A s  mentioned 
above, g e n e r a l  c o n t r a c t o r s  are o the rwi se  f r e e  t o  do 
any s p e c i a l t y  work, w i t h o u t  r e g a r d  t o  a c t u a l  o r  s p e c i a l  
q u a l i f i c a t i o n ,  as long  as more than  two u n r e l a t e d  t r a d e s  
are involved .  While g e n e r a l  eng inee r ing  c o n t r a c t o r s  a r e  
n o t  r e q u i r e d  t o  be  s p e c i a l l y  q u a l i f i e d  i n  t h e s e  f o u r  
a r e a s ,  t hey  may on ly  do such work i f  it i s  p a r t  of  
a g e n e r a l  e n g i n e e r i n g  c o n t r a c t i n g  p r o j e c t  o r  i f  t hey  
have a  s p e c i a l t y  l i c e n s e .  I n  l i g h t  o f  t h e  r e s t r i c t i v e  
e f f e c t  of  t h i s  r u l e  and t t z  l a c k  of any a p p a r e n t  j u s t i -  
f i c a t i o n ,  it would seem a p p r o p r i a t e  t o  c o n s i d e r  whether 
t h i s  r e g u l a t i o n ,  R4-9-11, should  be  r e p e a l e d .  

The second a n t i - c o m p e t i t i v e  e f f e c t  r e g a r d i n g  classi- 
f i c a t i o n  r e s u l t s  from t h e  numerous c l a s s i f i c a t i o n s  
t h a t  have been c r e a t e d  w i t h i n  t h e  g e n e r a l  e n g i n e e r i n g  
c o n t r a c t o r  and s p e c i a l t y  c o n t r a c t o r  c l a s s i f i c a t i o n s ,  
p a r t i c u l a r l y  t h e  l a t t e r .  See R4-9-02. I n  t h e  g e n e r a l  
eng inee r ing  c o n t r a c t o r  ( " A " )  c l a s s i f i c a t i o n ,  t h e r e  a r e  
1 8  c l a s s i f i c a t i o n s .  For  example, t h e r e  a r e  c l a s s i f i -  
c a t i o n s  d e a l i n g  w i t h  a i r p o r t  runways, excava t ing  
and g rad ing ,  p i e r s  and founda t ions ,  e x c a v a t i n g ,  g rad ing  
and o i l  s u r f a c i n g ;  s t e e l  and aluminum e r e c t i o n ;  e t c .  
I n  t h e  c a s e  of s p e c i a l t y  c o n t r a c t o r s  ( " C " )  , t h e r e  
are 68 s e p a r a t e  c l a s s i f i c a t i o n s .  Examples i n c l u d e  
a c o u s t i c a l ,  c a r p e n t r y ,  f l o o r  cove r ing ,  c o n c r e t e ,  r o o f i n g ,  
i n s u l a t i o n ,  w e a t h e r s t r i p p i n g ,  v e n e t i a n  b l i n d s ,  lawn 
s p r i n k l e r s ,  e t c .  I n  a 6 d i t i o n ,  t h e r e  a r e  f i v e  w i l d  
c a r d s  cover ing  a l l  t h r e e . b a s i c  c l a s s i f i c a t i o n s  p e r m i t t i ~ g  
t h e  R e g i s t r a r  t o  d e f i n e  on an ad hoc b a s i s  a  l i c e n s i n g  
area t h a t  does  n o t  f a l l  w i t h i n  one of  t h e  l i s t e d  c l a s s i -  
f i c a t i o n s .  A s  a  r e s u l t  o f  t h e s e  w i l d  c a r d s  t h e r e  a r e  
probably a t  l e a s t  200 u n c l a s s i f i e d  a r e a s  of  l i c e n s i c g  
i n  a d d i t i o n  t o  t h o s e  t h a t  a r e  l i s t e d .  What t h e s e  c l a s s -  
i f i c a t i o n s  do i s  t o  d e f i n e  w i t h  g r e a t e r  p a r t i c u l a r i t y  



t h e  l i c e n s e  t h a t  i s  r e q u i r e d  t o  do p a r t i c u l a r  work. 
For example, it i s  n o t  s u f f i c i e n t  merely t o  be a  
s p e c i a l t y  c o n t r a c t o r .  One must pos ses s  a  s e p a r a t e  
l i c e n s e  t o  do  work i n  any one of  t h e  l i s t e d  a r e a s .  
For example t o  engage i n  c a r p e n t r y  (C-7),  c o n c r e t e  
(C-9), and d rywa l l  ( C - l o ) ,  a  person  must pos ses s  a  
l i c e n s e  i n  each  of  t h o s e  a r e a s .  Th i s  means t h a t  a  
person  must t a k e  s e p a r a t e  examina t ions ,  meet s e p a r a t e  
e x p e r i e n t i a l  requ i rements  and p o s t  s e p a r a t e  bonds. 

The a n t i - c o m p e t i t i v e  e f f e c t s  of  t h e s e  p r o v i s i o n s  seem 
(I 

c l e a r .  F i r s t ,  t h e  m u l t i p l e  bonding,  examinat ion 
and expe r i ence  requi rements  s e r i o u s l y  agg rava t e  
t h e  b a r r i e r s  t o  e n t r y  c r e a t e d  g e n e r a l l y  by l i c e n s i n g  
t h a t  are d i s c u s s e d  above. Second, t h i s  c l a s s i f i c a t i o n  
system s e r v e s  t o  fragment t h e  market  i n t o  a s e r i e s  of  
s e p a r a t e  domains i n s u l a t e d  from compet i t ion  t h a t  might 
o the rwi se  occu r .  For  whatever t h e  r ea son ,  a p p a r e n t l y  
it i s  n o t  common f o r  a s p e c i a l t y  c o n t r a c t o r ,  f o r  example, 
t o  ho ld  a s u b s t a n t i a l  number of  s e p a r a t e  l i c e n s e s  a l though  
they  may ho ld  more than  one. The an t i - compe t i t i ve  
e f f e c t s  are aggrava ted  by t h e  f a c t  t h a t  o f t e n  c l a s s i -  
f i c a t i o n s  s e e m  t o  be over lapping .  For  example t h e r e  

(I 

are s e p a r a t e  l i c e n s e s  f o r  f l o o r  cover ing  (C-8) ,  i n -  
s t a l l a t i o n  o f  c a r p e t s  ((2-13) , composi t ion f l o o r  (C-28) , 
marble (C-30) , masonry (C-31) , t e r r a z z o  (C-33) , ceramic,  
meta l  and p l a s t i c  t i l e  (C-48), and wood f l o o r  l a y i n g  and 
f i n i s h i n g  (C-64)  as w e l l  a s  s e v e r a l  c a r p e n t r y  and re- (I 
modeling c a t e g o r i e s  (C-7, C-61, C-68). S i m i l a r l y ,  t h e r e  
are s e p a r a t e  l i c e n s e s  f o r  a i r  c o n d i t i o n i n g  (C-39),  
commercial,  i n d u s t r i a l  r e f r i g e r a t i o n  (C-49) and evap- 
o r a t i v e  c o o l i n g  (C-58). B a s i c a l l y  work i n  any one of  
t h e s e  a r e a s  r e q u i r e s  a  s e p a r a t e  l i c e n s e ,  which means of 
cou r se  s a t i s f a c t i o n  of  s e p a r a t e  requi rements .  I t  i s  (I 
n o t  known t o  what e x t e n t  a  s p e c i a l t y  c o n t r a c t o r  might 
ho ld  m u l t i p l e  l i c e n s e s  i n  t h e s e  broad a r e a s .  Moreover 
a d d i t i o n a l  r e g u l a t i o n s  d e f i n e  t h e  scope of  t h e  work t h a t  
may be done under  a  p a r t i c u l a r  c l a s s i f i c a t i o n .  R4-9-03. 
While t h e  scope  r e g u l a t i o n s  a r e  t o o  l eng thy  t o  q u o t e ,  
it i s  impor t an t  t o  p o i n t  o u t  t h a t  t h e y  d e f i n e  t h e  
p e r m i t t e d  work i n  s u b s t a n t i a l  d e t a i l  and would seem 
t o  have a s u b s t a n t i a l  r e s t r i c t i v e  e f f e c t  i n  compart- 
m e n t a l i z i n g  t h e  work i n t o  narrow a r e a s .  There i s  no 
doubt  t h a t  t h i s  l e g a l l y  admin i s t e r ed  and en fo rced  
market  a l l o c a t i o n  scheme i s  h i g h l y  a n t i - c o m p e t i t i v e  
and u n d e s i r a b l e .  J u s t  a s  t h e  p r o v i s i o n s  d i s c u s s e d  (I 
ear l ier  i n s u r e  t h a t  s p e c i a l t y  c o n t r a c t o r s  a r e  n o t  s u b j e c t  
t o  undue compe t i t i on  from g e n e r a l  c o n t r a c t o r s ,  t h i s  
a s p e c t  o f  t h e  c l a s s i f i c a t i o n  system i n s u r e s  t h a t  va r ious  
s p e c i a l t y  c o n t r a c t o r s  a r e  n o t  s u b j e c t  t o  compet i t ion  
from each  o t h e r .  

The o n l y  m i t i g a t i o n  o f  t h e  c l a s s i f i c a t i o n  system is  
t h a t  a s p e c i a l t y  c o n t r a c t o r  i n  one a r e a  i s  p e r m i t t e d  
t o  work i n  o t h e r  t r a d e s  o r  c r a f t s  t h a t  are i n c i d e n t a l  



o r  supplemental  t o  t h a t  i n  which he i s  l i c e n s e d ,  
A.R.S. § 32-1105 ( C )  . " I n c i d e n t a l  and supplementa l"  
i s  de f ined  a s  t r a d e s  and c r a f t s  d i r e c t l y  r e l a t e d  
t o  and necessary  f o r  t h e  completion of a p r o j e c t  
undertaken by t h e  l i c e n s e e  i n  o r d e r  t o  complete h i s  
c o n t r a c t .  R4-9-01(A). Again, however, t h e r e  i s  
a problem o f  abuse of t h e  R e g i s t r a r ' s  a u t h o r i t y  
s i n c e  t h e  d e f i n i t i o n  o f  " i n c i d e n t a l  and supplemental"  
i s  vague and would seem t o  g i v e  t h e  R e g i s t r a r  g r e a t  
d i s c r e t i o n .  A s  a r e s u l t  i t s  a p p l i c a t i o n  would seem t o  
be s u b j e c t  t o  manipulat ion and p o s s i b l y  t h e  excep t ion  
could swallow r u l e  on occas ion .  

3 .  Regula t ion  of  t h e  Trade 

The s t a t u t o r y  p r o v i s i o n s  and r e g u l a t i o n s  governing a c t u a l  
c o n t r a c t i n g  p r a c t i c e s  do n o t  seem t o  p r e s e n t  a s  subs tan-  
t i a l  an t i - compe t i t i ve  problems as t h e  l i c e n s i n g  scheme. 
A.R.S. § 32-1151 i s  t h e  b a s i c  ,p rov is ion  p r o h i b i t i n g  con- 
t r a c t i n g  wi thou t  a  l i c e n s e .  A.R.S. § 32-1152 and R4-9-12 
set  o u t  t h e  d e t a i l e d  r u l e s  governing t h e  r e q u i r e d  bonds. 
R4-9-08 r e q u i r e s  t h a t  a l l  work be done i n  a workmanlike 
manner and s e t s  o u t  i n  some d e t a i l  workmanship s t a n d a r d s  
pu r suan t  t o  t h e  a u t h o r i t y  g ran ted  i n  A.R.S. 5 32-1104 
( A ) ( 6 ) .  The on ly  problem t h a t  cou ld  a r i s e  as a  r e s u l t  of 
t h e s e  s t a n d a r d s  i s  t h a t  i n  s e v e r a l  i n s t a n c e s  t hey  inco r -  
p o r a t e  t h e  codes of p r i v a t e  n a t i o n a l  a s s o c i a t i o n s  i n  p a r t i -  
c u l a r  areas. While many of t h e  p r o v i s i o n s  o f  such codes 
may be i n o f f e n s i v e  from an a n t i - t r u s t  s t a n d p o i n t ,  expe r i ence  
h a s  shown t h a t  i t  i s  n o t  uncommon f o r  some o f  t h e  p r o v i s i o n s  
t o  have an t i - compe t i t i ve  e f f e c t s .  A more a c c u r a t e  and 
complete a n a l y s i s  of  t h i s  problem would r e q u i r e  a c a r e f u l  
examination of  t h e  p a r t i c u l a r  codes t h a t  a r e  i n c o r p o r a t e d  
by R4-9-08 ( C )  . 
A.R.S. B 32-1154 sets o u t  t h e  grounds f o r  suspens ion  o r  
r evoca t ion  of  a  l i c e n s e .  Most of  t h e  enumerated grounds 
p r e s e n t  no p a r t i c u l a r  an t i - compe t i t i ve  problems.  Others  
a r e  s u b j e c t  t o  t h e  common problem of  be ing  overbroad  o r  
s u b j e c t  t o  r e s t r i c t i v e  i n t e r p r e t a t i o n .  Examples of  t h e  
l a t t e r  would inc lude  conv ic t ion  o f  a  f e lony ;  f a i l u r e  t o  
pay money when due f o r  m a t e r i a l s  o r  s e r v i c e s  when t h e  
c o n t r a c t o r  has  t h e  c a p a c i t y  t o  do s o  o r  has  r e c e i v e d  s u f f i -  
c i e n t  funds on t h e  p r o j e c t  i n  which they  were used;  f a l s e , -  
mis lead ing  o r  decep t ive  a d v e r t i s i n g  which may mis l ead  o r  
i n j u r e  t h e  p u b l i c ;  and knowingly c o n t r a c t i n g  beyond t h e  
scope of  a  l i c e n s e .  A.R.S. § 32-1154 ( 3 )  , (12)  , ( 1 7 )  and 
( 1 8 ) .  I n  p a r t i c u l a r  t h e  p rov i s ion  d e a l i n g  w i t h  f a i l u r e  
t o  pay money could be used t o  u n f a i r l y  p r e s s u r e  a  c o n t r a c t o r  
who hones t ly  d i s p u t e s  h i s  l i a b i l i t y  f o r  goods and s e r v i c e s  
and i s  wi thhold ing  payment a s  a r e s u l t .  According t o  
Aaron Kizer  t h e  c o u r t s  have r e j e c t e d  t h e  ~ e g i s t r a r ' s  
p o s i t i o n  t h a t  t h e  p rov i s ion  i s  i n a p p l i c a b l e  i f  t h e r e  
i s  a bona f i d e  d i s p u t e  ove r  a  deb t .  Also,  t h i s  p r o v i s i o n  



p r e s e n t s  ano the r  p o s s i b i l i t y  f o r  abuse of  t h e  R e g i s t r a r ' s  
a u t h o r i t y .  

4 .  Remedies 

The remedies con ta ined  i n  t h i s  r e g u l a t o r y  scheme a r e  
f a i r l y  t y p i c a l .  I n  a d d i t i o n  t o  t h e  remedy of  suspension 
and r evoca t ion  d i scussed  above, f i n e s  o r  imprisonment 
may be imposed f o r  t h e  commission of  c e r t a i n  a c t s .  
A.R.S. 5 32-1164; § 32-1165. I n  a d d i t i o n ,  t h e  County 
At to rney  o r  At torney  General  may seek  i n j u n c t i v e  r e l i e f  
a g a i n s t  any conduct v i o l a t i n g  any of  t h e  p e r t i n e n t  
s t a t u t o r y  p r o v i s i o n s  o r  r e g u l a t i o n s .  A.R.S. § 32-1166. 

5. Conclusion 

A s  i s  e v i d e n t  from t h e  d i s c u s s i o n ,  t h e  an t i - compe t i t i ve  
problems t h a t  a r i s e  from t h e  r e g u l a t o r y  scheme invo lv ing  
t h e  R e g i s t r a r  of  Con t r ac to r s  a r e  somewhat d i f f e r e n t  from 
the t y p i c a l  occupa t iona l  l i c e n s i n g  board.  The most 
s i g n i f i c a n t  an t i - compe t i t i ve  problems occur  because 
l i c e n s i n g  i s  r e q u i r e d  f o r  a c t i v i t i e s  where t h e  h e a l t h  
and w e l f a r e  j u s t i f i c a t i o n  i s  l a c k i n g  o r  minimal. More- 
over, even i n  a r e a s  where l i c e n s i n g  might be  j u s t i f i e d ,  
it i s  more e x t e n s i v e  than  necessary .  For  example, much 
of t h e  work involved  i n  i n s t a l l i n g  a  lawn s p r i n k l e r  
sys tem would n o t  seem t o  j u s t i f y  l i c e n s i n g .  Y e t ,  because 
of t h e  scope of r e g u l a t i o n ,  a l l  t h e  work, n o t  j u s t  t h e  d i f -  
f i c u l t  a s p e c t s ,  r e q u i r e s  a l i c e n s e .  R4-9-03, C-44 .  A s  
a r e s u l t  o f  t h e s e  p r o v i s i o n s ,  s u b s t a n t i a l  b a r r i e r s  t o  
e n t r y  i n t o  p a r t i c u l a r  a c t i v i t i e s  are c r e a t e d  t h a t  have 
s e r i o u s  an t i - compe t i t i ve  e f f e c t s .  Second, t h e  c l a s s i f i -  
c a t i o n  system s e r i o u s l y  agg rava t e s  t h e  b a r r i e r s  t o  e n t r y  
caused  by ove r - r egu la t ion  and c r e a t e s  a  new s e r i e s  of a n t i -  
c o m p e t i t i v e  e f f e c t s  a s  a  r e s u l t  of t h e  market  a l l o c a t i o n  
r e s u l t i n g  from t h e  p a r t i c u l a r  c l a s s i f i c a t i o n  system. A s  
d e s c r i b e d ,  t h e  c l a s s i f i c a t i o n  system i s  set  up t o  i n s u r e  
t h a t  g e n e r a l  c o n t r a c t o r s  do n o t  invade  t h e  domain o f  
s p e c i a l t y  c o n t r a c t o r s  i n  many i n s t a n c e s  and t o  c r e a t e  
s p e c i a l t y  a r e a s  p r o t e c t e d  a g a i n s t  i n v a s i o n  by o t h e r  spec- 
i a l t y  c o n t r a c t o r s .  

These e f f e c t s  sugges t  t h e  necessary  reforms.  F i r s t ,  
l i c e n s i n g  ought  t o  be  conf ined t o  a c t i v i t y  t r u l y  neces- 
s a r y  t o  p r o t e c t  t h e  p u b l i c  wi th  t h e  q u a l i f i c a t i o n s  no 
m o r e  r e s t r i c t i v e  t han  necessary .  Second, t h e  p r e s e n t  
c l a s s i f i c a t i o n  system should be r e p e a l e d .  I n  i t s  p l a c e  
a new system t h a t  pe rmi t s  g e n e r a l  c o n t r a c t o r s  t o  do any 
work f o r  which they  a r e  q u a l i f i e d  and c o n s o l i d a t e s  t h e  
numerous p r e s e n t  c l a s s i f i c a t i o n s  i n t o  much fewer ,  
b roade r  a r e a s .  I n  a d d i t i o n ,  t h e  scope r e g u l a t i o n s  should 
b e  r e w r i t t e n  t o  pe rmi t  reasonable  ove r l ap .  

T o t a l  r e p e a l  i s  probably n o t  f e a s i b l e  a l though  it n i g h t  
b e  d e s i r a b l e .  However, it might be  no ted  t h a t  i n  absence 



of  a l e g a l  l i c e n s i n g  scheme, t h e  market  i t s e l f  w i l l  
e f f e c t  a d e s i r a b l e  d i v i s i o n  of  l a b o r .  Persons  w i t h  
expe r i ence  and s k i l l s  i n  p a r t i c u l a r  a r e a s  a r e  a b l e  
to perform t h e  work f a s t e r  and wi th  l e s s  r i s k  of  a 
mi s t ake .  Consequently,  such persons  a r e  a b l e  t o  do 
such  work a t  l e s s  c o s t .  Moreover, o t h e r s  may r e f r a i n  
from doing such work because of t h e  i n c r e a s e d  t i m e  
and t h e  g r e a t e r  r i s k  of  e r r o r ;  i n  a d d i t i o n ,  t hey  o b t a i n  
a g r e a t e r  p r o f i t  by employing t h e i r  r e s o u r c e s  where 
t h e y  a r e  s k i l l e d  and have exper ience .  These cons ide r -  
a t i o n s  may a l s o  a f f e c t  t h e  c o s t  o f  c a p i t a l .  Moreover, 
consumers a r e  obvious ly  mot ivated t o  employ t h o s e  who 
are most q u a l i f i e d .  While s e r v i c e s  a r e  more l i k e  
"exper ience  goods" t han  " sea rch  goods,"  r e f e r e n c e s  
from former customers may g i v e  g r e a t  a s s i s t a n c e  i n  
choosing q u a l i f i e d  c o n t r a c t o r s .  Even under t h e  p r e s e n t  
sys tem,  informed consumers normally seek  r e f e r e n c e s  
from a  c o n t r a c t o r ' s  former customers and bank. Such 
i s  t h e  n a t u r a l  p r o c e s s  of  s p e c i a l i z a t i o n .  However, such a  
r e s u l t  i s  d e s i r a b l e  and b a s i c a l l y  p ro-compet i t ive  s i n c e  
it i s  d i c t a t e d  l a r g e l y  by e f f i c i e n c y  c o n s i d e r a t i o n s .  
While imper fec t ions  i n  t h e  market may p r e v e n t  o p t i m a l  
a l l o c a t i o n  o f  r e s o u r c e s ,  t h e  r e s u l t  w i l l  b e  s u b s t a n t i a l l y  
m o r e  d e s i r a b l e  and less an t i - compe t i t i ve  t han  t h a t  which 
r e s u l t s  from t h e  p r e s e n t  l e g a l  l i c e n s i n g  scheme. 

There  i s  no doubt  t h a t  t h e  e f f e c t  o f  t h e  p r e s e n t  system 
is s e r i o u s .  Such a  market  a l l o c a t i o n  r e s u l t i n g  from 
p r i v a t e  a c t i v i t y  would v i o l a t e  t h e  a n t i - t r u s t  l a w s .  
The sugges ted  reforms a l s o  might pe rmi t  t h e  R e g i s t r a r  
to r e d i r e c t  some r e s o u r c e s  used now i n  l i c e n s i n g  a c i t i v i t y  
toward e f f o r t s  t o  p r o t e c t  consumers. Such a r e s u l t  occur red  
when in su rance  r e g u l a t i o n  was reformed i n  New York. More- 
o v e r ,  under t h e  p r e s e n t  system, accord ing  t o  Aaron Kize r ,  
t h e  R e g i s t r a r  spends a  s u b s t a n t i a l  amount o f  t i m e  respond- 
i n g  t o  compla in t s  by p a r t i c u l a r  c o n t r a c t o r s  a g a i n s t  t h e i r  
compe t i t o r s .  The p r e s e n t  c l a s s i f i c a t i o n  system i n v i t e s  t h l s  
t y p e  of  a c t i v i t y ;  and t h u s  t h e  R e g i s t r a r ' s  r o l e  a s  consumer 
p r o t e c t o r  i s  p u t  i n  doubt.  A f i n a l  comment might be made 
r e g a r d i n g  t h e  s e v e r a l  r e f e r e n c e s  t o  a r e a s  where a  p o t e n t i a l  
f o r  abuse o f  t h e  R e g i s t r a r ' s  a u t h o r i t y  e x i s t s .  These 
problems could  be very  s e r i o u s  and d i f f i c u l t  t o  moni tor .  
Favor i t i sm  o r  b i a s  could r e s u l t  i n  u n f a i r n e s s  t o  p a r t i c u l a r  
pe r sons .  Moreover, a s  t h e  h i s t o r y  of t h i s  i n d u s t r y  demon-- 
s t ra tes ,  t h e r e  i s  a  s u b s t a n t i a l  p o t e n t i a l  f o r  undue i n f l u -  
ence ,  b r i b e r y  and o t h e r  c r i m i n a l  a c t i v i t y .  

Much has  been s a i d  r e c e n t l y  r ega rd ing  b u s i n e s s  opposing 
d e r e g u l a t i o n  and s u c c e s s f u l l y  o b t a i n i n g  monopoly p r i v i l e g e s  
from governmental agenc ie s .  I t  i s  p o s s i b l e  t h a t  t h e  p r e s e n t  
c l a s s i f i c a t i o n  was sought  and i s  favored  by t h e  p a r t i c u l a r  
l a b o r  unions  a f f e c t e d  a s  w e l l  a s  b u s i n e s s .  Labor unions  
might be a b l e  t o  o b t a i n  from t h e  R e g i s t r a r  " j u r i s d i c t i o n a l "  
p r o t e c t i o n  t h a t  r e i n f o r c e s ,  i s  more e f f e c t i v e  t han  o r  i s  



beyond t h a t  which t h e y  can o b t a i n  i n  t h e  b a r g a i n i n g  
p r o c e s s .  Of cou r se  a n t i - c o m p e t i t i v e  e f f e c t s  t h a t  b e n e f i t  
un ions  a r e  j u s t  a s  u n d e s i r a b l e  and i n j u r i o u s  t o  t h e  p u b l i c  
as t h o s e  t h a t  p r o t e c t  bus ine s s .  a 


