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SUMMARY

The Board of Optometry has primary responsibility for regulating the practice
of optometry in Arizona. The duties of the Board include evaluating appli-
cations for examination and licensure, administering examinations, issuing

licenses, and enacting rules and regulations concerning licensed optometrists.

Prior to 1979 legislative changes, the Board consisted of three optometrists
appointed by the Governor to serve four-year terms. Legislative changes
expanded Board membership to five individuals, four optometrists and one member

representing the general public.

The Board and its activities are funded through fees charged for examinations
and licenses issued. Ten percent of the fees received are deposited in the
State General Fund while the remaining 90 percent are used for Board operations

within the limits of an annual budget approved by the Legislature.

OQur review of the Board of Optometry revealed that while regulation of
optometrists by a state agency is needed, the Board of Optometry has not
fulfilled this need. This assessment is based on the findings that:
1 The Board of Optometry has not effectively protected the public from
incompetent or unscrupulous optometrists. (page 15)
2 The examination process of the Board of Optometry is not in

compliance with state law and is of questionable validity. (page 38)

Our review also revealed that the Board of Optometry has not revised
promulgated rules which are inconsistent with federal regulations and Arizona

statutes. (page 53)



In addition, our review disclosed that since fiscal year 1976-77, the Arizona
Board of Optometry has substantially improved the documentation and recording
of its proceedings; however, additional improvements are still needed to assure
Board records are maintained in a manner consistent with statutory

requirements. (page 65)

Our review also disclosed that the Arizona Board of Optometry has been
substandard in its encouragement and use of public input in its operations.
Information regarding meeting notices, proposed rules and regulations,
legislative proposals, and Board actions has not been adequately ﬁrovided to

licensed optometrists or the consumers of optometric services. (page 79)

' Our review revealed that changes in the license renewal system can improve the

efficiency and effectiveness of Board operations. (page 88)

Finally, an analysis of recent legislative actions in other states revealed
that 23 states have authorized optometrists to use specified drugs or pharma-

ceutical agents in their practice. (page 93)

It is recommended that one of the two following alternatives be considered:
il Arizona Revised Statutes, Title 32, Chapter 16, be amended to provide
the Board of Optometry with the specific requirement to investigate
all complaints and to expand enforcement responsibilities .including
the power to censure an optometrist who has provided faulty goods or
services. In addition, the Board of Optometry should establish
specific procedures for the investigation and resolution of all

complaints. (page 36)

2. The Legislature and Governor approve a Health Occupations Council
composed of representatives of health occupations subject to
regulation and substantial public membership. The purpose of the
Council would be to review and coordinate licensing regulations,
establish discipline and enforcement procedures and resolve scope of

practice questions. (page 37)



It is also recommended that:

1l

Either ARS 32-1724 be amended to allow the acceptance of the National
Board of Examiners in Optometry (NBEO) scores in Arizona or the Board
of Optometry adopt rules allowing the acceptance of NBEO scores in

lieu of the written portion of the Arizona examination. (page 51)

The Board of Optometry revise rules R4-21-03.A and R-21-04.B,
regarding misleading advertising and recording 15 conditions of a
patient, respectively, to become consistent with federal regulations
and federal and state antitrust laws. The Board also continue its
efforts to appropriately revise Rule R-21-03.B regarding advertising
as an optometric specialist. Upon revising rules RU-21-03.A and RY-
21-03.B, the Board should submit these rules to the Federal Trade
Commission for approval. The Board of Optometry communicate to the
Joint Committee of Reference for Health and Human Resources on the

results of its efforts to revise these rules. (page 64)

The Board of Optometry establish a record management program to
assure that its records are adequate as required by state law. (page
78)

The Board of Optometry adopt methods to encourage public input and
participation in the promulgation of rules and regulations and

development of legislative proposals. (page 87)

ARS 32-1725, which requires annual registration, be amended to allow
the Board of Optometry to adopt a 1less frequent registration
schedule. ARS 32-1726 be amended to permit the Board to charge an

increased fee for less frequent renewal of licenses. (page 92)



INTRODUCTION AND BACKGROUND

History Of Optometry

Spectacle makers, or opticians, began grinding lenses and fitting and selling
spectacles, often in small shops or jewelry stores, in America as early as the
1700"'s. In the late 1800's, "refracting opticians" began to conduct eye
examinations in order to assist customers in the selection of appropriate
spectacles. The first proposed legislation to define optometry in the United
States was considered in New York. In 1901, Michigan enacted the first
optometry law and by 1925 every state had passed laws defining and regulating

the profession of optometry.

Arizona Establishes Laws That

Regulate The Practice Of Optometry

The 24th Legislative Assembly of the Territory of Arizona enacted Arizona's
first optometry law in 1907. The law defined the practice of optometry as:

"The employment of subjective and objective means to
determine the accommodative and refractive status of the
eye and the scope of its functions in general."

The law also established the "Arizona Territorial Board of Examiners in

Optometry" to examine, license and regulate optometrists.

This Act was incorporated into the State's first Civil Code in 1913. Since
then, several legislative amendments have been adopted which substantially
changed the optometry law. A notable example of legislative change is the
current definition of the practice of optometry that reads:

"'Practice of optometry' means the examination and
refraction of the human eye and its appendages, and the
employment of any objective or subjective means or methods
other than the use of drugs, medicine or surgery, for the
purpose of determining any visual, muscular, neurological
or anatomical anomalities of the eye, the use of any
instrument or device to train the visual system or correct
any abnormal condition of the eye or eyes and the
prescribing, fitting or employment of any lens, prism,
frame or mountings for the correction or relief of or aid
to the visual function."



The Optometry Profession Today

Today optometrists provide primary eye care for the majority of Americans,
performing 70 percent of all visual examinations, writing 60 percent of all
prescriptions and dispensing 60 percent of all eye glasses. Optometrists
occupy the middle tier of the eye care health hierarchy as shown below:

Ophthalmologists - physicians who specialize in the medical and surgical

diagnosis and treatment of defects and diseases of the eye.

Optometrists - persons who scientifically examines the eye to detect

diseases or defects, and prescribes correctional lenses or exercises.
Opticians - individuals who fit, supply and adjust eye glasses and contact

lenses prescribed by ophthalmologists and optometrists.

The Board Of Optometry

Prior to a 1979 legislative amendment, the Board consisted of three licensed
optometrists appointed by the Governor to serve four-year terms. Legislation
in 1979 changed the Board membership to five individuals, four licensed

optometrists and one member representing the general public.

The Board has the primary responsibility for regulating the practice of
optometry in Arizona. The duties of the Board include evaluating applications
for examination and licensure, administering examinations, issuing licenses,
enacting rules and regulations and resolving complaints against licensed

optometrists.

Table 1 summarizes the activities of the Board of Optometry for fiscal years
1975-76 through 1978-79.



TABLE 1

ACTUAL EXAMINATION, INITIAL AND RENEWAL LICENSING

ACTIVITY OF BOARD OF OPTOMETRY* FOR FISCAL YEARS

1975-76 THROUGH 1977-78 AND PROJECTED FOR FISCAL
YEARS 1978-79 AND 1979-80

Applications
for Examinations Initial Licenses Issued Licenses Renewed
Percentage Percentage Percentage
Fiscal Number of Change From Number of Change From Number of Change From

Year Applications F/Y 1975-76 Licenses F/Y 1975-76 Licenses F/Y 1976-77

1975-76 70 BT N/A N/A
1976-77 5 ( 3)% 4o (30)% 415

- 1G7T-TB¥* 39 (44) 26 (54) 435 5%
1978-79 71 1 42 (26) 480 16
1979-80 50 (29) 35 (39) 480 16

¥ These statistics may not be completely accurate, see page 65 for a
discussion of inaccurate record keeping.

LA The actual number of optometrists practicing in Arizona is significantly
less than the total number licensed. For instance, as of June 30, 1978,
only 203 of the 461 optometrists issued initial and renewal licenses were
practicing in Arizona.

The Board and its activities are funded through fees charged for examinations
and licenses issued. Ten percent of the fees received are deposited in the
state general fund while the remaining ninety percent are used for Board

operations within the limits of an annual budget approved by the Legislature.

In April 1979, the Legislature and Governor approved an increase in the maximum
fees that can be charged by the Board of Optometry. Effective June 9, 1979,
the Board increased the annual license renewal fee from $20 to $50. Similar
increases have been made to the fees charged for examination applications,
reciprocity applications and original and duplicate licenses. These increased
fees will increase the Board's net receipts and ending fund balances as shown

in Table 2.



TABLE 2

ACTUAL AND PROJECTED FEE RECEIPTS AND
EXPENDITURES BY THE BOARD OF OPTOMETRY
DURING FISCAL YEARS 1975-76 THROUGH

1979-80
Actual Estimated
Fiscal Year 1975=76 1976=-T7 1977-78 1978-79 1979-80

Net Receipts (fees)*¥ $11,975 $9,436 $ 8,186 $23,715 . $27,450
Expenditures 8,264 9,500 11,282 12,851 14,900

Change in Fund
Balance 3 711 (64) (3,096) 10,864 12,550

Beginning Fund
Balance 5,479 9,190 9,126 6,030 16,894

Ending Fund
Balance $ 9,190 $9,126 $ 6,030 $16,894 $29,44Y

Amount is net after depositing ten percent of the amount received in the
state general fund.

The Board of Optometry has no full-time support staff. All suppert functions
are provided by the Department of Administration through the Arizona State
Boards Administrative Office (ASBAO). The ASBAO, created in 1976, was designed
to provide secretarial, clerical and other general support functions and office
facilities to 11 small state boards and commissions, including the Board of
Optometry. Prior to this, clerical work was performed by Board of Optometry

members and part-time employees.

The Office of the Auditor General expresses its gratitude to the members of the
Board of Optometry and the staff of the Arizona State Boards Administrative
Office for their cooperation, assistance and consideration during the course of

our audit.



SUNSET FACTORS

In accordance with ARS sections 41-2351 through 41-2374, nine factors are to be

considered to determine, in part, whether the Board of Optometry should be

continued or terminated.

These factors are:

Objective and purpose in establishing the Board.

The degree to which the Board has been able to respond to the needs of the
public and the efficiency with which it has operated.

The extent to which the Board has operated within the publie interest.
The extent to which rules and regulations promulgated by the Board are
consistent with the legislative mandate.

The extent to which the Board has encouraged input from the public before
promulgating its rules and regulations and the extent to which it has
informed the public as to its actions and their expected impact on the
public.

The extent to which the Board has been able to investigate and resolve
complaints that are within its Jjurisdiction.

The extent to which the attorney general or any other applicable agency of
state government has the authority to prosecute actions under enabling
legislation.

The extent to which the Board has addressed deficiencies in its enabling
statutes which prevent it from fulfilling its statutory mandate.

The extent to which changes are necessary in the laws of the Board to

adequately comply with the factors listed in this subsection.



SUNSET FACTOR: THE OBJECTIVE AND
PURPOSE IN ESTABLISHING THE BOARD

In its 1979-80 budget request, the Board of Optometry stated the goals of the
Board to be:

"To license qualified optometrists in Arizona in order to
assure competency of optometric practice in Arizona for
the protection of the health, welfare and safety of the
publie."

In order to assure that quality optometric care is provided in Arizona, the
Board has been assigned the authority to:
1) promulgate rules and regulations governing the practice of
optometry, (ARS 32-1705)
2) accredit schools and colleges of optometry, (ARS 32-1705)
3) examine and license applicants, (ARS 32-1723, 32-1724) and
L) investigate complaints and suspend or revoke licznses for
violations of the optometry law. (ARS 32-1705, 32-1755)%

SUNSET FACTOR: THE DEGREE TO WHICH

THE BOARD HAS BEEN ABLE TO RESPOND TO

THE NEEDS OF THE PUBLIC AND THE EFFICIENCY
WITH WHICH IT HAS OPERATED

The Board of Optometry has been deficient in its investigation and resolution
of complaints from consumers for services rendered by optometrists licensed
with the Board. The Board did not discipline a single optometrist as a result
of a consumer complaint filed during the four-year period ending December 31,
1978, in spite of the fact that consumers filed 50 complaints with the Board
during that period. The Board has consistently 1) failed to conduct proper
complaint investigations to determine if professional incompetence or
malpractice was involved, 2) ruled that it has no Jjurisdiction over
complaints, or 3) considered complaints closed if optometrists made

reparations to the complainants.



The actions or inaction of incompetent and unscrupuldus optometrists can result
in serious physical harm to the patient, including blindness. Because the
Board has not been sufficiently aggressive in its investigation and resolution
of consumer complaints, it has not effectively protected the health, safety and

welfare of the public.

The Board of Optometry appears to be operating efficiently. In the three years
from fiscal years 1974-75 to 1977-78, expenditures per license holder have
increased from $22.49 to $25.94, an increase of only 15.34 percent. The Board
has contracted with the Department of Administration's, Arizona State Boards
Administration Office (ASBAQ), to provide clerical assistance. An analysis by
the Office of the Auditor General revealed that efficiency could be improved if
the ASBAO workload were redistributed by implementation of biennial

registration of optometrists. (See page 88 for a discussion of this issue.)

SUNSET FACTOR: THE EXTENT TO WHICH
THE AGENCY HAS OPERATED WITHIN THE
PUBLIC INTEREST

According to the Arizona Legislative Council, in a memorandum dated May 2,
1979%, the regulation of optometrists would be in the interest of maintaining
the public's health and welfare. The opinion noted:

"Since the practice of optometry involves the study of the
structure, functions, deficiencies and corrections of the
human eye, it has a direct relationship to the health of
the human body...Being thus related to public health,
there can be little disagreement as to the authority of the
legislature to regulate optometry...to safeguard the
public health and welfare and to protect the public
against ignorance, incapacity, deception or fraud because
of incompetent or unscrupulous practitioners." (Emphasis
added)

* Appendix II contains a copy of this Legislative Council memorandum.

10



While regulation of optometrists by a state agency is needed, the Board of
Optometry has not fulfilled this need. The Board has not responded to the
consumer need for protection from incompetent or unscrupulous optometrists by
its failure to adequately investigate and resolve consumer complaints.
(page 15) The examination process of the Board of Optometry is not in
compliance with state law and is of questionable validity. (page 38) In
addition, several Board-enacted rules are in conflict with federal and state
acts outlawing anticompetitive practices. (page =2 And, public notification
of Board actions, and encouragement of public participation in Board affairs
has been substandard. (page 7%) Therefore, it is difficult to conclude that
the Arizona Board of Optometry has operated within the interest of the

consumer.

However, sevszral recent Board actions have been notable. During 1979 the Board
successfully proposed legislative amendments including requirements for
continuing education for optometrists and lay membership on the Board.
Additionally, the Board has initiated plans to establish educational seminars

in Arizona.

SUNSET FACTOR: THE EXTENT TO WHICH
RULES AND REGULATIONS PROMULGATED BY
THE BOARD ARE CONSISTENT WITH LEGIS-
LATIVE MANDATE

Three Board-enacted rules appear to be in conflict with Federal Trade
Commission regulations and federal and state antitrust laws. (For a discussion

of this issue, see page 52.)

Based upon a review of all other Board-enacted rules, it appears that all other

rules are consistent with legislative mandate.

11



SUNSET FACTOR: THE EXTENT TO WHICH THE
BOARD HAS ENCOURAGED INPUT FROM THE PUBLIC
BEFORE PROMULGATING ITS RULES AND REGULATIONS
AND THE EXTENT TO WHICH IT HAS INFORMED THE
PUBLIC AS TO ITS ACTIONS AND THEIR EXPECTED
IMPACT ON THE PUBLIC

The Board of Optometry has been substandard in its efforts to inform both
registrants and the public consumer of optometric services regarding rules and

regulations and other Board actions. (page 79)

Although complying with legal requirements regarding posting of meeting and
public hearing notices regarding proposed rules and regulations, a survey of
optometrists licensed by the Board of Optometry revealed that the vast majority
of optometrists were not informed of meeting dates and proposed and actual
Board actions. In addition, when compared to other Arizona regulatory bodies,
the Board of Optometry is decidedly substandard in its efforts to obtain
consumer participation in its decision making. (See page 79 for a discussion

of this issue.)

SUNSET FACTOR: THE EXTENT TO WHICH THE
AGENCY HAS BEEN ABLE TO INVESTIGATE AND
RESOLVE COMPLAINTS THAT ARE WITHIN ITS

JURISDICTION

The Board of Optometry has not demonstrated significant effectiveness in
investigating and resolving consumer complaints. The Board has failed to
consistently and adequately investigate consumer complaints to obtain the

facts surrounding the complaints.

12



As a result of this inadequate investigative process, together with question-
able statutory interpretations by the Board and a Board policy of dropping
complaints when a remedy, such as returning money, 1is provided to the com-
plainant, no optometrist as of July 31, 1979, has been disciplined for any
consumer complaint filed since January 1, 1975. (See page 15 for an analysis

of this issue.)

SUNSET FACTOR: THE EXTENT TO WHICH THE
ATTORNEY GENERAL OR ANY OTHER APPLICABLE

AGENCY OF STATE GOVERNMENT HAS THE AUTHORITY

TO PROSECUTE ACTIONS UNDER ENABLING LEGISLATION

The Board of Optometry has, according to Legislative Council, authority to
suspend or revoke an optometrist's license for violations of an optometry law
that 1is comparable to other health-related regulatory boards in Arizona.
Arizona Revised Statutes 32-1755 defines the grounds on which an optometrist's
license can be suspended or revoked. ARS 32-1705 subsection E states that the
Board may hire investigators to assist in investigations of violations of
optometry laws. However, the Board is not statutorily required to investigate
every complaint and the absence of such legislative mandate may have
contributed to the Board's failure to conduct adequate investigations of

consumer complaints. (See page 15 for a complete discussion of this issue.)
Arizona Revised Statutes 32-1759 makes the practice of optometry without a

valid license a class 2 misdemeanor. The County and City Attorneys are

responsible for prosecuting such criminal violations of optometry law.

13



SUNSET FACTOR: THE EXTENT TO WHICH THE
BOARD HAS ADDRESSED DEFICIENCIES IN ITS
ENABLING STATUTES WHICH PREVENT IT FROM
FULFILLING ITS STATUTORY MANDATE

Since 1975 the Board of Optometry has each year proposed legislative changes in
the optometry law to address deficiencies the Board perceived in its enabling
statutes. The Board's attempts to amend the optometry law were ultimately
successful during the 1979 legislative session. Changes in the law included:
1s Increased membership of the Board from three to five and the addition
of one public member.
2. Continuing professional education requirements for renewal of
licenses to practice optometry.
3. Changes in the subjects covered in the written examination for
licensing.
4, Increased maximum amount of fees that can be charged for licenses,

examinations and other Board services.

SUNSET FACTOR: THE EXTENT TO WHICH CHANGES
ARE NECESSARY IN THE LAWS OF THE BOARD TO
ADEQUATELY COMPLY WITH THE FACTORS LISTED
IN THIS SUBSECTION

For a discussion of these issues, see pages 37, 51 and G2.

14



FINDING I

THE ARIZONA BOARD OF OPTOMETRY HAS NOT EFFECTIVELY PROTECTED THE PUBLIC FROM
INCOMPETENT OR UNSCRUPULQUS OPTOMETRISTS.

The Board of Optometry has been deficient in its investigation and resolution
of complaints from consumers for services rendered by optometrists licensed
with the Board. The Board did not discipline a single optometrist as a result
of a consumer complaint filed during the four-year period ending December 31,
1978, in spite of the fact that consumers filed 50 complaints with the Board
during that period.

The Board has consistently: 1) failed to conduct proper complaint
investigations to determine if professional incompetence or malpractice was
involved, 2) ruled that it has no Jjurisdiction over complaints, or 3)
considered complaints closed if optometrists made reparations to the

complainants.

The actions or inaction of incompetent and unscrupulous optometrists can result
in serious physical harm to the patient, including blindness. Because the
Board has not been sufficiently aggressive in its investigation and resolution
of consumer complaints, it has not effectively protected the health, safety and

welfare of the public.

Legal Definition Of Optometry
And Connection To Health And
Welfare Of Public

Arizona Revised Statutes 32-1701, paragraph 3, defines the practice of

optometry to include the examination of the eye for refractive error,
recommendation of corrective lenses and recognition of eye diseases.

"...The examination and refraction of the human eye and
its appendages, and the employment of any objective or
subjective means or methods other than the use of drugs,
medicine or surgery, for the purpose of determining any
visual, muscular, neurological or anatomical anomalies of
the eye, the use of any instrument or device to train the
visual system or correct any abnormal condition of the eye
or eyes and the prescribing, fitting or employment of any
lens, prism, frame or mountings for the correction or
relief of or aid to the visual function." (Emphasis
added)

15



According to a Legislative Council opinion dated May 2,

1979%,

there is a

definite connection based on legal precedent between the human eye and physical

health:

"Since the practice of optometry involves the study of the
structure, functions, deficiencies and corrections of the
human eye, it has a direct relationship to the health of

the human body. (citations omitted) Being thus related to
public health, there can be little disagreement as to the
authority of the legislature to regulate optometry and

other allied health professions to safeguard the public

health and welfare and to protect the public against

ignorance, incapacity, deception or fraud because of

incompetent or unscrupulous practitioners."
added)

(Emphasis

" In other states, optometrists have been defendants in court cases that

demonstrate the physical harm or damage to the health of the human eye that can

occur in connection with the practice of optometry.

In Winograd v. Johnson, Colorado, No. 75-284, on December 16, 1976, the court

' concluded, in a case regarding failure of an optometrist to refer a patient who

had glaucoma, that although optometrists could not legally

glaucoma, they did have a:

"diagnose"

",..right and duty to refer or direct a patient to a
physician whenever...a patient exhibits signs or symptoms
of a disease requiring treatment by an ophthalmologist or

other physician."

In Fairchild v. Brian, 354 S. 2d 675, the Louisiana Court of Appeals on
December 28, 1977, awarded the patient $25,000 and her husband $2,722.15 for

medical expenses citing negligence by the optometrist:

"The optometrist was negligent for failing to refer the
patient to an ophthalmologist and his negligence
contributed to the delay in discovering a detached

retina."

* Appendix II contains a copy of this Legislative Council opinion.

16



Board Authority For Investigation

And Resolution Of Complaints
According to the information submitted by the State Board of Optometry during

the 1979-80 state budgeting process, the Board is:

"...authorized to regulate the practice of optometry
by: promulgating rules and regulations not
inconsistent with this act, accrediting schools and
colleges of Optometry, examining and licensing of
applicants, denying, suspending or revoking a license
for a just cause and investigating complaints
regarding the optometric profession...." (Emphasis
added)

In addition, Arizona Revised Statutes 32-1705 subsection E provides the Board
" with authority to obtain assistance for complaint investigation.

"The Board may hire investigators to assist in the
investigation of violations of this chapter, and
other employees required to enforce the provisions
thereof." (Emphasis added)

Further, ARS 32-1755 defines the grounds upon which the Board of Optometry may,
in its discretion, suspend or revoke an bptometrist's license:

"After notice and hearing the board in its discretion
may suspend or revoke the certificate of a registered
optometrist for any of the following reasons:

1) Conviction of an offense involving moral
turpitude

2) Obtaining a certificate by fraud or deceit

3) Conduct likely to deceive or defraud the public

4) Unprofessional conduct

12) Violation of any of the rules and regulations
adopted by the board pursuant to its authority
hereunder." (Emphasis added)

17



Unprofessional conduct has been defined in ARS 32-1701
paragraph 5, to include:

n

PR

(g) Malpractice.

(h) Any conduct or practice, including incompetency,
which constitutes a danger to the health, welfare or
safety of a patient or the public." (Emphasis added)

An analysis by Legislative Council revealed that the authority of the Board of
Optometry to discipline optometrists is comparable to other health-related
Arizona regulatory bodies. A memorandum from Legislative Council dated August
8, 1979%, stated, in part:

"A selected review of statutory provisions*¥* prescribing
grounds for denial, suspension or revocation of licenses
in various medically-related fields indicates that the
Optometry Board statutes fall within a common regulatory
pattern and are not especially noteworthy for either their
strong points or their weak points. In fact, the same
'boiler plate' language can be found throughout most of
Title 32. If Arizona Revised Statutes section 32-1755 is
regarded as ‘'weak' +then the majority of Title 32
regulatory provisions must be viewed in the same manner."

Finally, according to Legislative Council, the Board of Optometry as a state
agency is vested with the discretion to "infofmally" dispose of a case after a
hearing to determine whether or not to suspend or revoke the certificate held
by an optometrist. In a memorandum dated July 25, 1979, *¥¥ the Legislative

Council stated:

¥ A full text of this memorandum is contained in Appendix III.
%% See Arizona Revised Statutes sections 32-852 and 32-854.01 (podiatry);
32-924 (chiropractors); 32-1201 and 32-1263 (dentistry); 32-1401 and 32-
1451 (medicine); 32-1554 (naturopathy); 32-1663 (nursing); 32-1927
(pharmacists); 32-2042 (physical therapy); 32-2081 (psychologists).
#%% 4 full text of this memorandum is contained in Appendix IV.
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"Since the Board of Optometry is a state agency, it is
clear that the provisions of the Administrative Procedure
Act (Arizona Revised Statutes section 41-1001 et seq.)
apply to all proceedings of the Board. (citations
omitted) Thus, unless precluded by law, the provisions of
Arizona Revised Statutes section 41-1009, subsection D,
which allows for an informal disposition of a contested
case, apply to actions by the Board of Optometry in
deciding the legal rights, duties or privileges of a
registered optometrist.

...the language of the statute does not require that the
Board only suspend or revoke the certificate. In
addition, there 1s no proscription against imposing a
lesser penalty short of suspension or revocation. Because
of this, the Board would not be prohibited from informally
disposing of a case as allowed by Arizona Revised Statutes
section 41-1009, subsection D.

...the term ‘'informal disposition' is not defined in
Arizona Revised Statutes or by case law. It appears that

an agreement to or default regarding the penalties listed

in your letter (public letter of reprimand, probation,

require specific educational courses, periodic review or
supervision of an optometrist's practice by the Board)#
would qualify as an 'informal disposition'."

However, a review of the Board of Optometry's use of its statutory authority to
conduct investigations and impose disciplinary actions against optometrists
revealed that the Board's performance is more notable for its absence of

appropriate action than for those limited actions that have been taken.

Complaints Considered By

The Board Of Optometry

The Board of Optometry reviews two types of complaints - consumer complaints

and Board initiated complaints. Consumer complaints are those complaints filed
by persons who believe they have received unsatisfactory or unacceptable
optometric services or products from a licensed optometrist. Board initiated
complaints are primarily concerned with possible violations of the Optometry
Law regarding advertising, registration and use of the titles, "Optometrist" or

"Optometry" by unlicensed persons.

Table 3 summarizes the number and basis of the complaints reviewed by the Board

from January 1, 1975 through December 31, 1978.

¥ Disciplinary penalties listed in the Auditor General letter to the Arizona
Legislative Council.
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TABLE 3

SUMMARY OF THE NUMBER AND BASIS OF
COMPLAINTS RECEIVED BY THE BOARD OF

OPTOMETRY FROM JANUARY 1,

1975 THROUGH

DECEMBER 31, 1978

Basis of Complaint

Unacceptable Glasses
Misrepresentative Advertising
Basis of Complaint Cannot Be Determined
Due To Inadequate Board Records#*
Failure To Release Prescription
Unacceptable Contact Lenses
Not Practicing In State Within 60 Days
After Being Granted License Through
Reciprocity
Use of Another Optometrist's Name
Failure To Provide Goods Purchased
Unacceptable Services
Advertising As An Optometrist Without
A License
Optometrist Charging Referral Fees
Failure To Keep Accurate Records
Failure To Register Address With County
Optometrist Convicted Of Felony

Total Complaints

Percentages Of Complaints

Number of Complaints

Initiated By

Consumers

23
1

7
6
5

w w

—_

(%1
o

[
=
B

Board

11

2

E—gi¥)

5 -~ ~w

I8
Bl

* For a discussion of inadequate Board records, see page 65.

Total
Complaints

23
12

Ul Oh WO

3
1 PR

—_
o

(=]
a9l

|

As demonstrated in Table 3, consumer filed complaints constituted 64 percent of

the complaints reviewed by the Board from January 1, 1975 through December 31,

1978.

However, for complaints filed in 1975 through 1978, the only discipline imposed

by the Board against optometrists involved Board initiated complaints. The

Board did not discipline a single optometrist as the result of a consumer

initiated complaint during that period.

Table 4 summarizes the disposition of complaints reviewed by the Board from

1975 through 1978.
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As shown in Table 4, the five license revocations, two suspensions and five
cease and desist letters that have been imposed by the Board during 1975
through 1978 all related to Board initiated complaints concerning advertising

and administrative matters.

In resolving consumer complaints, the Board has consistently: 1) failed to
conduct proper complaint investigations to determine if professional
incompetence or malpractice was involved, 2) ruled that it has no jurisdiction
over complaints, or 3) closed complaints because optometrists made_reparations

to the complainants.

Failure To Conduct Proper

Complaint Investigations

The Board of Optometry has used a process for investigating consumer complaints
that is not consistently applied and inadequate to determine if professional

incompetency or malpractice was involved.

The Legislative Council, in a memorandum dated July 20, 1979%, noted that while
Arizona Optometry Statutes do not specifically require the Board to investigate
every complaint, the failure to do so would provide little protection to the
public:

"...Arizona Revised Statutes, Title 32, Ghapter 16 does
not specifically mandate that every complaint to the
Optometry Board must be investigated. A general rule of
law is that the powers and duties of an administrative
agency must be measured by the statutes creating them.
Pressley v. Industrial Commission, 73 Ariz. 22, 236P.2d
1011 (1951). Under this rule a strict interpretation of
chapter 16 would result in the conclusion that the
Optometry Board is not required to investigate every
complaint submitted to it."

* Appendix VI contains a full text of this memorandum.

22



The

"However, it can also be argued that the duty to investi-
gate complaints is an implied duty which is necessary to
protect the public and to effectively regulate optome-
trists. A more reasonable interpretation of chapter 16
results in the conclusion that the statutory scheme makes
little sense if the Board has no duty to investigate
complaints. The legislature has defined 'unprofessional
conduct' (Arizona Revised Statutes section 32-1701,
paragraph 5), has provided the Board with authority to
hire 1investigators to assist 1in investigations of
unprofessional conduct (Arizona Revised Statutes section
32-1705, subsection D) and has prescribed hearing
procedures for disciplinary action for unprofessional
conduct (Arizona Revised Statutes section 32-1755). A
failure to investigate complaints of unprofessional
conduct  would render these statutory provisions
meaningless and would result in little protection for the
public against unprofessional - conduct. Arguably this
would defeat the legislative intent of these sections.

We are unable to prediet how an Arizona court would

resolve these arguments." (Emphasis added)

Legislative Council also discussed what constitutes

"jinvestigation" as follows:

".,..a proper investigation would seem to include, as a
minimum, the following procedures:

a. Interviewing the complainant, the optometrist who is
the subject of the complaint and any third person who
might have knowledge of the facts of the complaint.

b. Verifying any previous complaint against the

optometrist and the disposition of the complaint.

C. Checking for any previous complaints by the

complainant.

d. Identifying the generally accepted practice in the
profession for the act which is the subject of the
complaint.

LY

Finally, Arizona Revised Statutes section 41-1010,
relating to evidence at hearings in a contested case,
offers some insight into the kind of evidence which should
be gathered in an investigation: it must be 'substantial,

reliable and probative'." (Emphasis added)
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Our review of the 50 consumer complaints the Board has received from January 1,
1975 through December 31, 1978 revealed that only two complaints were
sufficiently investigated to satisfy the criteria shown above. The remaining
48 consumer complaints were resolved by a mere review of written correspondence
from the complainant and the optometrist involved. There is no documentation
of Board: 1) interviews of all parties involved, 2) verification of previous
complaints against the optometrist and their disposition, 3) review of
complaints by the same complainant, or Y4) identification of the generally
accepted practice in the profession. The process of depending upon written
correspondence provided by the complainant and the optometrist does not appear
to satisfy the requirement that evidence be '"substantial, reliable and

probative."

The following cases illustrate the consistent failure of the Board to
adequately investigate the circumstances surrounding a consumer complaint in

spite of allegations of professional incompetence.

CASE I
Board records include a letter dated June 6, 1978, from a patient to an
optometrist requesting redress for a pair of unsatisfactory glasses:

"My last visit to you, Friday, May 12, 1978, prompts this
letter. I could not believe what you said i.e., that even
though you prescribed the glasses, that you know and
stated that you over corrected, that the computer agrees,
that the glasses are unsatisfactory, there is nothing that
can be done to correct the situation.

This has gone on since December 1977. As I cannot wear the
glasses you prescribed, I am wearing my old ones. My old
ones are several years old and need to be replaced. Time
is of essence.

All I can say is; you examined me, you determined what I
needed, you prescribed the glasses. I paid you for your
services. I want and need a pair of glasses that I can see
with properly and made to the high standards of your

profession.

You have the opportunity to rectify a serious error
gracefully." (Emphasis added)
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The optometrist refused to provide the patient with either a new pair of
glasses or a refund of money. The patient subsequently filed a complaint with
the Board; however, the Board refused to investigate the matter as it was not

within their jurisdiection.

Situation - On September 5, 1978, the Board received the following
complaint:
"Attached please find:

1. Letter to (the Optometrist) (sent Return Receipt
Requested)®

2. Prescription by (the Optometrist)
3. Prescription by another Optometrist

Because (the Optometrist) has chosen to ignore my
letter, the fact that the glasses that he prescribed
are unsatisfactory and I was unable to wait any
longer, I finally had another Optometrist make me a
pair of glasses. These glasses are satisfactory and
they are made to the fine standards of your
profession.

I am in no position to judge his competence, that is
for you to decide. However, I feel that he did not
prescribe or deliver a proper pair of glasses,
although he accepted full payment for them."
(Emphasis added)

Board Action - The Board sent the following letter dated September 20,
1978 to the complainant.

"The Arizona State Board of Optometry has
reviewed the correspondence you recently
submitted for consideration.

In accordance with state law, the Board has no
control over the fees a doctor charges his
patients.

If you feel the matter has not been resolved,
you may wish to seek advice of counsel for civil
action."

No additional Board action was taken.

* The consumer is referring to the June 6, 1978 letter quoted on page 24.
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Comment

Although the complainant raised the question of professional incompetence, the
Board determined this matter did not constitute a violation of optometry law
and was, therefore, not within its jurisdiction. Board records do not,
however, indicate any investigation of the case to determine possible incom-
petence of the optometrist involved. (See page 65 for a discussion of inade-
quate recordkeeping and see page 15 for a discussion of inadequate

investigation procedures.)

The Office of the Auditor General requested the Ophthalmology Department of the
University of Arizona Medical School to inspect the prescriptions prepared by:
1) the Optometrist against whom the complaint was filed, and 2) the Optometrist
who subsequently prescribed a pair of glasses satisfactory to the complainant.
The Ophthalmologists from the Medical School¥* stated:

"...I think the difference in the two prescriptions are
highly significant and cast out on the competency of the
individual who obtained the first prescription that the
patient was unhappy with.

I believe that the consumer was Jjustified in registering
his complaint. I further believe that additional
investigation is in order to determine if additional
complaints of perhaps a similar nature have been launched
against the practitioner responsible for the error.
Should the results of such an investigation be negative, I
believe it would be premature to pass any judgement on this
episode regarding professional competency."

It should be noted that the Optometrist named in the above complaint was also
named in three other consumer complaints filed with the Board as of June 30,
1979. The Board has not initiated any investigations into the professional

competency of this Optometrist.

Further, our review of Board records revealed that as of December 31, 1978,
eight optometrists had 26 consumer complaints filed against them. This
represents 52 percent of all the consumer complaints filed with the Board from
January 1, 1975 through December 31, 1978 and yet the Board has not reviewed

any of these six optometrists for professional incompetency.

* Appendix VII contains a copy of the letter containing this statement.
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No Jurisdiction Over The

Complaint

From January 1, 1975 to December 31, 1978 the Board of Optometry received eight

consumer complaints which were judged by the Board to be not a violation of the

Optometry Law, in that they constituted a dispute over fees.

The following case is an illustration.

Case 2

In January 1979, the Board of Optcmetry received a complaint alleging that an

optometrist had incorrectly and improperly prescribed contact lenses.

The

Board did not take any action on the complaint because,in the Board's view, the

complaint involved a fee dispute.

Situation

"Regarding my problem with a local optometrist I am
pleading for a hopeful solution.

In Oct. 30 - 78 I took my 19 yr. old son to (the
optometrist), optometrist for an eye examination and
upon a complete exam of his vision, I was advised to
have him fitted with hard contact lens. Being a

disabled veteran and unemployed I of course asked to
see if arrangements could be made to pay the costs of
$200.00 on installments, I was rejected and told it
would be on a cash bases(sic) only. There-fore I have
to beg and borrow $200.00 from friends. After a few
day's my son encountered a lot of problems with his
new lens. Then while in Gila County (Globe AZ) I took
my son to another optometrist...and upon a complete
and thorough eye exam, he said my son could

definately not wear any kind of lens, soft or hard and

prescribed and issued him some eye glasses which

immediately improved his vision 100 percent. At my
earliest convenience due to my disability and weather
conditions, I confronted (the optometrist) today and
explained the situation to him, and asked for an
adjustment or compromise of some sort, and he was
very rude to my son and I and hollered numerous false
accusations and blah - blah - blah Also flatly
refusing to make any kind of adjustment of partial
refund of any nature...I personally feel that the
reason he got so up tight, (sort of speak) was when he
saw my son wearing eye glasses and also realized that
he was contradicted by another optometrist on wearing

lens. I strongly feel I was conned by (the
optometrist) not to mention fraud in other words I
was left holding the bag...." (Emphasis added)
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Board Action - The Board requested an explanation from the second optome-
trist and received this reply on April 9, 1979:

"The above was examined by us on 12-14-78. The
father wanted (the boy's) eyes examined and
reported contacts (hard) had not given clear or
comfortable vision. How recent was not mentioned,
but the son had not worn any correction for some
time.

He inquired about soft contact lens and I remember
to the best of my knowledge saying to recheck with
his former doctor but that I would not recommend
the soft lens due to the degree of astigmatism.

He said he did not wish to go back again and ordered
conventional glasses." (Emphasis added)

Based on a review of this correspondence and without obtaining any further
information, the Board closed the case and sent a letter dated May 9, 1979
explaining its lack of jurisdiction over fee disputes:

"Upon review, the Board determined that this matter is not
within their jurisdiction. (The optometrist) has not
violated Optometry Law, the only area upon which this
Board can rule. Because of this, we must consider the
matter closed.

If you wish to pursue the matter, you may have other
recourse through civil action by private counsel."

Comment
Arizona Revised Statutes section 32-1701, paragraph 5 as amended by Laws 1979,
Chapter 50, effective April 17, 1979 defines M"unprofessional conduct" as
meaning:

"

(g) Malpractice.
(h) Any conduct or practice, including incompetency,

which constitutes a danger to the health, welfare or
safety of a patient or the publie."
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In addition, the Board has prescribed by regulation in A.C.R.R. RU4-21-04,

subsection G, that:

"(f) For materials dispensed by an optometrist or any of
his agents, the failure, neglect or refusal to be
sure prescriptions are filled accurately and with
gquality workmanship in ophthalmic materials shall be
deemed to constitute 'unprofessional conduct'."

According to the Legislative Council in an memorandum dated April 24, 1979:%

"Thus, the board clearly has jurisdiction to receive a
complaint that an optometrist is guilty of unprofessional
conduct as defined by statute and regulation or that a
violation of a statutory provision or regulation has
occurred. However, the response of the board is limited to
holding a hearing on whether the certificate of the
optometrist should be suspended or revoked. No authority
exists for the board to remedy unsatisfactory services or
to require replacement of defective ophthalmic materials.
A dissatisfied patient must resort to other legal
procedures to remedy these perceived wrongs."

Complaints Closed Because

Optometrists Made Reparations

To The Complainants
From January 1, 1975 to December 31, 1978 the Board of Optometry has closed 13

consumer complaints because optometrists made reparations to the complainants.

The Board did not pursue any of these complaints to determine if unprofessional

conduct had occurred.

The following case is an illustration.

* A full text of the memorandum is contained in Appendix VIII.
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Case 3

In March of 1974, the Board of Optometry received a complaint against an
optometrist alleging professional incompetence on the part of an optometrist.
The Board of Optometry subsequently closed the case stating the matter had been
"settled amicably" because the optometrist had partially reimbursed the
patient the cost of a pair of contact lenses. The only action taken by the
Board to ascertain the facts in this case was to contact the optometrist by
telephone and request that the optometrist submit a written explanation to the

Board.

Situation - On March 21, 1974 the Board of Optometry received the
following complaint alleging professional incompetence on the
part of an optometrist.

"After making an inquiry by telephone at your office,
I was told that, legally, an optometrist is not
allowed to prescribe drugs. It is because my
optometrist did prescribe a drug to me that I am
filing this letter of complaint.

I wish to register a complaint against (the optometrist),
on the following grounds:

1) I received from (the optometrist) sub-standard
instructions regarding the cleaning and
asceptiecizing of the Soflens contacts he
prescribed for me. Later, I contacted a virus
infection in my eyes which caused me pain, loss
of work time, additional expense, as well as
possible permanent damage.

2) (The optometrist) prescribed the drug NEOSPORIN
to me.

Attached to this letter is an account of all the
events that have transpired from the time I first saw
(the optometrist) to the present time."
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drug that is used to treat eye inflammations.
drug that contains a specific warning against its use in the eyes.

the-counter NEOSPORIN was the drug the Optometrist recommended his patient use

Comment
It should be noted that these are two types of NEOSPORIN.

in her eyes.

*

Board Action

- The Board of Optometry,

- "Saturday, March 9

I woke up desparate! My eyes bothered terribly and
the drops seemed to make it worse. I called (the
doctor), because my M.D. was not in on Saturday. (The
doctor) fit me in around noon. He looked at my eyes
and said that the irritation was caused by a virus.
He then wrote the name NEOSPORIN on a piece of paper.
He sald that an M.D. could write a prescribe this in
drop form and that it would cost me $6-$8. He said
that I could go to any drug store and buy the very
same thing in ointment form for less than half the
money. He told me that I was to put some of this in
each eye before I went to bed, and to then hold the
eyelid shut until the ointment melted. He also said
that on the box that it would say 'Do not use in your
eyes', but that it was the exact same thing as the
drops and that I was to use it anyway."

requested the optometrist by telephone +to respond to the

allegations in the complaint. The Optometrist responded

as follows regarding the use of drugs:#

"On February 15, 1974 another visit - tests run.
She complained of eyes itching, hurting and redness
and blurred V.A. Rr, Eye. Said she had a cold.
Changed the Rt lens to T7.00N I believe I gave her
some prefrin samples at this time to use along with
the red eyes to help clear the inflamation.
Returned on March 5, 1974 said she couldn't wear
the CL. & that A M.D. was treating her eye lids. I
told her I seen several cases of conjuvetivitis
lately & It probably was due to a virus. I have
sent some cases to (the doctor) and (the doctor)
for the same, and they were having trouble getting
it cleared up. She said the medicine her doctor was
using didn't seem to be helping too much. (When I
first came to Scofttsdale I took over the eye
records from (the doctor) and he had told me that
Neosporine that you could by over the counter
without a prescription worked very effectively for

eye inflamations.)

Errors in spelling and grammar are as contained in the optcmetrist's

response.
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So I suggested that she might try Neosporine (I
did not prescribe) I also told her the lable said
not to use in the eye but if she tried it and it
made it worse not to use it, but she should return
to her M.D. - I did spell the work Neosporin on a
plane piece of paper, not a perscription blank and
I did not sign it." (Emphasis added)

Regarding the instruction for soflens care the optometrist responded:

"...I carefully explained that the F.D.A. approved
method of serilization was with the aseptieror and
that I must give her one, and that the SRCL was
listed as a drug as a whole package. The soflens,
the case, the salt tablets, the saline bottle, and
the aseptisizon I also explained that I wore the
soflens and had for almost a year and had not boiled
my lenses one time. We had found the better way of
caring for the lens to stop the build up of protien
has to clean the lens in soaclens upon removal and
then clean with hot tap water, & then in the saline
solution and then to soak them in the case filled 3
with saline solution and I with soaclens, and that
I had not had any problem with my lenses building up
a residue or a film nor did I get any infections,
and I suggested that she might do the same, again
telling her that the F.D.A.'s approved method was I
had stated above.

I hope this explains my position - I certainly
meant no harm to any one only trying to help my pa-
tient's needs, & I hope no legal action will have
to be taken."

Board Action - At its May 11, 1974 meeting, the Board closed the complaint
by stating:

", ..the Board considers this matter closed as the
complaint was settled amicably."#*

* Available Board records indicate that the patient was reimbursed $65 of
$155 paid to the optometrist. It should be noted that the patient had
filed her complaint with the Board after she had been reimbursed the $65
by the optometrist.
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Comment

On November 13, 1978, another patient of the optometrist (discussed in the
above complaint) filed a civil suit against the optometrist in Maricopa County.
In November 1978, the Maricopa County Liability Review Board concluded that the
optometrist had provided his patient with substandard care and stated in its
advisory opinion:

"We find in favor of the plaintiffs (patient).

For the guidance of consul, it 1is the conclusion of the
panel that on August 11, 1977, (the doctor) failed to
comply with standard of care which would be practiced by a
reasonable and prudent optometrist in this community...The
standard of —care required that he either perform
additional tests for symptoms of glaucoma or refer to an
opthamologist." (Emphasis added)

On June 5, 1979, after two days of trial, the above civil suit was settled out

of court and the patient was to receive $100,000 for damages.

According to Board minutes, a discussion of the Board's responsibility to
pursue complaints was discussed on March 14, 1977:

"There was a general discussion regarding complaints. (A
Board member) asked (an Assistant Attorney General) what
form of action the Board can take against an optometrist.
(An Assistant Attorney General) stated that in most cases
where an agreement cannot be reached, investigators are
hired to obtain all the facts surrounding the case.
Because the Board does not have the funds to do this, it
can be requested of the A.G.'s office and they may be able
to assist, time permitting. (A Board member) asked what
form of disciplinary action may be taken and was told that
it is entirely up to the discretion of the Board;
suspension, probation, revocation, ete. It is also up to
the Board to decide whether or not to further investigate a
complaint even if it has been dropped by the complainant."
(Emphasis added)
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In our opinion, the Board of Optometry has failed to demonstrate significant
effectiveness in the investigation and resolution of consumer complaints
regarding the optometric profession. Its policy of dismissing complaints if a
remedy 1is provided to the complainant avoids the question of whether an
unscrupulous or incompetent optometrist is practicing in Arizona. In addition,
the Board determinations that consumer complaints are "fee disputes" or that
violations of the Optometric Law have not occurred without so much as a minimal
investigation of the facts and evidence in the complaint constitutes an
inadequate basis for such determinations. Therefore, the Board of Optometry
has not provided the consumer of optometric services with a significant avenue

for thorough investigation and judicious resolution of complaints.

Board Reasons For Inactivity

According to Board members, the Board has been constrained in its investigatory
activities because of a lack of sufficient funds. Our review of the Board,
however, revealed that the Board has had sufficient funds to conduct investiga-

tions.

From fiscal years 1975-76 through 1978-79, the Board has had a surplus of
available funds ranging from a low of $5,479 to a high of $9,190. These funds
would have been sufficient to provide for a minimum of 31 investigations in any

one year as shown below.

Fiscal Year

1975-76 ~ 1976-77  1977-78 1978-79 (Estimated)

Beginning Fund Balance $ 5,479 $ 9,190 $ 9,126 $ 6,030
Board Receipts 11,975 9,436 8,186 23,715
Board Expenses (8,264) (9,500) (11,282) (12,851)
Ending Fund Balance $ 9,190 $ 9,126 $ 6,030 $ 16,894

Number of Investigations That
Could Have Been Conducted With
Available Funds:

o
P
wu
P
i
=2

Contracted Investigator

15
1=
1=
"féllﬁ

State Employee
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The above calculations are based upon the history of Board investigative
information. For example: In May of 1978 the Board of Optometry paid $60.00 in
per diem for a licensed optometrist to conduct a two-day investigation. 1In
October of 1978, a private investigator charged $12.00 per hour for seven hours
work plus $37.20 in expenses to conduct an investigation. According to Mr.
Jack Keaton, Chief, Special Investigations Bureau, Department of Economic
Security, the average Investigator II classification would receive $7.27 per

hour.

It should be noted that the greatest number of consumer complaints received by
the Board during fiscal years 1975-76 through 1978-79 was 17 in 1978-T79.
Therefore, the Board has had more than sufficient funds to conduct

investigations into consumer complaints.

Health Occupations Council As

Alternative To Individual

Regulatory Bodies

A Council of State Governments* publication entitled, State Regulatory

Policies - Dentistry and the Health Professions,*¥ contains a description of a

model law creating a State Health Occupations Counecil. Composed of one
representative from each health area subject to regulation through the law and
at least one-third membership representing the general publie, the Council is
authorized to review and coordinate licensing boards regulations, establish
discipline and enforcement procedures, and resolve scope of practice
questions. Such a Council would also coordinate certain functions currently
performed by individual licensing boards by centralizing budgeting, staffing,

investigations and professional discipline.

According to the Council of State Governments, the major purpose of such a
Council is to maintain the perspective of public interest in the regulation of

professions and occupations:

% The Council of State Governments is a Jjoint agency of all the state
governments - created, supported and directed by them. It conducts
research on state programs and problems; maintains an information service
available to state agencies, officials, and legislators; issues a variety
of publications; assists in state-federal liaison; promotes regional and
state-local cooperation; and provides staff for affiliated organizations.

% The model law creating a State Health Occupations Council is contained
in Appendix X.
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"Historically, once licensed, the groups tended to be
regulated by autonomous boards composed primarily of
representatives from the profession. Many have felt that
such a system dominated by practitioners will primarily
protect the interests of the individual professional
groups rather than those of the consumer. State
policymakers often have been frustrated in their attempts
to ensure that the licensure and regulatory process takes
into consideration broad public poliecy issues such as
costs, availability of services, and fragmentation of
health care delivery." (Emphasis added)

CONCLUSION

The Board of Optometry has been deficient in its investigation and resolution
of complaints from consumers for services rendered by optometrists licensed
with the Board. The Board has consistently: 1) failed to conduet proper
complaint investigations to determine if professional incompetence or
malpractice was involved, 2) ruled that it has no jurisdiection over the
complaints, or 3) considered complaints closed if optometrists made

reparations to the complainants.

Because the Board of Optometry has not been sufficiently aggressive in its
investigation and resolution of consumer complaints, it has not effectively

protected the health, safety and welfare of the public.

RECOMMENDATION

The present performance of the Board of Optometry regarding its investigation

and disposition of consumer complaints does not warrant the continuation of

this activity on the Board's part without significant improvements.

It is recommended that consideration be given to one of the two following

alternatives to improve protection of the consumer:
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Alternative I

(a)

(b)

Arizona Revised Statutes, Title 32, Chapter 16, be amended to provide
the Board of Optometry with the specific requirement to investigate
all complaints and enforcement responsibilities including the power
to censure an optometrist who has provided faulty goods or services.
The Board of Optometry establish specifie procedures for the
investigation and resolution of all complaints. These procedures
should meet the stndards of a minimum investigation cited by the

Arizona Legislative Council.

Alternative II

The Legislature and Governor approve a Health Occupations Council as

outlined by the State Council of Governments. This alternative would

apply to all health regulatory entities and is also included in the

recommendations of the Board of Dental Examiners performance audit.
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FINDING II

THE EXAMINATION PROCESS OF THE ARIZONA BOARD OF OPTOMETRY IS NOT IN COMPLIANCE
WITH STATE LAW AND IS OF QUESTIONABLE VALIDITY.

Persons wishing to be licensed as an optometrist in Arizona, who have not been
licensed in other states, must pass an examination prepared and administered by
the State Board of Optometry. Our review of the Board's examination process
revealed that the Board has failed to maintain sufficient records to adequately
document the preparation, administration and grading of its examinations. This
lack of documentation precludes a thorough, independent, and qualitative
~evaluation of the Board's examination process. However, our review of the
limited documentation that is available 1) indicates that the Board is not in
compliance with state law, and 2) raises serious questions regarding the

validity of the Board's entire examination process.

Noncompliance With State Law

Arizona statutes specify that an examination shall be given to persons desiring
to practice optometry who have not been licensed in another state or who do not
meet requirements for being granted a license by reciprocity. ARS 32-1723
provides that in order to take the examination, an applicant must meet the
following requirements:

1. Be of good moral character.

2 Must have graduated from a high school accredited by the University
of Arizona or an equivalent education.

3a Must have graduated from a university or school teaching the
profession of optometry accredited by a nationally accepted
accrediting body of optometric education.

b, In lieu of accredited education, an applicant may furnish a license
granted by another state or foreign country showing the applicant has
held the license for not less than five years and is an active
practitioner, and furnish additional evidence of knowledge and

ability to practice optometry as the Board requires.
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ARS 32-1724 provides that applicants who meet these requirements must be
administered an examination in the subject matter currently being taught in the

accredited universities or schools of optometry.

ARS 32-1724 further states:

"B. A grade of not less than seventy-five per cent in each
subject is required to pass the examination successfully."

According to the President of the Board of Optometry when the Board's written

examinations are graded, the examinations are "curved." Webster's New

Collegiate Dictionary, defines a "curved" examination as one that measures

individuals against one another rather than against a standard:

",..a distribution indicat(ing) the relative performance
of individuals measured against each other that is used
especially in assigning good, medium or poor grades to
usually predetermined proportions of students rather than
in assigning grades based on predetermined standards of
achievement." (Emphasis added)

Thus, when an examination is "curved" usually a predetermined proportion will

be assigned passing and failing grades.

According to a statement made by the Board president on August 9, 1979, the
1979 written examination will be statistically curved, passing all candidates
receiving scores not less than one standard deviation below the mean score.
This statistical method of assigning a pass/fail grade will consistently
produce a pass rate of approximately 84.13 percent regardless of the raw

examination results.

A review of the pass rates of the Board's 1977 and 1978 examinations has
revealed that such a predetermined proportion may have existed. In 1977, the
percentage of applicants passing the Board's written examination was 85.19

percent while the percentage passing in 1978 was 8Y4.44 percent.
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According to the Legislative Council, the Board's practice of curving the
written examination is not in compliance with ARS 32-1724. In an August 21,
1979 memorandum*, the Legislative Council stated:

"'There 1is no safer nor better settled canon of
interpretation than that when language is c¢lear and
unambiguous it must be held to mean what it plainly
expresses'. The language of Arizona Revised Statutes
section 32-1724 plainly expresses that in order for an
applicant to successfully pass the optometry examination,
the applicant must receive a grade of at least 75% in each
tested subject.

The term 'per cent' means '...as many parts in the hundred
or so many hundredths.' Black's Law Dictionary, 1293 (4th
Ed. 1951). If the optometry examination consists of only a
written examination and that examination is graded on a
curve, the board of optometry is not complying with the
statutory mandate since the passing rate on an examination
graded on a curve would not necessarily be 75%.

In Laws 1979, Chapter 50, section 6, Arizona Revised
Statutes section 32-1724 was amended in part to remove the
requirement of a written examination. It appears then
that the optometry examination could consist of an oral or
practical examination as well as a written examination.
However, the requirement still remains that, in order to
pass the examination, an applicant must receive a grade of
not less than 75% in each subject."

Questions Regarding The Validity

Of The Board's Entire Examination

Process

Until 1977, applicants for licensure as an optometrist in Arizona had the
option of taking either a written examination administered by the National
Board of Examiners in Optometry (NBEO) or a written examination administered by
the Arizona State Board of Optometry. Since 1977, applicants no longer have
the option of taking the NBEO examination and must take an examination
administered by the Arizona State Board of Optometry. Qur review of the
Board's examination process raises serious questions regarding the validity of
the entire process in that: 1) the Board has failed to maintain sufficient
records to adequately document the preparation, administration and grading of
its examinations, and 2) the preparation and grading of specific examination
sections are the responsibility of individual Board members who may not be

qualified or competent to perform those functions.

* Appendix IX contains the full text of this memorandum.
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Lack Of Adequate Documen-

tation Regarding Examinations

Administered By The Board

The Board of Optometry does not maintain adequate files of the annual written
examinations which must be passed by an applicant in order to be licensed. The
Board's policy with regard to written examinations that have been administered
to applicants and graded is as follows:
- The Board does not retain the examinations taken by applicants that
passed.
- The Board destroys those examinations taken by applicants that

failed 60 days after the examination is administered.

As a result, the examinations that have been administered to applicants and

- graded by the Board are not available for review.

Further, the Board has not retained file copies of written examinations in an
orderly manner. For example, when the Office of the Auditor General requested
copies of all Board-developed and administered examinations, the Board was able
to provide only 18 of an estimated 44 examination sections that have been
developed and administered by the Board since 1975. 1In addition, only one
examination section was identified as to its year of administration. Complete
sets of past annual examinations could not be reviewed, thus precluding a
thorough, independent, and qualitative evaluation of those examinations

administered by the Board.

Questionable Board Procedures

For Developing And Grading The

Optometry Examination

Until 1977 applicants for licensure as optometrists in Arizona were allowed to
submit scores from the National Board of Examiners in Optometry (NBEO) in lieu
of taking the examination prepared by the Arizona State Board of Optometry.
However, in 1976, the Board decided not to accept the NBEO scores, and instead

required applicants to take an examination developed by members of the Board.
The optometry examination for applicants not licensed by other states or

eligible for reciprocity consists of practical or clinical examination and a

written examination.
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The practical or clinical examination consists of 1) members of the Board
observing each applicant conducting an eye examination, and 2) a test of each
applicant's ability to identify various eye diseases as shown on pathology

slides.

The written examination is developed and administered by individual Board
members. The process used by the Board to develop, administer and grade these
examinations is as follows:

- Each Board member 1is responible for drafting three or four
examination sections.

- There is no requirement that members of the Board review the
examination sections prepared by other members.

- The Board member who drafted an examination section 1is also
responsible for grading the examination section.

- Multiple choice and true/false questions are machine graded.

- If every applicant misses the same true/false or multiple choice.
question, the question is deleted from the examination.

- When grading essay questions, Board members look for specific facts
and award points when these facts are mentioned by the applicant.

- When grading essay questions, Board members may award extra points if
the applicant mentions facts not considered when the questions are
prepared.

- There is no requirement that Board members review essay question

points awarded by other Board members.

The above process relies heavily on the ability and competency of the
individual Board members to 1) prepare examination sections that are a valid
test of an applicant's knowledge, and 2) correctly and equitably award points
to applicants. Individual Board members may not possess such ability or be
competent to perform those functions, especially if they have not received

specific training or education.
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A Study of Professional and Occupational Licensing in California, published in

1977, cited a national authority on occupational licensing that explained the
problems of locally developed examinations:

"According to Benjamin Shimberg of the Educational Testing
Service and author of several studies on occupational
licensing, a source of many problems afflicting the
examination process of licensing boards is the fact that:
(Emphasis added)

'Board members have taken it upon themselves to
develop and administer examinations without any
training for the task and without outside
help'."

The study also identified another problem regarding Board-prepared
-examinations. Namely, the quality and appropriateness of the questions asked:

"Even more vexing problems exist with regards to the
actual content of the examination. The material content
of the exam ought to be limited to those types of questions
that may be shown to have pertinency to the professed goals
of licensure.

There have been cases cited by crities to indicate that
some boards ask questions which bear no relation to public
welfare except by the most generous expansion of logic.
Illustrative of this category are board examinations which
test an applicant's knowledge of the custom, history or
theory of the occupation and which require essays on
estheties or any understanding of helpful business
methods."

According to Benjamin Shimberg of the Educational Testing Service, the problems
of Board-prepared examinations could be avoided if boards turned the Jjob of
designing tests over to outside testing experts or used the national testing

programs developed by many of the trade and professional associations.
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It should be noted that the U.S. Equal Employment Opportunity Council requires
that,when a professional examination has been shown to be discriminatory, it
must be validated to demonstrate a positive correlation béfween the examination
and job performance. According to the Deputy Director of the NBEO, the NBEO
examination has been validated to demonstrate such a correlation. Further, the
NBEO 1is contemplating the possibility of contracting with either the
Educational Testing service or the Psychological Corporation to develop a new
examination. The examinations prepared by the Board of Optometry have not been
validated for compliance with U.S. Equal Employment Opportunity Council

requirements.

According to the NBEO as of April 1979, 35 states accepted passage of their
examination as either partially or completely, fulfilling the written
examination requirement for licensure. Table 5 lists the states accepting the

NBEQO examination as of April 1, 1979.
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TABLE 5

STATES ACCEPTING THE WRITTEN EXAMINATION
OF THE NATIONAL BOARD OF EXAMINERS IN

OPTOMETRY AS OF APRIL 1, 1979

Alabama Maine Oregon
Alaska Massachusetts Pennsylvania
California Michigan Rhode Island
Colorado Minnesota South Dakota
Connecticut Missouri Tennessee
Delaware Montana Utah

Florida Nebraska Vermont
Idaho New Hampshire Virginia
Illinois New Jersey Wisconsin
Indiana New York Wyoming

Iowa North Carolina Washington
Kentucky North Dakota

In addition, a survey of Arizona professional regulatory agencies by the Office
of the Auditor General revealed that 13 of the 19 agencies surveyed utilize
national or regional examinations. Table 6 displays the results of this

survey.
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TABLE 6

SUMMARY OF THE UTILIZATION OF NATIONAL
OR REGIONAL EXAMINATIONS BY
AGENCIES AS OF AUGUST 15, 1979

Utilize National
or Regional
Examinations?

Professional®* Regulatory Agency Yes No

BOARD OF OPTOMETRY X

State Board of Accountancy

State Bar of Arizona¥*#

State Board of Barber Examiners

State Board of Chiropractic Examiners##*

State Board of Cosmetology

Board of Dental Examiners*#

State Board of Education

State Board of Funeral Directors and Embalmers

Board of Medical Examiners

State Naturopathic Board of Examiners

State Board of Nursing

Arizona Board of Osteopathic Examiners in Medicine
and Surgery

Arizona State Board of Pharmacy

Board of Physical Therapy Examiners

State Board of Podiatry Examiners

State Board of Psychologist Examiners

State Board of Technical Registration#*##%

Arizona State Veterinary Medical Examiners Board

Total 1

|><><b< i b] Fa il > »< L]

I

|

* Webster's Seventh New Collegiate Dictionary defines a profession as:

"A calling requiring specialized knowledge and often long and intensive
academic preparation.”" Accordingly, the professional regulatory agencies
were determined by a post-high school educational requirement to enter the
profession.

** Agency may require a state examination in addition or in lieu of national
or regional examination.

¥*% The State Board of Technical Registration administers examinations for
six professions and utilizes five national and one state examination.
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As illustrated in Table 6, the majority of Arizona's professional regulatory

agencies utilize national or regional examinations.

According to available records, the Board decided to discontinue accepting NBEO
scores in 1976 because of 1) the infrequency of NBEO examinations, 2)
concerns regarding optometry school curricula, 3) inconsistency between NBEQ
subject matter and Arizona state law, and 4) the possible illegality of using

NBEO scores for Arizona.

However, a review of the above reasons revealed that 1) the Board administers
its examination no more frequently than does the NBEO, 2) recent legislation
rendered problems with optometry school curricula and inconsistencies with
Arizona state law moot, and 3) the Board could have used its rule-making

authority to remedy any legal problems associated with using NBEO scores.
The Board made its decision to discontinue accepting the NBEQ scores at its
October 18, 1976 meeting. The following are excerpts from the minutes of that

meeting which document the Board's reasoning.

Frequency of the NBEO

Examination

Excerpt From October 18, 1976 Meeting

"The Board is required by law to give qualifying written
examinations to candidates at least once a year. It is no
more difficult to give written examination to five or
fifty candidates."

One reason purported by the Board for discontinuing the practice of accepting
NBEO scores was that the NBEO examination is given only once a year. However,
it should be noted that since 1976, the Board has administered its examination
only once a year -- a frequency that is less than that of any other professional

regulatory body in Arizona as shown in Table 7.
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TABLE 7

COMPARISON OF EXAMINATION FREQUENCY FOR ENTRANCE
INTO THE PROFESSION BETWEEN THE BOARD OF OPTOMETRY
AND OTHER ARIZONA PROFESSIONAL REGULATORY BODIES

AS OF AUGUST 15, 1979

Professional Regulatory Body

BOARD OF OPTOMETRY

State Board of Accountancy

State Bar of Arizona

State Board of Barber Examiners

State Board of Chiropractic Examiners

State Board of Cosmetology

State Dental Board#

State Board of Education

State Board of Funeral Directors and Embalmers

Board of Medical Examiners

State Naturopathic Board of Examiners

State Board of Nursing

Arizona Board of Osteopathic Examiners in
Medicine and Surgery

Arizona State Board of Pharmacy

Board of Physical Therapy Examiners

State Board of Podiatry Examiners

State Board of Psychologist Examiners

State Board of Technical Registration¥*#

Arizona State Veterinary Medical Examiners Board

Number of Examinations
Offered Per Year

one
two
two
four
two
eleven
four
twelve
two
two
two
two

two
two
two
two
two
two
two

* Three regional examinations and one state examination.
** Five of the examinations administered by the State Board of Technical
Registration are offered twice a year, one is offered only once a year.
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Optometry School Curricula And

Inconsistencies Between NBEO

Subject Matter And Arizona
State Law

Excerpt from the October 18, 1976 meeting

"The Board feels some schools are educating the student to
pass the N.B.E.0O. exams. This could hurt the future
development of optometry.

Also there is the inconsistency of subject matter between
the N.B.E.O. exams and to ones to be given by the state
through its optometric licensing agency." (Emphasis
added)

The Board was concerned that schools of optometry were teaching students to
pass the NBEO examination to the detriment of optometry. The Board was also
concerned that the NBEO examination did not test applicants on the 11 subjects
specified in ARS 32-1724 which were: geometric opties, ocular anatomy, ocular
pathology, theoretical and practical optics, theoretical and practical
optometry, hygiene, psychology, optical laboratory and cliniecal work, visual
training or orthopties, contact lenses and general anatomy, physiology,

mathematies as related to optometry physies and opties.

However, in 1979 the Legislature amended ARS 32-1724 regarding test content to
delete the 11 specific test subjects to read as follows:

"...subject matter currently being taught in the
accredited universities or schools of optometry."

As a result of the 1979 amendment to ARS 32-1724, which was supported by the

Board, the Board's enumerated concerns regarding optometry school curricula

and inconsistencies with Arizona state law have been eliminated.
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Possible Illegality Of Using

NBEQO Scores For Arizona

Excerpt from the October 18, 1976 meeting

"(The Assistant Attorney General) was brought up to date
on the Board's policy on acceptance of N.B.E.O. grades.
(The Assistant Attorney General's) opinion was that the
previous Board erred in accepting the grades of the
N.B.E.O. They should have either changed the law or
followed through on their rule making procedure before
acceptance would be legal. (The Assistant Attorney
General) was told that this Board was changing that
'policy' and it was not going to accept the N.B.E.O.
examination grades at least until we are delegated to do
so by the Legislature." (Emphasis added)

On November 16, 1976, the Board sent the following letter to the NBEO.

"This Board has reviewed its past policy regarding
acceptance of N.B.E.O. grades and upon conferring with the
Attorney General find this policy was not in conformance
with the state optometry law.

Consequently, until the Legislature makes such changes,
the Arizona State Board of Examiners in Optometry cannot
accept the grades of the N.B.0. examinationsin lieu of our
written examination." (Emphasis added)

It should be noted that the Board's Assistant Attorney General advised them
that they could either 1) propose legislation to eliminate any statutory
problems with using NBEQ scores, or 2) use their rule-making authority to
administratively remedy those problems. The Board chose neither option and

instead elected to discontinue accepting NBEO scores.
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CONCLUSION

The Arizona State Board of Optometry has failed to maintain sufficient records
to adequately document the preparation, administration and grading of its
examinations. This lack of documentation precludes a thorough, independent,
and qualitative evaluation of the Board's examination process. However, a
review of the limited documentation that is available 1) indicates that the
Board is not in compliance with state law, and 2) raises serious questions

regarding the validity of the Board's entire examination process.

RECOMMENDATION

It is recommended that consideration be given to the following options:
1. ARS 32-1724 be amended to allow acceptance of the NBEO scores in
Arizona.
2 The Board of Optometry adopt rules allowing the acceptance of
N.B.E.O. scores in lieu of the written portion of the Arizona

examination.
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FINDING III

THE ARIZONA BOARD OF OPTOMETRY HAS NOT REVISED PROMULGATED RULES WHICH ARE
INCONSISTENT WITH FEDERAL REGULATIONS AND ARIZONA STATUTES.

The Board of Optometry has the authority to promulgate, and amend when
appropriate, rules and regulations governing the practice of optometry which
are consistent with federal regulations and Arizona law. Three rules,
promulgated by the Board, regarding advertising by an optometrist and defining
a minimum eye examination are not in agreement with Federal Trade Commission
(FTC) regulations and federal and state antitrust laws. In June 1978, Board
members received a copy and explanation of FTC regulations which supercede any
state restrictions, including rules enacted by the Board of Optometry, on the
advertisement of ophthalmic goods and services. The Board was also notified of
an inconsistency between a Board rule and federal and state antitrust laws by
the Arizona Attorney General in a letter dated April 16, 1979. Although
informed of these inconsistencies, the Board of Optometry has not, as of June

30, 1979, amended the Board rules to be consistent with legislative mandate.

Responsibility Of The Board To

Enact And Revise Rules Which Are

Consistent With Legislative Mandate

The Board of Optometry has been granted the authority and responsibility to
adopt and revise rules and regulations that are consistent with Arizona Revised
Statutes. By authority of ARS 32-1705.A:

"The board shall make, and may from time to time amend,
such rules and regulations not inconsistent with the
provisions of this chapter, governing the practice of
optometry, for the performance of its duties under this
chapter and for the examination of applicants for
certificates or licenses...." (Emphasis added)
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When enacting and amending rules, the Board is responsible for assuring that
the rules are consistent with all Arizona Statutes and appropriate federal
regulations. Arizona Revised Statutes 32-1705 subsection A prohibits adoption
of any rule:

"...that will regulate fees or charges of a registered optometrist to
the patient or will regulate the place in which a registered
optometrist shall practice, or the manner or method of his
accounting, billing or collection of fees, and that no rule shall be
promulgated by the board which shall prohibit advertising by a
registered optometrist, unless such advertising is inconsistent with
section 44-1481." (Emphasis added) .

In a related opinion, the Attorney General of Arizona has ruled:

"No state or political subdivision, board, or commission may enact
rules, regulations or policies which are in conflict with any section
of the Arizona Revised Statutes." (OP. Atty. Gen. No. 57-121.)

Thus, the Board cannot enact and enforce rules regulating prices, location,
billing or certain advertising by an optometrist or any rule which conilicts
with state law. Further, to be enforceable all Board adopted rules must be

consistent with all applicable federal statutes or regulations.

Since March 1972, each proposed rule of the Board of Optometry, as with every
state agency, must be certified as approved by the Attorney General. Under
Administrative Procedures Law the Attorney General reviews each proposal to
determine: 1) that the rule is in proper form, 2) that adoption of the rule is
within the power of the agency, and 3) that the rule is within enacted
legislative standards. This process assures that all newly promulgated rules
are reviewed and approved by the Attorney General for consistency with
legislative mandate before the rules become effective. However, the Board of
Optometry has the sole responsibility for revising rules that conflict with

legislative mandate because of legislative amendments.
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Rule R4-21-04 Promulgated By The

Board Of Optometry Has Not Been

Revised To Remain Consistent With

Federal And State Antitrust Laws

Rule R4-21-04.B, promulgated on September 13, 1961, requires an optometrist in

Arizona to "make a complete minimum examination" and "keep a record" of fifteen

conditions of every patient examined.

Based upon an advisory opinion of the

Arizona Attorney General, the rule may be invalid and an unreasonable restraint

of trade.

In January 1979, the Board proposed an amendment to R4-21-04.B which

would have changed the fifteen requirements of a minimum eye examination to

thirteen requirements.

The existing and proposed rules are contrasted below.

.

EwWwN —

9.
10.
11.
12.
13.

4.
15.

R4-21-04.B

Any optometrist in the State of Arizona shall

make a complete minimum examination and shall

keep a record of the

Existing Requirements

Complete case history

Naked visual acuity

Detailed report of external findings
Ophthalmoscopic examination

(Media, Fundus, Bloodvessels, Disc)
Corneal curvature measurements
(dioptral)

Static retinoscopy

Amplitude of convergence and
accommodation

Phoria and duction findings; Hori-
zontal and vertical, distance & near
Subjective findings

Fusion

Stereopsis

Color vision

Visual fields (confrontation)

Visual fields, central (after age 40)

Prescription given and visual acuity
attained
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9.
10.
1.
12.

13.

following conditions of
every patient examined:

Proposed Requirements

Case history

Aided and unaided visual acuity
External examination
Ophthalmoscopic examination

Corneal curvature measurements

Retinoscopy
(Unchanged)

Phoria and duction findings

(Unchanged)

(Unchanged)

Color vision (initial examination)
Visual fields

Prescription given and visual acuity
attained



In an April 16, 1979, letter formally rejecting the certification of several
January 1979 amendments including the proposed rule on eye examinations, the
Attorney General explained that the rule appeared to require the public to pay
for unnecessary services:

"...in order to obtain any optometric service from a
licensed optometrist in the State of Arizona, a patient
must undergo and pay for the complete minimum examination
required under Rule R4-21-04.B. On its face, the Rule
therefore appears to interfere with the patient's ability
to purchase needed services at the lowest possible price,
and to further inflate the spiraling cost of health care by
requiring the public to pay for optometric services that
may be unnecessary. For example, a patient who wants only
a prescription for eye glasses consisting of the four
findings detailed in Rule R4-21-04.C* is required under
subsection B to pay for additional findings regarding
ophthalmoscopic factors, color vision and numerous other
procedures. In addition, the Rule appears to present an
unnecessary cost barrier to a patient who wishes to change
optometrists or to purchase selected services from an
ophthalmologist, since it requires the patient to pay the
optometrist for a 'complete minimum examination' even if
the required findings have recently been made by another
fully qualified eye care provider." (Emphasis added)

The Attorney General also enumerated the anticompetitive effect of R4-21-04.B
by explaining:

"Because the 'complete minimum examination' bundles
together a number of procedures which might otherwise be
purchased separately, the Rule requiring their purchase on
the patient's initial visit to an optometrist may
constitute a 'tying arrangement.' The courts have long
held that it is unlawful for a seller of goods or services
to condition the sale of one product or service (the
'tying' product or service on the sale of another product
or service the 'tied' product or service)...In this case,
Rule R4-21-04.B controls all optometrists in the State of
Arizona and, by forcing consumers to purchase a 'complete
minimum examination' in order to obtain any optometric
service, it has a substantial anticompetitive
effect....

...because it forces the patient to purchase the thirteen
required findings from the optometrist." (Emphasis added)

* R4-21-04.C - Any spectacle prescription by any optometrist in
the State of Arizona shall contain these minimum findings:

1. Refractive power of lenses desired.

2s Reading addition and type of bifocal prescribed.
3. Inner-pupilary distance (far and near).

y, Signature of refractionist and date of refraction.
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In explaining to the Board that federal and state antitrust laws take
precedence over the Board promulgated Rules the Attorney General stated:

"To fall within the 'state action' exemption from the
federal antitrust laws, Rule RU4-21-04.B would have to be
mandated by the Legislature...and the statute which grants
rule-making authority to the Board gives no indication
that the Legislature expected the Board to require every
optometrist to perform a complete minimum examination' on
every patient.

Moreover, Arizona's Uniform State Antitrust Act was
enacted in 1974 without any exception for Rule R4-21-04.B
or any other regulation of the State Board of Optometry.
Ariz. Rev. Stat. Ann. sections H41-1401 et seq.
Consequently, the Rule is subject to both federal and
state antitrust laws." (Emphasis added)

In the advisory opinion, the Attorney General also stated the actions the Board
needed to undertake before obtaining certification of the proposed rule:

"In order for this office to certify Rule RU4-21-04, we
would request that the Board provide us with information
substantiating the need for all 13 findings contained in
the Rule and an explanation of why an optometrist cannot
rely on part or all of such findings made recently by
another individual qualified to make such ." (Emphasis
added)

Members of the Board have discussed the proposed and existing rule on minimal
eye examination on several occasions. In a June 7, 1979 discussion, Dr.
Martin Laderman, president of the Board, explained:

"Records of those 13 conditions listed in the proposed
Rule are necessary for an optometrist to make accurate
conclusions on a patient's vision status.”

In their May 21, 1979 meeting, the Board of Optometry decided to retain the

existing rule (R4-21-04) which requires 15 conditions rather than continuing to

try to obtain certification of the proposed rule requiring 13 conditions.
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It should be noted that according to Legislative Council, in a memorandum dated
May 21, 1979, the intent of both the existing and proposed amendment to the
rule requiring a mihimum number of elements for an eye examination are similar
and that both would represent a conflict with antitrust laws. The Legislative
Council stated in part:

"We concur in the reasoning of the Attorney General...
For the reasons discussed in that...opinion...we
believe that the Board Rule (RU4-21-04.B) conflicts
with antitrust law."#®

Therefore, the Board of Optometry has knowingly retained a rule that appears to
contain anticompetitive restrictions that are in conflict with state and

federal antitrust laws.

Two Board Rules Are Not Consistent

With Federal Trade Commission Regula-

tion of Advertisement of Ophthalmic

Goods and Services

The Federal Trade Commission has recently adopted regulations prohibiting the
enforcement of state laws or regulations governing advertisement of ophthalmic
goods and services. The Board of Optometry promulgated, on September 13, 1961,
Rule R4-21-03, parts of which contain such prohibitions regarding advertising,

and has not revised the rule to be consistent with federal regulation.

Federal Trade Commission Regulation

Of Advertising Of Ophthalmiec Goods

And Services

As of July 13, 1978, state regulation of advertisement of ophthalmic goods and
services has been preempted by Federal Trade Commission Regulations. Federal
regulation CFR Part U456.3 reads:

* Appendices XI and XII contain a complete test of the Attorney General's
letter and the Legislative Council memorandum.
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"It is an unfair act or practice...for any state or local
government entity or any subdivision thereof, state
instrumentality, or state or local governmental official
to enforce any:

(a) prohibition, limitation or burden on the
dissemination of information concerning
ophthalmic goods and services by any seller or
group of sellers, or

(b) prohibition, limitation or burden on the
dissemination of information concerning eye
examinations by any refractionist. PROVIDED:
Nothing in subpart (b) shall be construed to
prohibit the enforcement of a state or local law
which permits the dissemination of information
concerning eye examinations, including
information on the cost and availability of
those examinations, but requires that specified
affirmative disclosure also be included."
(Emphasis added)

This federal regulation allows state law or regulation to require "specifie

affirmative disclosures"* or factual statements

disclosing 1information

important to the consumer, but does not allow any other form of limitation on

information about ophthalmic goods and services.

The FTC regulations also contain definitions of the
"specific affirmative disclosures" that can be required
goods. These are limited to:

1) Whether an advertised price includes single
multifocal lenses;

2) Whether an advertised price for contact lenses
and/or hard contact lenses;

3) Whether an advertised price for eyeglasses or
includes an examination;

4) Whether an advertised price for eyeglasses or
includes all dispensing fees; and

type of state
for ophthalmic
vision and/or
refers to soft
contact lenses

contact lenses

53 Whether an advertised price for eyeglasses includes both frame

and lenses."

However, the FTC has not promulgated any regulations defining the type of
"Specific affirmative disclosures" a state can require for ophthalmic

services.
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If a state reasonably regulates all retail advertising through state law, rule
or regulation, the FTC regulations permit similar'regulation of ophthalmic
goods and services. FTC regulation CRF Part 456.B states:

"(b) Where a state or local law, rule or regulation
applies to all retail advertisements of consumer
goods and services (including a law, rule, or
regulation which requires the affirmative
disclosure of information or imposes reascnable
time, place and manner restrictions), such a
law, rule, or regulation shall not be considered
to prohibit, limit, or burden the dissemi-
nation of information."

Also, upon application by a state agency, the FTC will review any state
requirement that the agency has deemed to be necessary in preventing deception
or unfairness. If the state requirement is reasonable and does not unduly
restrict advertising, then that requirement will be permissible to the extent
specified by the FTC.

Therefore, the state can regulate advertisement of ophthalmic goods and
services upon receiving permission from the FTC or through a state law that

applies to all retail advertising.

Board Enacted Rule May
Conflict With the FTC

Regulations
Board of Optometry rule ACRR RY4-21-03.A prohibiting certain advertising

practices by an optometrist or concerning ophthalmic materials is similar to a
state law regarding false or misleading advertisement but may not be

enforceable due to differences in language and terms used in the rule.
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The Board promulgated Rule R4-21-03.A states:

"A, No optometrist in the State of Arizona shall use
advertising of any kind or nature which 1is
misleading, false, deceptive or 1inaccurate in any
material particular, nor shall an optometrist
misrepresent any ophthalmic material, optometric
services, credit terms, or values or the nature or
form of the practice conducted by that optometrist or
group of optometrists. No ophthalmic material shall
be advertised wunless it is described fully and
truthfully in all of its component parts."

While the state law ARS 44-1481 regarding false or misleading advertising
states:

"A., A person is guilty of a class 3 misdemeanor who:

1 Knowingly and with the intent to sell to the
public real or personal property or services, or
to induce the public to acquire an interest
therein, makes and publishes an advertisement,
either printed or by public outery or
proclamation, or otherwise, containing any
false, fraudulent, deceptive or misleading
representations in respect to such property or
services, or the manner of its sale or
distribution." (Emphasis added)

The state law is an acceptable method of state regulation of all retail
advertising; however, according to Legislative Council, it could be argued that

the Board of Optometry rule is not enforceable.

In a memorandum dated May 21, 1979, the Legislative Council noted that the
Board of Optometry needs to revise Rule R4-21-03.A to bring it into consonance
with ARS 44-1481. The Legislative Council stated, in part:

"Strictly construing the language of the trade regulation
rule, it is arguable that the Board of Optometry may
not promulgate and enforce its own rule prohibiting

fraudulent advertising of ophthalmic materials and
optometric, services. However, this seems unduly
restrictive.
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"It is more appropriate that the Board of Optometry should
revise its current rule to follow the language of Arizona
Revised Statutes section U44-1481 as it relates to the
advertising of ophthalmic goods and services and should
use the definitions of the latter terms prescribed in the
trade regulation rule. This result would eliminate any
question that the Board was attempting to be generally
more restrictive in permitting advertising than the
state."* (Emphasis added)

As indicated in the Legislative Council memorandum, if the language of the rule
followed state law, the Board would not be placing any more restrictions on
ophthalmic goods and services advertising than now applies to all retail

advertising.

Another Board Enacted Rule
Conflicts With The FTC Regulations

Another Board adopted rule regulating advertising by an optometrist conflicts
with the recently enacted Federal Trade Commission regulations. ACRR R4-21-
03.B provides:

"B. No optometrist shall in any manner advertise or hold
out to the public that his services or abilities are
superior to those of any other licensed optometrist."

This rule directly conflicts with the FTC regulation prohibiting any
restriction on the dissemination of information in that it does not permit an
optometrist to hold himself out to the public in advertised messages as a
specialist, even if in fact one is a specialist. In the May 21, 1979 opinion,
Legislative Council wrote:

"A.C.R.R. R4-21-03, subsection B prohibits an optometrist
from advertising that he is a specialist. The Board's rule
does limit the dissemination of information concerning an
optometrist's service in such a manner that it would
conflict with the previously cited trade regulation rule."
(Emphasis added)
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The Board of Optometry could be fined up to $10,000 by federal authorities for
enforcement of a rule that conflicts with federal regulation. However, the
Board can eliminate the conflict with federal regulations by revising Rule R4-
21-03 to require that a "specific affirmative disclosure" be included in any
advertisement that identifies the optometrist as a specialist. According to
Legislative Council:

"The Board is not precluded from promulgating a rule which
requires that 'specified affirmative disclosure' also be
included in advertising. The Board of Optometry could
revise its rule to require certain additional information
if an optometrist chooses to advertise that he is a
specialist... . Revising the rule would promote increased

consumer information, would help prevent ©possible
deception in advertising and would seem to implement the
purposes of this state in regulating

the optometry profession, as well as public advertising,
to benefit the public and the purposes of the FTC to
promote consumer information and prevent anticompetitive
practices." (Emphasis added)

The Board Is Aware Of The FTC

Regulations And Has Taken Limited

Action

Individual Board members received a copy of the applicable FTC regulations in
June 1978; and were, therefore, notified that the federal regulations regarding
advertising preempted Board promulgated rules. In response to the new FTC
regulations, the Board proposed an amendment to Rule R4-21-03.B regarding
limitation of advertisement as an optometric specialist. This amendment has
not yet been certified by the Attorney General. However, the Board has not
taken action to have Rule RY4-21-03.A amended to be consistent with state law

and approved by the FTC.
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An initial amendment of R4-21-03.B, concerning advertisement as a specialist,
was adopted by the Board and sent to the Attorney General for certification on
February 2, 1979. In an April 16, 1979 letter to the Board, the Attorney
General rejected certification because the amendment was not clear. Using the
Attorney General's suggestions the Board adopted, on May 21, 1979, the
following revised version of the rule:

"No optometrist shall in any manner advertise or hold out
to the public that his services or abilities are superior
to those of any other licensed optometrist except that an
optometrist may advertise as a specialist if he has been
certified by the American Academy of Optometry as a
diplomat in that specialty or as a fellow in the College of
Optometrists in Vision Development."

The Attorney General had not, as of July 1, 1979, certified the amended rule.
Since the revision would allow an optometrist to advertise as a specialist,
provided the optometrist was certified by an appropriate organization, the rule

appears to be enforceable under the FTC regulations.

CONCLUSION

Board of Optometry enacted three rules that need to be revised in order to
avoid conflict with federal and state laws and regulations serving to prohibit
anticompetitive practices. The Board of Optometry has taken action to revise
one of the three rules to allow optometrists to advertise as specialists, but

has not taken appropriate action to revise the others.

RECOMMENDATION

It is recommended that consideration be given to the following:

- The Board of Optometry revise Rule R4-21-04.B, regarding the
recording of 15 conditions of a patient to become consistent with
federal and state antitrust laws.

- The Board of Optometry revise Rule R4-21-03.A regarding misleading

advertising to become consistent with state law.
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The Board of Optometry continue their efforts to appropriately
revise Rule RU4-21-03.B, regarding advertising as an optometric
specialist.

Upon amending Rules RU4-21-03.A and RU-21-03.B, the Board of
Optometry submit the revised rules to the Federal Trade Commission
for approval.

The Board of Optometry communicate to the Joint Committee of
Reference, Health and Human Resources on the results of their efforts

to revise these rules.
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FINDING IV

SINCE FISCAL YEAR 1976-77, THE ARIZONA BOARD OF OPTOMETRY HAS SUBSTANTIALLY
IMPROVED THE DOCUMENTATION AND RECORDING OF ITS PROCEEDINGS; HOWEVER,
ADDITIONAL TIMPROVEMENTS ARE STILL NEEDED TO ASSURE THAT BOARD RECORDS ARE
MAINTAINED IN A MANNER CONSISTENT WITH STATUTORY REQUIREMENTS.

Arizona statutes require the Board of Optometry to keep accurate and complete
records of their actions. Without such records; 1) Board actions could be
declared null and void and 2) Board records may have to be subsequently
recreated. Prior to fiscal year 1976-77, Board records and files were grossly
inadequate with regard to the documentation of legal actions taken by the
Board. Since fiscal year 1976-77 the Board's recordkeeping and maintenance of
files has substantially improved. However, additional improvements are still
needed to assure that Board records and files are maintained in a manner

consistent with statutory requirements.

Arizona Statutes Require The

Board Of Optometry To Maintain

Records

Arizona Revised Statutes relating to publiec records, open meetings and
optometry require the Board to keep accurate records. As required by these
laws, the Board must document and maintain such information as financial and
personnel records, general administrative policies and Board licensing and

enforcement activities.

ARS 41-1345 through 41-1351 define requirements for government entities to
maintain public records. A specific definition of agency responsibility is

contained in ARS 41-1346 which reads in part:
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"A. The head of each state and local agency shall:

1 Establish and maintain an active, continuing program
for the economical and efficient management of the
public records of the agency.

2y Make and maintain records containing adequate and
proper documentation of the organization, functions,
policies, decisions, procedures and essential
transactions of the agency designed to furnish
information to protect the rights of the state and of
persons directly affected by the agency's
activities." (Emphasis added)

Further, ARS 38-U431 requires each governing body in the state to hold open
meetings and to document legal actions taken in those meetings. ARS 38-431.01
states:

"A. All meetings of any public body shall be public
meetings and all persons so desiring shall be
permitted to attend and listen to the deliberations
and proceedings.

B. All public bodies...shall provide for the taking of
written minutes or a recording of all their meetings.
Such minutes or recording shall include, but not be
limited to....

.+.An &ccurate description of all 1legal actions
proposed, discussed or taken...." (Emphasis added)

The term "legal action" includes discussions and deliberations by members of
the public body in addition to the results of formal votes by the Board. An
August 1975 opinion by the Arizona Attorney General defined legal actions as
follows:

"...it is our opinion that all discussions, deliberations,
considerations or consultations among a majority of the
members of a governing body regarding matters which may
foreseeably require final action or a final decision of
the governing body consitute 'Legal action' and must be
conducted in an open meeting...." (Emphasis added)
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Finally, the Optometry Law, ARS 32-1705, requires the Board to "keep a record
of its acts, receipts and disbursements, and of examinations held,... the names
of all persons to whom certificates have been issued, the date of issuance and

all renewals."

A review of the Board of Optometry records reveals that adequate records have

not been maintained.

Documentation Of Legal Actions In

Board Minutes Has Been Inadequate

As required by ARS 38-431.01, all legal actions of the Board must be conducted
at public meetings, and documented in the minutes. Since fiscal year 1976-77
the Board's recordkeeping and maintenance of files has substantially improved.
However, the Board of Optometry's minutes do not document all of the legal
actions taken by the Board. Further, for those 1legal actions that are
documented in the minutes, required items such as discussions, deliberations,

considerations or consultations regarding Board decisions are omitted.

Specifically, three types of legal actions taken by the Board have not been
adequately recorded. These actions are:
1 the approval or denial of applications for examination,
2. the approval or denial of the optometry license based upon the
results of the examination, and

3. the investigation and disposition of complaints.

Records of the above threetypes of legal actions are inconsistent, incomplete

or absent from minutes of the Board of Optometry.
Table 8 demonstrates the extent to which the approval or disapproval of

examination applications, examination results and approval or denial of

optometry licenses has substantially improved since fiscal year 1976-77.
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As shown in Table 8, the decisions to approve or deny examination applications
were not recorded in the Board minutes by the name of the applicant until
fiscal year 1978-79. Examination results were not consistently recorded until
1977-78; the number and names of those applicants absent or withdrawn were not
recorded until 1978-79. The decision to approve or deny the optometry license
has only been recorded for the past two fiscal years. It should be noted,
however, that recordkeeping of these actions has substantially improved since

fiscal year 1976-77 with all items recorded correctly in fiscal year 1978-79.

Regarding the recordkeeping of complaint investigations and resoiutions, the
Board of Optometry consistently has recorded an acknowledgement of complaints
received in the Board minutes. However, basic information essential to
identifying and understanding the complaint has been omitted. For instance, in
1976 two of seven complaints were documented in the minutes without an
indication of the optometrist involved, the charges filed or the Board's
resolution of the complaint. The following is the entry for these two
complaints in the Board's minutes for its February 2, 1976 meeting:

"The Board received two new complaints, (complainant name)
and (complainant name)."

No subsequent entries regarding these two complaints appear in later Board

minutes; nor can an investigative file for these complaints be located.

The Board of Optometry obtained contracted clerical assistance on July 1, 1976,
through the Arizona State Boards' Administrative Office (ASBAO). Prior to
this, the minutes were written, typed and filed by either Board members or
through part-time clerical assistance. According to the Administrative
Manager of ASBAO, the Office became fully responsible for Board of Optometry
minutes and maintenance of files in 1late April of 197T7. Even with this
improved clerical support omissions in the recording of legal actions in Board

minutes regarding complaints continues.
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For example, for the 30 complaints received and reviewed by the Board in
calendar years 1976 through 1978, 29 elements of information basic to the

identification of the complaint and its disposition were omitted.

Table 9 displays the complaint documentation recorded for calendar years 1976

through 1978 and the information omitted.
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As shown in Table 9, the percentage of basic information regarding complaint
investigation and resolution not recorded declined from 43 percent in calendar

year 1976 to 9 percent in calendar year 1978.

Although recordkeeping regarding examination applications, examination
results, licenses granted or denied, complaints and their resolution has
substantially improved since obtaining clerical assistance through ASBAO, it
should be noted that the performance audit of the Board of Optometry was
impaired to the extent that these legal actions and other information was not
consistently available. In addition, the absence of such information as shown
in Tables 8 and 9 could result in the legal actions of the Board being declared

null and void.

Legal Actions Not Taken At

Board Meetings And Not Documented

In Board Minutes Could Be Declared
Null And Void

The Board is responsible for documenting legal actions, such as licensing

decisions and complaint dispositions in the minutes of open meetings. In a
June 18, 1979 memorandum, Legislative Council® warned that in the absence of
adequate documentation, such Board actions could be nullified:

"...if the effect of the Board's action was to ban from the
public view the decision-making process in approving or
denying a person's application to practice optometry in
this state, it would appear that the decision would be null
and void."

* Appendix XIII contains a copy of the June 18, 1979 Legislative Council
memorandum.
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Legislative Council opinion continued:

"In order to avoid this situation, it would be advisable
that when the Board takes any legal action, it:'...be
preceded both by disclosure of that amount of information
sufficient to apprise the public in attendance of the
basic subject matter of the action so that the public may
scrutinize the action taken during the meeting and by an
indication of what information will be available in the
minutes pursuant to A.R.S. section 38-431.01(B) so that
the public may, if it desires, discover and investigate
further the background or specific facts of the
decision.'" (Emphasis added)

While recording of licensing and examination legal actions has improved to an
adequate level, the documentation of the Board of Optometry's complaint process

is still not sufficient.

Unavailable Documentation Which

May Have To Be Subsequently

Recreated

In addition to documenting legal actions in the Board minutes, the Board of
Optometry is required to maintain files documenting regulatory activities.
However, files of documents relating to licensing decisions and complaints have

not been adequately maintained.

Since the passage of 1979 legislation, the legal proceedings of the Board of
Optometry can now be accepted by the courts for appeals of Board decisions. If
the Board cannot supply adequate documentation of appealed cases from its
files, the court will incur an unnecessaryr expense of recreating this

information.

As demonstrated in Table 9 on page 71, a number of Board legal actions were not
adequately documented in Board minutes. Our review revealed that this absence
of documentation also extended to the files maintained by the Board. For
example, it was not always possible to determine why applicants for licensure
were denied licenses by the Board. More importantly, in a number of cases,
documents regarding complaints filed against licensees of the Board are not
available. Table 10 summarizes the availability of complaint documentation in

Board files for complaints filed during 1976, 1977 and 1978.
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SUMMARY OF THE AVAILABILITY OF
COMPLAINT DOCUMENTATION IN
BOARD FILES FOR COMPLAINTS FILED
DURING 1976, 1977 AND 1978

CALENDAR YEAR

1976 1977 1978
Number Percent Number Percent Number Percent

Documentation of

Complaints
Not Located 3 43% 0 0% 4 19%
Located 4 BT _9 100 A2 81
Total Complaints =l 100% ::g 100% :%; ;gg%

As demonstrated in Table 10, documentation could not be located for 43 percent
of the 1976 complaints and 19 percent of the 1978 complaints in that the
original complaint, correspondence, testimony and other pertinent records

could not be located.¥

Reports Prepared By The
Board Of Optometry For The

Public Reflect Inaccurate

Recordkeeping*#

The Board of Optometry prepares an annual report to the Governor regarding its
operations and submits a budget request to the Executive Budget Office for
review and recommendation. Reflecting the inadequacy of past recordkeeping,
the activity levels reported in these documents were not consistent to each
other, to Board minutes and files. For example, in fiscal year 1978-79,
according to the report submitted to the Governor, 67 persons applied for the
examination to be an optometrist; whereas, the Board minutes and Board files
indicated that 71 persons had applied for the examination. Similar instances
of these reporting differences have also occurred in previous years. Appendix
XIV contains a five year comparison of information appearing in the annual
report to the Governor, the budget request to the Executive Office, Board

minutes and Board files.

It should be noted that Board minutes did contain some of this infor-
mation. However, as was discussecd on page 69, the Board's minutes are not

consistent in their complaint documentation.
%% Appendix XIV contains a five year comparison of inconsistent reports of

Board actions.
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The Board Of Optometry

Does Not Maintain Adequate

Files Of Examinations

The Board of Optometry does not maintain adequate files of the annual written
examinations which must be passed by an applicant in order to be licensed.
(For a further discussion of the Board's lack of adequate files of examinations

and examination procedures, see page 41.)

Records Management Center Has
Established Standards For

Recordkeeping

In April 1977 the Records Management Center of the Department of Library,
Archives and Public Records issued a guideline for establishing an "economical
and efficient Records Management Program" that was endorsed by the Attorney
General and Auditor General. This guideline explains records management
principles and techniques and encourages agencies to adopt them as the

framework for a file plan.

Two types of records, support and mission, are identified in the guideline.
Support records are the administrative files maintained by all agencies.
Examples of support records are agency minutes, financial and personnel records
and general administrative information. Mission records are unique to an
agency's own particular identity, such as the licensing and enforcement

function of the Board of Optometry.

In establishing a records management program, the guideline includes 1) an
inventory of records holding, 2) organization of records on functional lines,
and 3) establishment of a records retention schedule to determine which

records should be retained for specific periods of time.
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A suggested functional arrangement for a regulatory body, such as the Board of

Optometry is as follows:

Licensing Function Enforcement
Applications Compliance Violations
Background Checks Complaint Followup
Evaluation Report Investigations
Testing Hearings

Legal Cases

Monitoring Function Revenue Function
Status Change to License Cards Receipt Books or Cash Register
Tapes

Renewal Applications

Spot Compliance Checks in the Field

Accounts Receivable Register
(Renewal Billings)

In addition, several question were included for an agency to consider when

establishing a records retention schedule:

",

2.

How serious would it be if we were unable to put our hands on a
particular record five or ten years from now?

What are the chances of its being needed?

Are the consequences serious enough to justify our keeping many cubic
feet of records for a long period of time at considerable cost?

Is this information available anywhere else?

What would it cost to reconstruct the record if this becomes

necessary?"

Statutory provisions, including the statute of limitations, must also be

considered when establishing a record retention policy.

Arizona Revised Statute 41-1346 outlines responsibilities of state agencies

regarding public records management and specifies that each agency will

establish records retention and disposal schedules and lists of essential

public records. The statute reads, in part:
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A, The head of each state and local agency shall:

3. Submit to the director of the department of library,
archives and public records, in accordance with
established standards, schedules, proposing the
length of time each record series warrants retention
for administrative, legal or fiscal purposes after it
has been received by the agency. Also, submit a list
of public records in the agency's custody that are
not needed in the transaction of current business and
that are not <considered to have sufficient
administrative, legal or fiscal value to warrant
their inclusion in established disposal schedules.

4. Submit to the director of the department of library,
archives and public records lists of all essential
public records in the custody of the agency."
(Emphasis added)

According to Arizona State Boards' Administrative Office staff, the Board of

Optometry has not complied with this law.

CONCLUSION

Several state laws require the Board of Optometry to document their
proceedings. Board actions could be declared null and void and other records
may have to be recreated in the absence of accurate and complete records.
Prior to fiscal year 1976-77, Board of Optometry records were significantly
inadequate, but have since substantially improved. Several areas of
recordkeeping, especially complaint and written examination files, are still
in need of improvement. The Records Management Center of the Department of
Library, Archives and Public Records has published guidelines which would
assist the Board of Optometry in establishing adequate records management and

in complying with state laws regarding public records.
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RECOMMENDATION

Consideration should be given to the following recommendations:

The Board of Optometry should establish a record management program
to assure that their records are adequate as required by state law.
To implement this the Board should:

Request legal assistance in establishing procedures to document
legal actions in Board minutes and to maintain those records which

are necessary to support the Board's proceedings.

Implement the recommendations establishing a records management
program proposed by the Records Management Center and appropriate to

the Board of Optometry.
Submit records retention and disposal schedules to the Director of

Library, Archives and Public Records along with lists of all

essential public records as required by ARS 41-1346.
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FINDING V

THE ARIZONA BOARD OF OPTOMETRY HAS BEEN SUBSTANDARD IN ITS ENCOURAGEMENT AND
USE OF PUBLIC INPUT IN ITS OPERATIONS. INFORMATION REGARDING MEETING NOTICES,
PROPOSED RULES AND REGULATIONS, LEGISLATIVE PROPOSALS AND BOARD ACTIONS HAS NOT
BEEN ADEQUATELY PROVIDED TO LICENSED OPTOMETRISTS OR THE CONSUMERS OF
OPTOMETRIC SERVICES.

The Board of Optometry has been substandard in its encouragement of public
input from the consumer of optometric services and in notifying license holders
of Board meetings, proposed rules and regulations, legislative proposals and
Board actions. The Board of Optometry needs to expand its efforts to encourage
participation by potential and actual optometric consumers and to notify all

licensed optometrists of Board meetings, activities and actions.

Board Actions Regarding

Public Notice Of Meetings
Arizona Revised Statute 38-431.02(A) defines the responsibility of the Board of

Optometry to provide public notice of all meetings:

"Public notice of all meetings of public bodies shall be
given as follows:

1. The public bodies of the state shall file a
statement with the secretary of state stating
where all public notices of their meetings will

be posted and shall give such additional
public notice as is reasonable and practicable
as to meetings." (Emphasis added)

The Board of Optometry has filed a statement with the Secretary of State
identifying that meeting notices will be posted in the Occupational Licensing
Building at the State Capitol and in the business office of the Board

President. Notices have been consistently posted in these locations.
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However, the Attorney General in a memorandum to all state agencies dated
August 19, 1975, noted that an:

"'open meeting' is open only in theory if the public has no
knowledge of the time and place at which it is to be held."

The Attorney General stated that the law on open meetings was not specific, and
outlined guidelines to be followed in complying with the public meeting law.
He also cautioned agencies against the serious consequences for failure to
comply with the law:

"Decisions made at a meeting for which defective notice
was given may likely be declared null and void..."#

In providing guidelines to agencies regarding what would constitute sufficient
"additional" public notice of meetings beyond posting printed notices, the
Attorney General stated:

"F. Additional Notice

In deciding what types of notice shall be given in addition

to posting, governing bodies should consider the
following:

Ta Newspaper Publication

In many cases, notice of meetings can be
disseminated by providing press releases to
newspapers published in the area in which notice
is to be given. In addition, paid legal notices
in such newspapers may be purchased by the
governing body.

= Mailing List

Some bodies may wish to provide a mailing list
whereby persons desiring to obtain notices of
meetings may ask to be placed on a mailing list.
All notices of meetings issued will then be
mailed to those appearing on the current mailing
list.

* Appendix XV contains the full text of the Attorney General's memorandum.
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"3. Articles or Notices in Professional or Business
Publications

In addition, the governing body may obtain
publication of articles or notices in those profes»-

sional and business publications relating te the
agency's field or regulation.

It is not necessary that all of these types of notices be
given. Indeed, merely providing notice through the use of
a mailing list and by posting should be sufficient in most
cases. Neither should the above listings be considered
exclusive and, to the extent other forms of notice are
reasonably available, they should be used." (Emphasis
added)

The Board of Optometry has not adopted any of the "additional notice" methods
outlined by the Attorney General. The only public notice regularly used by the
Board other than posting consists of telephone calls by the Board President to

two professional associations announcing the forthcoming meeting.

It should be noted that in a survey by the Office of the Auditor General of
optometrists* licensed in Arizona, 80 percent (177) of the 222 optometrists

responding stated they were not aware of scheduled Board meetings.

Thus, by the current public notice methods used by the Board of Optometry, only
20 percent of the license holders and only those consumers who are notified
through the postings in Occupational Licensing Building or the Board

President's 0ffice would be aware of meetings.

Board Actions Regarding

Public Notice Of Proposed

Rules And Regulations And

Other Board Actions

When proposing changes in rules and regulations, each agency is required by ARS
41-1002 (Administrative Procedures Law) to file a notice of such changes with
the Secretary of State at least 20 days prior to the proposed adoption date.
The Secretary of State publishes the proposed changes monthly in the

Administrative Procedures Digest.

* Appendix XVI contains the results of the survey.
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The Board of Optometry has complied with this statute; however, a review of the
distribution list for the Digest as of May 1, 1979, revealed that 87.4 percent
(195) of the 223 individuals or organizations reviewing the Digest were law
firms or government agencies. Thus, the publication of proposed rules in the
Digest does not appear to be an effective method of notifying the consuming

public or Board registrants of proposed rule changes.

When developing proposed legislative changes, the only solicitation of public
input by the Board of Optometry consists of notifying two professional

associations.

A survey of 34 Arizona regulatory agencies by the Office of the Auditor General
regarding methods used to encourage public input and participation in the
promulgation of rules and regulations and in developing legislative proposals
revealed that 82 percent (28) notified registrants of rule changes prior to the
required public hearing and 35 percent (12) notified registrants of legislative
proposals. Table 11 summarizes the various public input methods used by these

34 other regulatory agencies.
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LADLLCD 11}

SUMMARY OF METHODS USED BY ARIZONA
REGULATORY BODIES TOQ ENCOURAGE PUBLIC
INPUT AND PARTICIPATION IN THE PROMULGATION
OF RULES AND REGULATIONS AND DEVELOPING
LEGISLATIVE PROPOSALS

METHOD OF ENCOURAGING PUBLIC INPUT AND PARTICIPATION

PROMULGATING RULES DEVELOPING LEGISLATIVE PROPOSALS

Contacts Professional
Solicits Consumer
Group Participation

meetings other than
Associations

hearings
Holds Pre-adoption

Informs Affected
Registrants Prior
To Hearing
Advertises in
News Media
Informs Consumer
Groups

Holds Pre-adoption
Informs Affected
Registrants Prior
to Adoption
Advertises in
News Media
Meetings

AGENCY

STATE BOARD OF OPTOMETRY X

Professional Regulatory Agencies
State Bar of Arizona
State Board of Accountancy
State Board of Barber Examiners
State Board of Chiropractic Examiners
State Board of Cosmetology
State Dental Board
State Board of Funeral Directors
and Embalmers
Board of Medical Examiners
State Naturopathic Board of Examiners
State Board of Nursing
Arizona Board of Osteopathic Examiners
in Medicine and Surgery
Arizona State Board of Pharmacy
Board of Physical Therapy Examiners
State Board of Podiatry Examiners
State Board of Psychologist Examiners
State Board of Technical Registration
Arizona State Veterinary Medical

]
o=
=
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e

]
>
< e

]
£
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Examiners Board X c c B
State Board of Education X X X X X

SUBTOTAL 15 5 3 2 8 12 3 4 1

Other Regulatory Agencies

Arizona Commission of Agriculture and
Horticulture X X X B

Arizona State Athletic Commission X X

Arizona Atomic Energy Commission X

State Banking Department, Collection
Agencies X

Registrar of Contractors

Division of Mobile and Manufactured

Housing Standards

State Dairy Commissioner

State Board of Dispensing Opticians

State Egg Inspection Board

Department of Insurance

Department of Liquor Licenses and
Control

Board of Nursing Care Institution
Administrators

Arizona Racing Commission

State Real Estate Department

Structural Pest Control Board

SUBTOTAL 1

E

]
-
=~

S0 15d > >4 b4
-

TOTAL 28 9 4 2 12 18 3 5 1

A Statutes require notification to registrants
B Agency does not draft legislative proposals
C Agency creates task forces of professional and lay persons to develop proposals

Source: Agency responses to a May 1979 Auditor General survey.
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As shown in Table 11, a total of nine methods are used by Arizona's regulatory
agencies to solicit public input and participation when promulgating rules and
developing legislative proposals. Since the Board of Optometry utilizes only
one of these nine methods, the Board is significantly substandard in its

efforts to encourage public participation in its decision-making.

Reflecting this substandard effort, a majority of Board license holders, while
aware of existing rules and regulations, are not aware of actions or proposed
actions by the Board of Optometry. In a survey of licensed optometrists by the
Office of the Auditor General, approximately 71 percent of those responding
stated they were not aware of Board actions and 79 percent responded they were
unaware of proposed Board actions. Therefore, the licensees of the Board
appear to be inadequately informed regarding the Board's actions or proposed

actions.

Methods For Improving

Public Participation

Mr. Ernest Gellhorn, former Dean of Arizona State University College of Law and
a recognized authority on administrative procedure law, has formulated recom-
mendations for improving the Federal Administrative Procedures Act.* Many of
these recommended actions are equally applicable to state regulatory bodies.
According to Mr. Gellhorn:

Tl Agency obligations. Minimum constitutional
requirements are insufficient reasons for agencies to
fail to explore appropriate procedures for providing
effective notice to the affected public. (Emphasis
added)

2. Meeting public notice needs. Agencies should be
required to provide identified, accessible sources of
information about proceedings in which public
participation is 1likely to be effective. At a
minimum, each agency should:

a. Strive to provide notice as far in advance of
the proceeding as possible; and

b. Prepare a separate bulletin issued periodically,
identifying the proceeding and providing
relevant information.

* Ernest Gellhorn, "Public Participation in Administrative Proceedings,"
Yale Law Journal, Volume 81, No. 3 (January 1972) pp. 398-401.
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"3 Attracting and focusing public attention. The publiec
can be made aware of important agency proceedings in
many ways, such as press releases to news media;
requirements that applicants directly inform users;
special notice to governmental bodies, citizen groups
or trade associations and separate agency listing of
significant matters.

Coverage in the news media is perhaps the most
effective way of reaching the average citizen, and
public interest groups and agencies should make
special efforts to encourage reporting of their
activities. Factual press releases written in lay
language should explain the significance of the
proceedings and the opportunities for public

participation. Releases describing important
proceedings with a local geographical impact should
be sent to area news media. In major matters,

agencies might consider public service advertisements
and announcements over local broadecasting facilities.
Direct mailings are yet another alternative."
(Emphasis added)

Under ARS 41-2354 (The Sunset Law), one factor that shall be considered in
determining the need for continuation or termination of each agency is:

"The extent to which the agency has encouraged input from
the public before promulgating its rules and regulations
and the extent to which it has informed the public as to
its actions and their expected impact on the publiec."

In our opinion, the Board of Optometry has not adequately encouraged the input
of license holders, consumers of optometric services or the general public in
the promulgation of rules or other actions and has not adequately informed the

public of its actions and their expected impact.
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Cost Of Program To

Encourage Public Input
Would Be Minimal
The Administrative Manager of ASBAO stated on March 15, 1979, that the cost of

notifying the public of Board meetings and actions would be prohibitive for

small boards such as the Board of Optometry due to a lack of funds.

However, a review of the costs of selected public input methods revealed that
the combined cost for a mailing to Board of Optometry license holders and
professional associations, a press release to news media, and legal advertise-

ment in five Arizona newspapers would be approximately $184.

Table 12 details the estimated costs for obtaining public input.

TABLE 12

ESTIMATED COSTS* FOR IMPLEMENTING
THREE METHODS OF ENCOURAGING PUBLIC
PARTICIPATION BY THE BOARD OF OPTOMETRY

Estimated
Public Participation Method Cost
Copying and postage costs to mail announcements
to 450 license holders and 20 professional
associations and interested individuals $105
Copying and postage costs for press release to
25 newspapers, radio and TV stations 5
Legal advertisements in five Arizona newspapers
@ $14.75 average** cost per newspaper T4
Total $184
* Staff time to type and mail copies not included in cost estimate.
% Based on actual costs for legal advertising in 20 Arizona newspapers.
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The estimated cost for these three methods for encouraging public
participation, if utilized three times per year, would be approximately
$552. This represents 1.6 percent of the 1977-78 fiscal year expenditures for
the Board of Optometry and 1.4 percent of the 1978-79 fiscal year estimated
expenditures. It appears that this represents a minimal level of expenditure

affordable by the Board.

CONCLUSION

The Board of Optometry has been substandard as compared to other Arizona
regulatory agencies in its encouragement and use of public inﬁut in its
operations. As a result, license holders are not adequately informed of Board
meetings, actions and proposed actions and consumers have significantly

limited opportunities to be informed concerning Board activity.

RECOMMENDATION

It is recommended that consideration be given to the following:

- The Board of Optometry adopt methods to encourage public input and
participation in the promulgation of rules and regulations and
development of legislative proposals. Consideration should be given
to the methods being used by other Arizona regulatory bodies and the

recommendations presented by the Arizona General and Mr. Gellhorn.
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FINDING VI

CHANGES NEEDED TO IMPROVE THE EFFICIENCY AND EFFECTIVENESS OF THE ARIZONA BOARD
OF OPTOMETRY.

The Board of Optometry can improve the efficiency and effectiveness of its
operations through statutory and procedural changes. These changes are:

1. The Board should adopt a two-year license renewal system; and

2. The renewal date for licenses should be advanced from June to an

earlier month in the fiscal year or staggered throughout the year.

The Board Should Adopt

A Two-Year Renewal System.

Arizona Revised Statutes 32-1725 states that the Board shall renew the licenses
of optometrists on an annual basis. Because of the limited support services
available to the Board of Optometry, annual renewals hinder the efficiency and
effectiveness of the Board by significantly increasing the workload of the
Board's support staff. Revising ARS 32-1725 to authorize biennial renewals of
licenses would reduce the workload on the Board, result in a cost savings to
the Board, and increase the efficiency and effectiveness of the Board of

Optometry.

The Board of Optometry has no full-time support staff. All support services
are provided through contract with the Department of Administration, by the
Arizona State Boards Administrative Office (ASBAOQ). ASBAQ serves as the
support staff for the Board of Optometry and ten State Boards or Commissions.
These boards or commissions are:

Arizona State Athletic Commission

il
.

State Board of Dispensing Opticians

Ethics Board

State Board of Funeral Directors and Embalmers

State Naturopathic Board of Examiners
Board of Nursing Care Institution Administrators

Board of Optometry

.

Board of Physical Therapy Examiners

O 0 3 o0 UM = w M

State Board of Podiatry Examiners

i
o
.

State Board of Psychologist Examiners

=}
=
-

Arizona State Veterninary Medical Examiners Board
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Nine of the above Boargs renew certificates or licenses on a yearly basis
creating a heavy aﬁnuai”for on the ASBAO. Our review indicates that this
workload could be reduced if ARS 32-1725 were amended to allow the Board of
Optometry to renew the licenses of optometrists on a biennial basis. Further,
our review has shown that such a change would result in cost savings to the
Board of approximately $1,568.40 in four years. The costs of printing renewal

notices, licenses and mailing costs would all be significantly reduced.

It should be noted that amending ARS 32-1725 to allow for biennial renewal of
licenses may also necessitate a change in ARS 32-1726 concerning renewal fees
which the Board may impose. Presently, ARS 32-1726 states that:

"The following fees shall be paid to the board:

35 Renewal of certificate to practice optometry, up to
one hundred dollars."

If ARS 32-1725 were amended to allow for biennial renewals, then ARS 32-1726
should also be amended to allow a higher renewal fee to finance Board
operations for two years. A biennial fee not to exceed two hundred dollars

appears to be appropriate.

The current trend appears to illustrate that more states are utilizing a
biennial renewal system. In May 1977 only two states had a biennial renewal
system and as of August 20, 1979, 14 states have adopted such a system. Table
13 illustrates the states that are utilizing a biennial renewal system as of
August 20, 1979.
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Alabama
Arkansas
ARIZONA
California
Connecticut
Idaho

Towa

Kansas
Kentuckey

The Renewal

TABLE 13

STATES UTILIZING AND NOT
UTILIZING BIENNIAL LICENSE
RENEWAL OF OPTOMETRISTS
AS OF AUGUST 20, 1979

STATES UTILIZING BIENNIAL REGISTRATION

Alaska Hawaii New York
Colorado Illinois Pennsylvania
Delaware Indiana Vermont
Florida Massachusetts Wisconsin
Georgia New Jersey

STATES NOT UTILIZING BIENNIAL REGISTRATION

Louisiana
Maine
Maryland
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska

Date For Optometrists'

Licenses Should Be Moved Forward

Arizona Revised Statute 32-1725 states that renewals shall be made

before the first day of July.

during the month of June.

Of the 11

services, nine renew certificates or licenses.

Nevada

New Hampshire
New Mexico
North Carolina
North Dakota
Ohio

Oklahoma
Oregon

Rhode Island

South Carolina
South Dakota
Tennessee
Texas

Utah

Virginia
Washington
West Virginia
Wyoming

annually

As a result, ASBAO issues optometrists' licenses

State Boards or Commissions to which the ASBAO provides support

These nine Boards, along with

the estimated number of annual renewals during 1978 and the month of renewal,

are shown below:
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Number of

Board or Commission Annual Renewals Renewal Month

Board of Physical Therapy Examiners 450 August
State Naturopathic Board of Examiners 155 December
Arizona State Veterinary Medical

Examiners Board 600 December
State Board of Dispensing Opticians 300 December
State Board of Psychologist Examiners 770 June
State Board of Funeral Directors and

Embalmers 890 June
Board of Optometry 480 June
Board of Nursing Care Institution

Administrators 190 June
State Board of Podiatry Examiners 125 June

Currently, the ASBAO processes 62 percent of its total annual renewals during
- the month of June, the last month of the fiscal year. Because of this heavy
renewal workload at the end of the fiscal year, the ASBAQ has experienced
difficulties in recording revenue in the proper fiscal year. This problem
could be eliminated and the efficiency of the renewal process improved if the
renewal date for the optometrists' licenses were changed to another month or

staggered throughout the year.

Arizona Revised Statute 32-1725 states that the renewals shall be made on or
before June 30. Presently, the Board cannot require optometrists to renew
their licenses earlier than June 30 unless ARS 32-1725 is amended.* The
Administrative Manager of the ASBAO has stated that a change in the renewal
month would greatly reduce the workload placed on the ASBAQO in the month of

June.

* The Legislative Council in an April 20, 1979, opinion stated that the
Board of Dental Examiners could not impose a mandatory staggered
registration system because Arizona law specified that fees must be paid
on or before June 30 each year. Based upon that Legislative Council
opinion, it appears that the Board of Optometry would also be restricted
by ARS 32-1725 from imposing staggered registration schedule without
statutory change.
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CONCLUSIONS

Our review of the Board of Optometry has shown that statutory and procedural
changes are needed. The Board's efficiency and effectiveness in the process of
renewing optometrists' licenses is significantly impaired by the constraints

of the present statutes.

RECOMMENDATION

It is recommended that consideration be given to the following:

s Amendment of ARS 32-1725, which requires annual registration, to allow the
Board of Optometry to adopt a less frequent registration schedule in an

appropriate month or months when workload is reduced.
24 Amendment of ARS 32-1726 to permit the Board to charge an appropriate fee

for less frequent renswal of licenses. Presently, the statutes limit the

renewal fee to one hundred dollars.
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OTHER PERTINENT INFORMATION

THE USE OF PHARMACEUTICAL AGENTS BY OPTOMETRISTS

In 1976 and every year thereafter, the Arizona Optometric Association has
advocated legislation which would allow optometrists to use specified drugs or
pharmaceutical agents in their practice. Each year the bill has been defeated.
Although the use of pharmaceutical agents aids the optometrist in examining
eyes and detecting disease of the eye, under certain conditions the use of
these drugs can also cause adverse reactions that could endanger the health of
the patient. Consideration of legislation permitting optometrists to use
pharmaceutical agents has not been limited to Arizona. As of June 1, 1979, 23
states have passed laws allowing drug usage by optometrists for diagnostic

“and/or therapeutic purposes.

A summary of the following pertinent areas concerning pharmaceutical agent
usage is inecluded:
T Incidence of Arizona optometrists referring patients to
ophthalmologists for treatment of disease,
2. An analysis of past proposed Arizona legislation concerning usage of
pharmaceuticals,
3 The advantages and disadvantages of allowing optometrists to use
pharmaceuticals, and ]
4, Results of legislative proposals of other states and the ma jor

elements of legislation that was enacted.

Responsibility For And Incidence

Of Optometrists Referring Patients

To Appropriate Health Care Professionals

As was discussed on page 16, several national court cases have established the
optometrist's duty to refer to the appropriate physician those persons

exhibiting symptoms of a disease or condition requiring medical treatment.
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According to a survey of ophthalmologists®* by the Office of the Auditor

General, Arizona optometrists do refer patients to them for care. Table 15

summarizes the number of yearly referrals received by ophthalmologists from

optometrists.

Survey Questions
Asked of Arizona
Ophthalmologists

Number of Patients
Referred to You Each
Year By Optometrists

1 - 20

21 - 40
41 - 60
61 - 80
Over - 80

* Results of the
Appendix XVI.

TABLE 14

NUMBER OF PATIENTS REFERRED TO
OPHTHALMOLOGISTS BY OPTOMETRISTS EACH
YEAR IN ARIZONA

Summary of Survey

Responses
Number of Percentage of
Ophthalmologists Ophthalmologists
Responding to Question Responding to Question
29 52%
12 21
7 13
3 5
) 9
_56 100%

Office of the Auditor General survey are contained in
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The results of the Auditor General survey of Arizona ophthalmologists were that
optometrists refer an average of 39 patients to ophthalmblogists per year. It
should be noted that although optometrists do not make differenﬁial diagnoses
of health condition, they are expected to be able to discover abnormalities and

refer the patient to the appropriate health care professional.
Proponents of legislation to allow optometrists usage of pharmaceutical agents
argue that the use of drugs will increase the ability of optometrists to detect

disease and increase needed referrals to physicians for treatment.

Proposed Legislation Supported

By The Arizona Optometric

Association
Since 1976 the Arizona Optometric Association has initiated the proposal of
legislation introduced each year in the Arizona State Legislature to allow the

use of diagnostic drugs by optometrists.

Although the legislation has not been adopted, in 1977 the proposed legislation
passed both houses before an amended version failed a vote in the Senate. The
proposed legislation would have allowed optometrists to use seven specified
drugs in their practice of optometry. Although the use of the drugs proposed
may assist the optometrist in detecting eye diseases, under scme conditions,
the use of these pharmaceutical agents can cause adverse effects that may
endanger the health of the patient. The adverse reactions of these drugs can
range from stinging of the eye and headaches to convulsions, respiratory
depression and circulatory collapse. Table 15 depicts each pharmaceutical
agent, its generic and trade name, the solution, the effect of the drug, the
possible adverse reactions caused by the drug and a description of persons to

whom administration of the drug may be dangerous.
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It should be noted that the information on Table 15 was derived from the
Physicians Desk Reference for Ophthalmology and was verified by pharmacists
from the University of Arizona Medical School and the Arizona State Board of

Pharmacy.
The questions considered by legislators when discussing the proposed law
include whether the beneficial effects outweigh the dangers of adverse

reactions that can occur.

Advantages And Disadvantages

Of Allowing Optometrists

To Use Pharmaceutical Agents

Advantages and disadvantages of allowing optometrists to use pharmaceutical
agents include the following:

Advantages

As stated by optometrists and other proponents, three advantages are:

- The ability of an optometrist to detect abnormal conditions of the eye
during an examination would be improved by the use of drugs to dilate the
pupil or relax the eyelash muscle.

- With this improved ability, diseases and other abnormalities can be
detected at an earlier stage and optometrists would be able to refer the
patients who need medical attention to ophthalmologists in a more timely
manner.

- Since only six counties in Arizona have the professional services of a
full-time ophthalmologist, much of the ophthalmic care in the eight other
rural counties falls directly upon the optometrists. An extension of the
optometrists' ability to conduct a thorough eye examination would improve

the quality of eye care in these rural counties.
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Disadvantages

Detractors of this 1legislation, 1including opthalmologists and other
physicians, stated the disadvantages as:

- Under ' certain conditions the pharmaceutical agent can cause serious
reactions such as high blood pressure, convulsions, visual
hallucinations, central respiratory failure and circulatory collapse.
Optometrists do not have the adequate training nor the adequate emergency
facilities to treat these adverse reactions.

- Since optometrists are unable adequately to diagnose eye diseases, the
public will not be served by allowing optometrists to use eyedrops which
will allow optometrists to look for diseases they are not trained to
diagnose.

- Diagnostic tests will have to be repeated upon referral to the

ophthalmologists, thus creating higher health care costs.

Twenty-Three States

Have Authorized Optometrists

To Use Pharmaceutical Agents

Since 1971, 23 states have approved legislation to allow optometrists to use
pharmaceutical agents. As shown in Table 16, two states have also determined

that therapeutic drugs can also be used in the practice of optometry.
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Name of State

Rhode Island
Pennsylvania
Tennessee
Oregon

Maine
Louisiana
Delaware
West Virginia
California
Wyoming

New Mexico
Montana
Kansas

North Carolina
Kentucky
Wisconsin
Nebraska
South Dakota
Utah

North Dakota
Arkansas
Towa

Nevada

The optometry laws in eight additional states do not prohibit the use of
pharmaceutical agents.
expreséed an opinion on drug usage by optometrists; in one state the Board of
Optometry has adopted rules and regulations allowing qualified optometrists to

use drugs; and in two states, the issue has not been legally resolved. Table 17

TABLE 16

STATES WHICH STATUTORILY
ALLOW OPTOMETRISTS TO USE
PHARMACEUTICAL AGENTS

Year of

Enactment

1971
1974
1975
1975
1975
1975
1975
1976
1976
1977
1977
1977
1977
1977
1978
1978
1979
1979
1979
1979
1979
1979
1879

In five of these states,

lists these eight states.
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As demonstrated by Tables 16 and 17 the current trend among the various states
is to allow optometrists the use of pharmaceutical agents. In total,
optometrists in 27 states are allowed to use specified drugs, 23 states by law,
three through favorable Attorney General's Opinions and one by Board of

Optometry rules and regulations.

Assuring That Optometrists

Are Qualified To Administer

Pharmaceutical Agents

Recent graduates of optometry schools are required to take a course in ocular
pharmacology. However, optometrists licensed in previous years may not have
such education. State legislatures have considered the problem of educational
requirements in pharmacology for optometrists; and in some states, have passed
laws requiring completion of an educational and testing requisite in
pharmacology as a condition for issuance of a special permit to use diagnostic
drugs. The proposed legislation in Arizona had a similar requirement which
stated that an optometrist must have:

"Satisfactory completion of a course in clinical
pharmacology, as it applies to optometry, with particular
emphasis on the clinical application of diagnostic
pharmaceutical agents for the purpose of examination of
the human eye and the analysis of ocular functions,
approved by a committee composed of the President of the
Board, the Chairman of the Pharmacology Department of the
University of Arizona College of Medicine and the Chairman
of the Department of Ophthalmology of the University of
Arizona College of Medicine."

Certain "safety" clauses have been included in the optometric pharmacology
legislation enacted by other states to further protect the patient from the
likelihood of sustaining physical harm from drug usage. Nine states require
optometrists to refer patients to physicians if problems are encountered during
the eye examination. Oregon allows the use of miotics, a drug which causes
prolonged contraction of the pupil, only in emergencies and only upon
consultation with a physician. Utah requires optometrists to attend an annual
refresher course in emergency medical care and pharmacology in order to retain

the permit to use drugs.
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SUMMARY

Whether or not to allow optometrists to wuse diagnostic or therapeutie
pharmaceutical agents is a current issue in Arizona and other states. It has
been argued that an optometrist's ability to detect diseases or other
abnormalities of the human eye would be improved by using drugs. The drugs
proposed for use by optometrists can cause damage to the patient in certain
circumstances. Twenty-three states have enacted legislation which allow
optometrists to use pharmaceutical agents in their practice. Legislation in
some states and the proposed legislation in Arizona contain clauses for

requiring optometrists to be trained in Pharmacology.
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F INDINGS

FINDING T

The Board of Optometry has not effectively protected the public from

incompetent or unscrupulous optometrists.

RESPONSE:
Throughout this report there appears this statement, '"The Board did not

discipline a single optometrist as a result of a consumer complaint."

In 1976 the license of Tom Head, 0.D. #365 was revoked as a result of a

review of a consumer complaint filed on November 17, 1974,

G. W. Patterson, licensed 0.D., was suspended as a result of consumer
complaint. This was prior to 1970, The Board has suspended a license for adver-
tising in a manner as to hold himself out to the public that his services were
superior to those of other optometrists. The judicial system again reversed the

decision of the Board without giving a reason.

We have investigated every complaint and have taken the appropriate action
after consulting with the Assistant Attorney General. We have made numerous
investigations in as far as our limited financial situation allows. We have fre-
quently asked for help from the consumers fraud division of the Attorney General's
Office to resolve or even help investigate complaints. They complain of terrible

backlog and cannot help us.

We have asked the Attorney General's Office for help through individual
training or setting up training classes in procedures for conducting an investi-
gation, holding an administrative hearing and discharging other responsibilities
as a public official to no avail. We would have appreciated such investigative

guidelines as are contained in the Legislative Council memorandum.

We have also attended a meeting of other Arizona regulatory board members
where the possibility of hiring off-duty law enforcement officers as investigators
was discussed. However, no further actions have been taken to date by the state

agency organizing the meeting.
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Page 24 to 26. You conclude that the Board has been deficient in its
investigation and resolution of complaints from consumers. Most dealt with
services and refund of fees and you state we have no legal jurisdiction in these

matters.

Legislative Council Opinion: '"The State Board of Optometry has no juris-
diction to arbitrate service or product disputes between optometrists and their
patients. However, the board does have jurisdiction, for purposes of certificate
suspension or revocation, to determine if an optometrist has committed unprofes-
sional conduct by a failure, neglect or refusal to ensure that prescriptions are
filled accurately and with quality workmanship in materials or has misrepresented

ophthalmic materials or optometric services.

You may wish to recommend that the statutes be amended to provide the
board with the power to censure an optometrist who has provided faulty service or

products."

2
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of the three cases cited all occurred prior to present legislation which

gives the Board some added powers regarding competency.

p. 29. Memo dated April 24, 1979: "...Thus, the Board clearly has
jurisdiction to receive a complaint that an optometrist is guilty of unprofes-
sional conduct as defined by statute and regulation or that a violation of a
statutory provision or regulation has occurred.  -However, the response of the
board is limited to holding a hearing on whether the certificate of the optome-
trist should be suspended or revoked. No authority exists for the board to
remedy unsatisfactory services or to require replacement of defective ophthalmic
materials. A dissatisfied patient must resort to other legal procedures to remedy
these perceived wrongs...'

There is no reason to dispute table 3 & 4. However, the Board acted on
all complaints even though they felt they had no jurisdiction according to statute.

Because of our actions amicable settlements between practitioners and consumers

were made.
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FINDING II

The examination process of the Board of Optometry is not in compliance

with state law and is of questionable validity.

RESPONSE:

Exam process - curved.

Audit people told that all grades were raised by the same number of points.
This is common practice and the National Board has curved its examination results
since its inception. The method we use is: Curves are utilized to compensate for

the difficulty of the question.

What was meant was that if a question or questions were answered incor-
rectly by 100% of the candidates that question was presumed to be invalid and elimi-

nated from grading.

Page 46, table 5 is very misleading as a large number of these states re-
quire successful passage of the N.B.E.O. as a prerequisite to taking the complete

(written and practical) exam.

FINDING III
The Board of Optometry has not revised promulgated rules which are incon-

sistent with federal regulations and Arizona statutes.

RESPONSE:
All Rules and Regulations of the Board have gone through the legally pre-
scribed procedures and further adopted and certified by the Attorney General's

office and filed with the Secretary of State.
Upon passage of the new legislation this year the Board intends to con-

sider the promulgation of Rules and Regulations to bring into conformity our Rules

to State and Federal regulation.
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FINDING IV

Since fiscal year 1976-77, the Board of Optometry has substantially
improved the documentation and recording of its proceedings; however, additional
improvements are still needed to assure that Board records are maintained in a

manner consistent with statutory requirements.

RESPONSE:

The Auditor General states that records prior to 1976 are inadequate.

Mr. Bill George, fiscal officer of the Finance Department came to Casa
Grande and personally picked up all records and delivered them to the newly formed
Department of Administration (ASBAO). These records were complete and we are sure

are still in the Department's possession.

FINDING V

The Board of Optometry has been substandard in its encouragement and use
of public input in its operatioms. Information regarding meeting notices, proposed
rules and regulations, legislative proposals and Board actions has not been ade-

quately provided to licensed optometrists or the consumers of optometric services.

RESPONSE:

The past three years we have requested a public member be placed on the

Board. However the Legislature defeated this proposal until the past session.

In addition both professional optometric organizations in Arizona have
been notified of proposed rules and regulations in fact most changes come about
through their efforts and encouragement, i.e. continued Education, minimum exami-

nations and clarifying of Rx release.

All dates regarding examinations are widely publicized in various profes-

sional journals and all schools of optometry.

Still you must realize under our past financial capabilities we are limited

as far as paid notices are concerned.
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COMMENTS ON THE TWO SURVEYS.
APPENDIX XVI

OPTOMETRIC
Seems to give the Board a good rating.

OPHTHALMOLOGICAL

How can ophthalmologists have the competency to answer this question when

they have little or no knowledge of the workings of the Board of Optometry.

Traditionally, optometrists have included in their services the dispensing
of ophthalmic materials, only recently has ophthalmology begun to dispense ophthal-

mic materials obviously because of economic gain.

DIAGNOTIC PHARMACEUTICAL AGENTS (D.P.A.'s)

We feel the question of D.P.A.'s is not appropriate for the Sunset Review.
However, it should be noted in addition to more than half of the states utilization
by optometrists of D.P.A.'s the United States Armed Forces and Public Health Services,

not to mention Creat Britain, Canada, Australia, New Zealand, etc. also use DaB.A. '8,

In addition, Dr. Joseph C. Toland, who is both an optometrist and an ophthal-
mologist and is the Director of Ophthalmological Services of the Pennsylvania College
of Optometry, has testified before a Colorado Senate committee that optometrists are
more than adequately educated to use D.P.A.'s. He also stated that in eleven years
of practice as an ophthalmologist, he had never seen, nor was aware of a condition
of analphylactic shock, cardiac arrest, severe allergic reaction, or other alledged

serious side effects, in the judicious use of D.P.A.'s.

OTHER COMMENTS

We strongly question PP2, page 83. The AzOA which composes approximately
75% of the practicing optometrists in this state passed a resolution urging the
adoption of a continuing education requirement. The questionnaire obviously was
mailed to all licensed optometrists and only approximately 50% of those do reside

and practice in the State of Arizona.

Throughout this report there appears legal opinions by the Legislative Coun-
cil that are different from the advice offered by the Assistant Attorney General.
We feel it is incumbent upon us to accept the advice provided by the Attorney General

representative,
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ALRLSL 52=1059%
Advised by Assistant Attorney General this is not so. The City Attorney

is responsible for misdemeanors. See page 13 of your report.

On page 14 should be added:

Dy Increased the time regarding reciprocity licensees have to come into
this state to begin practice to 180 days.

6. Trial de novo deleted.

Refer to page 11, The first two lines and the last two lines are not
clearly stated.

We question table two's validity (Page 7) in that we have been deficit
spending for the last 3-4 years. This was the prime reason to go before the Legis-

lature 3 years in a row to rectify this poor financial position.

We have adequately answered the first and second pages of your summary and
agree wholeheartedly with the first alternative and the other recommendations on
page 3, with the exception of No. 1. We have responded to the Section on N.B.E.O.

and questioned its validity.

Your recommendation, No. 1, p. 3, seems unacceptable without further

studies,

We need improved communications between the Board, Attorney General and

Administrative offices,

We appreciate the number of hours that must have gone into this draft. We
will utilize the valid suggestions to their fullest extent. However, we felt that
it should have been completed 4 weeks prior to our receiving it, as scheduled by

the Legislature. Your actions only left the Board with a minimal time to respond.

Martin Ladérﬁén, 0.D. President

EED
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ACDGNULA L

ARIZONA STATUTES REGARDING
THE OPTOMETRY PROFESSION

'ARTICLE 1. BOARD OF OPTOMETRY

32-1701. Definitions

In this chapter, unless the context otherwise requires:

1. "Board" means the state board of optometry.

2. "Certificate" means certificate or license of registration.

3. "Practice of optometry" means the examination and refraction of
the human eye and its appendages, and the employment of any objective or
subjective means or methods other than the use of drugs, medic1ng or
surgery, for the purpose of determining any visual, muscular, neurclogical
or anatomical anomalies of the eye, the use of any instrument or device to
train the visual system or correct any abnormal condition of the eye or
eyes and the prescribing, fitting or employment of any lens, prism, frame
or mountings for the correction or relief of or aid to the visual
function, ; ¢

4, "Registered optometrist" means any person holding a certificate
or license of registration to practice optometry in Arizona.

5. "Unprofessional conduct" shall consist of:

(a) Wilful disclosure of a professional confidence or knowledge
gaired in a professional capacity.

(b) Final judgment of a conviction for an offense involving moral
turpitude, in which case the record of such conviction shall be conclusive
evidence.

(c) Giving or receiving rebates.

(d) Habitual intemperance in the use of alcohol or narcotic drugs,
or practicing or attempting to practice optometry while under the
influence of alcohol or narcotic drugs.

(e) Impersonation of another licensed practitioner, sf-a-JHike-or
diffarent-namer

(f) Knowingly having professional connection with or lending one's

. name to an illegal practitioner.

(g) Gress Malpractice.

(h) Any conduct or practice, INCLUDING INCOMPETENCY, which
constitutes a danger to the health, welfare or safety of a patient or the
public.

Sec. 2. Section 32-1702, Arizona Revised Statutes, is amended to
read:

32-1702. Board of optometry

A. There shall be a board of optometry which shall consist of three
FIVE members appointed by the governor for terms of four years EXPIRING ON
JULY 1. Eaech-member FOUR MEMBERS shall have besn erngaged in the actual
practice of optometry in this state for at least three years immediately
pricr to appointment. ONE MEMBER SHALL BE A LAY PERSON.

Bf——lhe—teﬁn«ﬁi<wm+membe¢-e€—bhe4yymu}4#h}LL{Huﬁ#%}éhﬂjhi1—lQSG—aﬂd
eveay-£euwth—yeap-thereaﬁtep;-the-term-eﬁ-ane—memben-shaii—expi#e—éuJy-};
}958-&né-ewe;y—fea;%&»gqﬁn=-Gheneaﬁ%epr-and-the-ie;ap{ﬁl<yu}4waﬂben—sha44
expise-JH4y~l;—}95Q-and-everaﬁaaFth-year—thereaﬁtepr

6r B. The governor may remove any PROFESSIONAL member for Regleet
0 -ty incompetencys--mpropes or unprofessional conduct, or when his
certificate or license has been revoked or suspended. THE GOVERNOR MAY
REMOVE ANY MEMBER FOR NEGLECT OF DUTY OR IMPROPER CONDUCT. Appointment to
fill a vacancy caused other than by expiration of term shall be for the
unexpired portion of the term.

g 32-1703. Lompencsation

Members of the beard shall receive compensation
as determined purstint to § 38-611 for each day actu-
ally spent in the performance of “heir duties., As a-
mended Laws 1959, Ch. 86, § 3; Laws 1970, Ch, 204,

171,



§ 32-1704. Organization; secretary-treasurer; duties

i The board shall annually clect from among
its membership a president and a secretary-treasur-
er, and in its discretion may appoint a person not
holding a certificate or license to assist in the per-
formance of the duties of the secretary-treasurer.

B. The secretary-treasurer shall account for
all fees and monies received on behalf of the board
and keep the accounts and records of the board and
of all the preceedings of the board. As amended
Laws 1959, Ch. 86, § 4; Laws 1971, Ch, 125, g 44,

32-1705. Powers and duties of board

A. The board shall make, and may from time to time amend, such rules
and regulations not inconsistent with the provisions of thiS.ChaptEfT—
governing the practice of optometry, for the performance of its qUt1es
under this chapter and for the examination of applicants for certificates
or licenses, and shall adopt and use a seal, administer oaths and take
testimony concerning any matter within its jurisdiction, provided that no
rulas shall be adopted that will regulate fees or charges of a registerad
optemetrist to the patient or will regulate the place in which a registered
optometrist shall practice, or the manner or method of his accounting,
billing or collection of fees, and that no rule shall be promulgated by the
board which shall prohibit advertising by a registered optometrist, unless
such advertising is inconsistent with section 44-1481.

B. The board shall meet at least once each year at the capitol and
at such other times and places as its prasident or the governor may
designate by call. The board shall keep a record of its acts, receipts and
disbursements, and of examinations held, with the names and addresses of
the applicants and the results thereof, the names of all persons to whom
certificates have been issued, the date of issuances- and all renewals.
A11 such records shall be public.

C. THE BOARD SHALL ADOPT AND PROMULGATE ADMINISTRATIVE RULES
PROVIDING CRITERIA FOR APPROVING PROGRAMS OF CONTINUING EDUCATION FOR
REGISTERED OPTOMETRISTS. PROGRAMS MUST BE DESIGNED TO ASSIST REGISTERED
OPTOMETRISTS TO MAINTAIN COMPETENCY, TO BECOME AWARE OF NEW DEVELOPMENTS
It THE PRACTICE OF OPTOMETRY AND TO INCREASE MANAGEMENT SKILLS AND
ACMINISTRATIVE EFFICIENCY. THE BOARD SHALL APPROVE PROGRAMS MEETING ITS
ADOPTED CRITERIA.

6r D. The board shall accredit schools of optometry giving
standard courses in optometry with eighty per cent of actual attendance by
students. An accredited school shall teach all of the subjects on which
applicants for a certificate or license are required to be examined by this
chapter.

B E. The board may hire investigators to assist in the
investigation of violations of this chapter, and other employees required
to enforce the provisions thereof.

- F. MNot later than December 31 each year the board shall
transmit to the governor a written report of its actions and proceadings.
The raport shall be verified by the secretary-treasurer and shall include a
detailed statement of the receipts and disbursements for the preceding
year.
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7 32-1706. Board ct optometry fund

All ronay receivad by the heard shall be said to the
state treasurer racnthly, The state treazurer shall
deposit ter per cent thereof in the general fund and
ninety per cent in the board of optome try fund for
the payment of salaries and other expenszs of the
bcard when appropriated for such purpoces,

Historical Note

Scurce:

”g 10, Ch. 143, L. 'S4, in part; 67-1418, C. '39, Supp.

P

ARTICLE 2. CERTITICATION

§ 32-1721. Persons and acls not affected by chapter

This chapter shall not apply to physicians and sur-
geons duly licensed to practice medicine in thic sta te,
ror prohibit the sale of spectacles and eye-glacses as
merchandise from a permanently established place of
business, As amended Laws 1959, Ch, g€, g 6.

Sec. 4. Section 32-1722, Arizona Revised Statutes, is amended to

32-1722. Reciprocity

A. Any person who presents to the board a certified copy of or a
certificate or license of registration in good standing which was issued te
him after examination by a board of registration in optometry in any other
state, where the requirements for registration are in the opinion of the
board equivalent to those of this state, may, at the discretion of the
board, be registered and given a certificate of qualification in this state
without a written examination, but shall be given a practical and oral
examinations- subject to the following provisions:

1. That such state accords like privileges to holders of
certificates of registration issued in this state.

2. The certificate of registration of the applicant shall not have
been suspended or revoked by such other state for any cause which is a
basis of suspension or revocation of certificate under this chaoter.

3. The applicant has not previously failed to pass the examination
in this state subsequent to his admission to practice in such other
state.

4, The applicant has been engaged in the practice of optometry
continuously IN SUCH STATE for not less than four of the five years
immediately preceding his application.

read:

5. The applicant intends to reside and practice optometry in this
state,

B. The provisions of subsection A shall apply only to those
o, tometrists coming into this state to open a permanent office within Sixsy
0"S HUNDCRED EIGHTY days from the date A licenses is issued.

C. When the holder of a “reciprocity license" removes from this
state for a period of five years or more, his licenss shall bacome
autcmatically subject to review by the board,
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32-1723. Qualifications of applicant; application

A. A person of good moral character, desiring to engage in the
practice of optometry, shall file with the board;- not less than thirty
days prior to the date on which an examination is to be held, a verified
applications- accompanied by the required application fee, which shall
show: .

1. Applicant's name, age and address.

2. Graduation from a high school giving a four-year course
accredited by the university of Arizona or an equivalent preliminary
education. 2

3. Graduation from am--asccredited A university or school teaching
the profession of optometry ACCREDITER BY A NATIONALLY ACCEPTED
ACCREDITING BODY ON OPTOMETRIC EDUCATION. Graduation-may-Se-from-an
aeeFeQ$;ed-un4veps$ty—en—seheel—teaehing-zhe—£uJ$—£4ve-yean—eeusse-in-%he
PFeFes5530R-—Gf - antonatry —6r - £roM-—am—a Greditad - undversity —ar--schasd
teaehéng——a—-;hPee-yeap——esque——49——:he-—preies549n——e£--eatemetny—-uaen
suéaé5549n-ef-ﬂxoaﬁuby-she—s%udent—¢he{—4u+—has—pFew4eusJy—*ﬁx#—at-leasé
s4xty—semesteF-heuPs—af—ee44egia%e-werk7 ’

B. In lieu of the evidence of ACCREDITED education, the applicant
may furnish a certificate issued by an agency of another state or foreign
country authorized to grant licenses to practice optometry, showing that
the applicant has held such license therein for not less than five years
and is an active practitioner, and furnish additional evidence as the board
requires concerning his knowledge of and ability to practice optomstry,

Sec. 6. Section 32-1724, Arizona Revised Statutes, is amended to

read:

32-1724. Examination; issuance of certificate

A. Applicants for a certificate shall be given a-—writien AN
examination emly on the subéee%5-<#L~geemetpie—{xﬁ#{ﬁa——aeulap—ikuﬂxwg&
eesJa:——pabhala9?;-—theenetie&l--am}—ﬁyay}thaiL-{wx4££q—-¢hee:e¢4€e4—-and
praEtieal-aﬁteaezﬁy;-hygiene;—aSyebQJegyT-eptieal—iabesata:y-aad—64$ﬂiea4
weFkT-visuaJ-twainéqg—ap-eﬁthgaéée5;-egn&aet—4enses7—and—genepaJ-aaaGaﬁy7
phys4946QYT‘ﬁﬁééhéN&ELEE—wﬂk-FEJa%ed--59—4HHKNKHH%+;-{ﬂﬁf}kﬁ%-aﬂd——eaties
SUBJECT MATTER CURRENTLY BEING TAUGHT IN THE ACCREDITED UNIVERSITIES OR
SCHOOLS OF OPTOMETRY.

B. A grade of not less than saventy-five per cent in each subject is
required to pass the examination successfully,

C. Examinations shall be held at least once each year at the
capitol, and at such other times and places as ~the board

designates. HNotice of examipation snall B2 given pat Jess than sixty days
E-ior to the date theras€ QF THE SRAMINATION, If ap asalicant iz unable to
take the examination and nntifijes the board prior i the date fived
tierefer FOR THE EXAMINATION, the fnard chall MAY padjad tc the applicant
the application fee AND MAY ALLGW THE aesijcast Tn TAYZ TUE SYAMINATION
WITHIN ONE YEAR.

D. Each applicant who satisfactorily oasses the sxamiratian shall
UPON PAYMENT OF THE ISSUANCE FEE =bervaygau pe registared ip the becard's
register of optometry, and a certificats of ranistration shall Sa icsuad to
him under the seal and signature of the v2mberg of iha haard, Hpan-the
payRent-af-the-issuancefaa. The certivicate shaii continue i~ force until
July 1 of the next succeeding year. FAILUZE 70 PAY THZ S3LANCE FEE WITHIN
ONE YEAR SHALL NECESSITATE THE RETAKING OF TUE CyavineTios. ]
Sec. 7. Section 32-1725, Arizona fovizad staetnics, is amcaded to

read:
32-1725. Annual renewal of certificato: continuing
education; failure tn ranow —

A. A certificate shall remain in oriect until July 1 of tha year
next succeeding the date the certificate is 1dssuaid, unless sooner
suspended or revoked. Upon payment of the renewal foe AND COMPLITIGN orF
THE CONTINUING EDUCATION REQUIREMENTS, the cartificate shall be renewed by
the board each year thereafter for an additicnal ane year period, FAILUSE
TO PAY THE RENEWAL FEE 0N OR BEFORE JUNE 20 CF aNY vEan SHALL ¥OID THE
CERTIFICATE.
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8. EACH OPTOMETRIST FIRST REGISTERED IN THIZ STATE AT LEAIT GHE
YEAR BEFORE THE EXPIRATION OF A CERTIFICATZ IS REQUIRFD AS A COMDITION OF
RENEWAL OF THE CERTIFICATE TO ATTEND RURING THE -YEAF 2EFORE THE EXPIRATION
OF THE CERTIFICATE A CONTIMUING EDUCATION PRNGRAM APPROVED 8Y THE B0ARD FOR
AT LEAST TWELVE BUT NO MORE THAN TWENTY CLOCK HOURS A5 DETERMINED BY RULE
OF THE BOARD.

C. 1IF IT APPEARS THAT A CERTIFICATE WILL HOT SE RENEWED 8Y JULY 1
FOR FAILURE TO ATTEND THE REQUIRED CONTINUING EDUCATION, THE BOARD SHALL
RENEW THE CERTIFICATE IF THE REGISTERED 0PTOMETRIST SUCCESSFULLY PASSES A
WRITTEN EXAMINATION GIVEN BY THE BOARG TO DEMONSTRATE COMPLIANCE WITH THE
PURPOSE OF CONTINUING EDUCATION, BUT THE EX&MINATION MAY ONLY BE GIVEN TO A
REGISTERED OPTOMETRIST IF THE BOARD 'S SATISFIED THAT THE REGISTERED
OPTOMETRIST SEEKING RENEWAL MADE A RcP EFFORT TQ ATTEND THE
CONTINUING EDUCATION AND THAT FAILURE T DD WAS DUE TO CIRCUMSTANCES
BEYOND THE OPTOMETRIST'S COMTROL CR IF THE BNA2G IS SATISFIED THAT THE
PECULIAR CIRCUMSTANCES OF THE REGISTERED JPTOMETAIST MADE THE REQNIRED
ATTENDANCE IMPRACTICAL AS A HARDSHIP. IF A CERTIFICATE HAS MNOT B3EEN
RENEWED BY JULY 1 FOR FAILURE TO ATTEND THE RECUI CONTTNUING EDUCATION,
THE BQARD SHALL REINSTATE THE CERTIFICATZ [F THE APPLICANT ATT
REQUIRED CONTINUING EDUCATION NURING THE YEAS 2EFIKE THE REINSTATEMLII
SUCCESSFULLY PASSES A SIMILAR WRITTIN EXAMINATIONN GIVEM 3Y THE ED470,

D. AN OPTOMETRIST WHOSE CERTIFICATE HAS BEEN VOIDED UNDER THIS
SICTION SHALL NOT BE REINSTATED EXCEPT UPON WRITTEN APPLICATION AND
PAYMENT OF ALL DELINQUENT ANNUAL FEES, PLUS PENALTIES FIXED BY THE BOARD
NJT TO EACEED TWENTY-FIVE DOLLARS PER ANNUM, IF THE APPLICATION FOR
RZINSTATEMENT OF THE CERTIFICATE IS MADE, AND ALL DELINQUENT AND RENEWAL

£ZS AND PENALTIES ARE PAID WITHIN FIVE YEARS AFTER THE CERTIFICATE HAS
BEEN VOIDED, AN INITIAL CERTIFICATION EXAMINATION SHALL NOT 8E REQUIRED.

E. A PERSON HOLDING A CERTIFICATE TO PRACTICE OPTOMETRY IN THIS
STATE WHO HAS NOT ENGAGED IN THE PRACTICE OF OPTOMETRY IN THIS STATE WITHIN
A FIVE-YEAR PERIOD MAY BE REQUIRED BY THE BOARD TO PASS AN INITIAL
CERTIFICATION EXAMINATION BEFORE HIS CERTIFICATE IS RENEWED.

Sec. 8. Sectijon 32-1726, Arizona Revised Statutes, is amended to
read:

32-1726. Fees

The following fees shall be paid to the board:

1. Ffor filing an application for examination, $weaty-£ive UP TO ONE
HUNDRED dollars.

2. Registration fee OR ISSUANCE FEE, $wemby UP TO ONE HUNDRED
dollars.

3. Renewal of certificate to practice optometry, $wenty UP TO ONE
HUNDRED dollars.

4, Application for reciprocity license, £3fty UP TO TWO HUNDRED
dollars.

5. DUPLICATE LICENSE FEE, UP TO TWENTY-FIVE DOLLARS.

ARTICLL 3. REGULATION

§ 32-1751. Practicing optometry without license pro-
hibited
. _ ; .
No person chall engage or continue to engage in the
rractice of optoimelry in this state unless he kas a
certificate in good standing as provided in this chapter,
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§ 3, Ch. 143, T. 'S4, in poart; 67-1411, C. '39, Supp.
54,

§ 32-1752. Recording of certificate

A belder of a certificate shall, before beginning
practice in any locatien, file his certificate or a
certified copy therzof for recor? with the county
recorder of each county in which ke intends to pract-
ize. It shall ba vnlawful to engage in the practice of
optometry 1n any ccinty, including temporary visitant
practice away from the registrant's regular office,
until the certificate has been recorded.

Historical Note

Sowusce:
§ 5, Ch. 143, L. '54, in part; 67-1413, C. '39, Supp.
IS(_E'

€ 32-1753. Regictering place of practice with board

A holder of a certificate shall notify the board in
writing of the place where he is practicing or intends
to begin practice, and of any subsequent change of his
office location, including temporary visit and practice.
Any notice required to be given by the board to any
registered optometrist may be given by mail to this
address.

Historical Note

Source:
§ 5, Ch. 143, L. '54, in part; 67-1413, C. '39, Supp.
'54,

§ 32-1754. Practicc away from registered place of.
business

A registered optometrist who temporarily pract-
ices optometry outside or away from his repular re-

gistered place of practice shall deliver to each patient
there fitted or supplied with glasses, a signed receipt
showing:

1. Ilis permanent registered place of practice.

2. The number cof his certificate.

I-6



§ 32-1755. Grounds for suspension or revocation of
certificate

After notice and hearing the board in its discretion
may suspendé or revoke the certificate of a registered
optometrist for any of the following reasons:

1, Conviction of an offense involving moral turp-
itude,

2, Obtaining a certificate by fraud or deceit.,

3. Cenduct likely to deceive or defraud the public.

4, Unpreofessional conduct,

& Employment of a solicitor to solicit business,
or soliciting from house to house, or person to person.
6. Obtaining a fee or compensation by fraud or

misrepresentation,

i Employment of a person to engage in the pract-
ice of optometry who does not hold a certificate to
practice optometry,

8. Having a contagious or infectious disease,

9, Using any device to evade or defeat the pro-
visions of this chapter, such as a profit-sharing plan
or partnership with an optometrist not registered in
this state. '

10. Violation of any provision of this chapter.
11, The practice of optometry under a false or
assumed name.

12, Violation of any of the rules and regulations
adopted by the board pursuant to its authority tiere-
under. As amended Laws 1959, Ch. 8¢, § 10.

32-1756. Hearing; judicial appeal

A. The board shall hold a public hearing for the purpose of
determining if it should in its discretion suspend or revoke a
certificata. Ten days prior notice of such hearing shall be given by the
board to the certificate holder.

B. The board may compel the attendance of witnesses at the hearing,
and the accused may appear in person or by another and present evidence in
his own behalf. The board shall keep a record of the testimony presented,
and serve a copy of its findings and orders entered on the accused.

C. Except upon conviction of an offense involving moral turpitude
or when a certificate was obtained by fraud or deceit, the revocaticn or
suspension may be set aside by the bodrd within six months from the date
thereof, upen proof, to the satisfaction of the board, that the cause
therefor no longer exists, or that the applicant has been sufficiently
punished,

D. The decision of the board shall be final in any matter relating
to the issuance, renewal, suspension or revocation of a license unless the
person aggrieved, within thirty days after the date of the decision, filas
an appeal with the superior court, and serves a copy of such appeal on the
sacretary of the board. In such app2al, the court shall hear ind determine
the ﬂ?tter de-mevay not more than twenty days after the date of filing the
agpeal.
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§ 32-17537. Allegations sufficient to charge violation

In charging any person in a complaint for injunctien
or in an affidavit, information or indictment with a
viclation of this chapter by practicing optometry with-
out a license, it shall be sufficient to charge that he
did upon a certain day and in a certain county engage in
the practice of optometry, not having a valid license
to do so, without averring any further or more partic-
ular facts concerning the act.

Historical Note
Source:
g 12, Ch. 143, L. '54, in part; 67-1420, C. '39, Supp.
l54.

g 32-1758. Injunctive relief

The attorney general, a county attorney, the state
board of optometry or any citizen of a county where a
person engages in the practice of optometry without
having first obtained a license therefor, or whose li-
cense has been regularly issued and for cause has been
sucpended or revoked, may, in accordance with the laws
geverning injunctions, maintain in the name of the state
an action in the county in which the offense is commit-
ted to enjein such person from so engaging until a li-
cense therefor is secured or restored. A person so
enjoined who violates the injunction shall be punished
as for contempt of court. The injunction shall not re-
lieve a person practicing optometry without a license
from criminal prosecution, but shall be in addition to
any remedy provided for the criminal prosecution of
the offender,

[Tistorical Note
Source:
g 12, Ch. 143, L. '54, in part; 67-1420, C. '39, Supp.

154,

§ 32-1759. Violatlons; classification

A person who practices optometry without at the time having a valid record-
cd certifieate of registration therefor, or who files or nrtempts to file for ree-
ord it certificate of registration issued to another, claiming to be the person
eutitled thereto, is guilty of a elass 2 misdemennor.,  As amended Laws 1078,

Ch. 201, § 756, eff. Oct. 1, 1978,
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APPENDILX II

ARI1ZONA LEGISLATIVE COUNCIL

N .

TO: Douglas R. Norton, Auditor General
FROM: Arizona Legislative Council
RE: Request for Research and Statutory Interpretation (O-79-26)
This is in response to a request submitted on your behalf by Gerald A. Silva in a
memo dated April 13, 1979.

QUESTIONS PRESENTED

_ I. What legal precedent is there to substantiate or refute /the proposition/ that
[the licensing and regulation of/ optometrists protect/s/ the health and safety of the
public?

. Is there, based on legal precedent, a need to license optometrists?

ANSWERS

I. Your first question concerning the existence of any legal precedent to support
the proposition that the licensing of optometrists protects the health and safety of the
public can be approached in two ways: (1) the right of the legislature to regulate the
professions in general and specifically the profession of optometry; and (2) directly on
point, whether such regulation protects the public health and safety.

(1) It is well established at both state and federal levels that one has an inalienable
right to carry on one's business or profession free from all unlawful interference. (See
Wallace v. Ford, D.C. Texas, 21 F. Supp. 624 (1937); Louisiana Board of Examiners in
Watchmaking v. Morrow, 188 So. 2d 160, application for rehearing denied, 249 La. 729,
190 So. 2d 238 (1966); and Miller's, Inc. v. Journeymen Tailors Union Local No. 195, 15 A.
2d 322; affirmed 128 N.J. Eq. 162, 15 A. 2d 824, reversed on other grounds, 312 U.S. 658
(1940)). However, statutes and regulations within the scope of the police power of the
state for the regulation of the professions, trades or business have been held not to
constitute an infringement of such vested rights. (See Collins v. Texas, 223 U.S. 288
(1915); and Northern Inyo Hospital v. Fair Employment Practices Commission, 112 Cal.
Rptr. 872, 38 C.A. 3rd 14 (1974)). For purposes of reference, the police power has been
defined by Black's Law Dictionary (4th edition, page 1317), among other authorities, as:

. . . The power vested in the legislature to make, ordain and establish all
manner of wholesome and reasonable laws, statutes and ordinances, either
with penalties or without, not repugnant to the constitution, as they judge to
be for the good and welfare of the commonwealth, and of the subjects of the

same.*

*See also Commonwealth v. Alger, 7 Cush. (Mass.) 53, 85 (1853).

IT-1



Thus, there is considerable caselaw precedent to support the proposition that there is no
vested right to engage in any of the professions, including the practice of optometry, free
from statutory regulation. (See Bennett v. Indiana State Board of Registration and
Examination in Optometry, 211 Ind. 678, 7 N.E. 2nd 977 (1937)).

(2) The "practice of optometry" is defined by Arizona Revised Statutes section
32-1701, paragraph | as:

. . . The examination and refraction of the human eye and its appendages,
and the employment of any objective or subjective means or methods other
than the use of drugs, medicine or surgery, for the purpose of determining
any visual, muscular, neurological or anatomical anomalies of the eye, the
use of any instrument or device to train the visual system or correct any
abnormal condition of the eye or eyes and the prescribing, fitting or
employment of any lens, prism, frame or mountings for the correction or
relief of or aid to the visual function.

Optometry thus involves, at the most basic level, the examination of the human eye for
refractive error, the recommendation of corrective lenses and the recognition of diseases
of the eye. (See Kachian v. Optometry Examining Board, 44 Wash. 2d 1, 170 N.W. 2d 743,
745 (1969); and Delaware Optometric Association v. Sherwood, 35 Del. Ch. 507, 122 A. 2d
424, 425 (1956)). Since the practice of optometry involves the study of the structure,
functions, deficiencies and corrections of the human eye, it has a direct relationship to
the health of the human body. (See Abelson's, Inc. v. New Jersey State Board of
Optometrists, 3 N.J. 332, 65 A. 2d 644, mod. on other grounds, 5 N.J. 412, 75 A. 2d 867
(1949)). Being thus related to public health, there can be little disagreement as to the
authority of the legislature to regulate optometry and other allied health professions to
safeguard the public health and welfare and to protect the public against ignorance,
incapacity, deception or fraud because of incompetent or unscrupulous practitioners. (See
State v. Borah, 51 Ariz. 318, 76 P. 2d 757 (1938); Barskey v. Board of Regents of State of
N.Y., 347 U.S. 442 (1954); People v. Reuter, 320 Ill. App. 600 51 N.E. 2d 812 (1943); and
Bigelow v. Virginia, 421 U.S. 809 (1974)).

The profession of optometry may, as cited in the dissenting portion of the U.S.
Supreme Court opinion referenced in your letter, essentially be a "mechanical art"
requiring skill or knowledge in the use of certain measuring instruments, rather than an
art or science dealing with the cause, cure and alleviation of disease. (See Friedman v.
Rogers, 47 U.S.L.W. 4151 (February 21, 1979)). This conclusion does not obviate the
empirical relationship between effective vision and good overall physical and mental
health.  However, given the limited training of optometrists in comparison with
ophthalmologists, it is questionable from a public policy standpoint whether the former
should be relied on in any exclusive sense for the detection of eye diseases.

II. In response to the second question in your inquiry, whether there is a need,
based on legal precedent, to license optometrists, an affirmative answer can in general be
derived from the body of caselaw cited in the first half of this opinion. To summarize,
given the relationship between the determination and correction of refractive error in the
human eye and good physical and mental health, there is a rational state interest, under
the police power, to ensure that those who undertake this profession meet a minimum
standard of competency through licensing.

-2-
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CONCLUSIONS:

I. There is considerable legal precedent to support the proposition that the
licensing of optometrists protects the health and safety of the public.

II. Legal precedent as well as considerations of public policy can be cited as
justification for the licensing of optometrists in order to ensure that all who engage in
this profession meet minimum standards of competency.

cc: Gerald A. Silva
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M E M D | August 8, 1979

TO: Douglas R. Norton, Auditor General
FROM: Arizona Legislative Council

RE: Request for Research and Statutory Interpretation (0-79-53)

This is in response to a request submitted on your behalf by Gerald A. Silva in a
memo dated August 1, 1979.

FACT SITUATION:

According to an Assistant Attorney General at the Board of Optometry meeting on
May 22, 1978, the statutes concerning grounds for revocation or suspension of an
optometrist's license are weak. Board minutes stated:

" s

with more authority to regulate matters of this sort (an optometrist ignored
the Board's request to respond to a consumer's complaint) that so often
come to their attention and under present statutes the Board cannot act.”

b ARS 32-1755 is very weak and should be amended to provide the Board

This section (ARS 32-1755) was indirectly modified in the 1979 legislative session through
changes in the definitions of malpractice and unprofessional conduct that are grounds for
revocation or suspension.

QUESTIONS PRESENTED:

1. Is ARS 32-1755 in any senmse "weak" especially when contrasted to other
professional and occupational regulation laws so that the Board of Optometry is prevented
from revoking or suspending optometrists' licenses when justified?

2. Did the 1979 legislative changes mentioned above materially improve the
Board's authority to revoke or suspend licenses?

3. Could the Board have defined unprofessional conduct to include incompetency
by promulgation of rules rather than statutory change contained in the 1979 amendment?

4. Could the Board further refine the definition of unprofessional conduct through
rule promulgation?

DISCUSSION:

1. Arizona Revised Statutes section 32-1755 provides that:

After notice and hearing the board in its discretion may suspend or
revoke the certificate of a registered optometrist for any of the following
reasons:

1. Conviction of an offense involving moral turpitude.

2. Obtaining a certificate by fraud or deceit.
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3. Conduct likely to deceive or defraud the public.

4. Unprofessional conduct.

5. Emplovment of a solicitor to solicit business, or soliciting from
house to house or parson to person.

6. Cbtaining a fee or comp=ansation by fraud or misra2presentation.

7. Employment of a person to engage in the practice of optometry
who does not heold a certificate to practice cptometry. '

8. Having a contagious or infsctious disease.

9. Using any device to evade or defeat the provisions of this chapter,
such as a profit-sharing plan or partnership with an optometrist not
registered in this state. : 7

10. Viclation of any provisicn cf this chapter.

11. The practice of optometry undsr a false or assumed name.

12. Viclation of any of the rules and regulations adopted by the board
pursuant to its authority hereunder.

This section was adopted from Califcrnia law and has not been amended in twenty years.
This section must be read in conjunctica with Arizona Revised Statutes section 32-1701,
paragraph 5 which defines unprofessional cenduct.

A selected review of statutory provisions* prescribing grounds for denial,
suspension or revocation of licenses in various medically-related fields indicates that the
Optometry Board statutes fall within a common regulatory pattern and are not especially
noteworthy for either their strong peints or their weak points. In fact, the same "boiler
plate" language can be found throughout most of Title 32. If Arizona Revised Statutes
section 32-1755 is regarded as "weak” then the majority of Title 32 regulatory provisions
must be viewed in the same manner.

We cannot conclude that Arizona Revised Statutes sections 32-1701 and 32-1755
are especially weak when compared with other Arizona occupational licensing laws.

2. Arizona Revised Statutes section 32-1701, paragraph 5 was amended by Laws
1979, chapter 50 in subdivision (g) to change the term "gross malpractice” to
"malpractice” and in subdivision (h) by adding the phrase "including incompetency”. As
amended, section 32-1701, paragraph 5 now reads:

"Unprofessional conduct” shall consist of:

(a) Wilful disclosure of a professional confidence or knowledge
gained in a professional capacity.

(b) Final judgment of a conviction for an offense involving moral
turpitude, in which case the record of such conviction shall be conclusive
evidence.

(c) Giving or receiving rebates.

(d) Habitual intemperance in the use of alcohol or narcotic drugs, or
practicing or attempting to practice optometry while under the influence of
alcohol or narcotic drugs.

*See Arizona Revised Statutes sections 32-852 and 32-85%.01 (podiatry); 32-924
{chiropractcrs); 32-1201 and 32-1263 ‘dantistry); 32-1401 and 32-1451 (medicine);
32-1554 (aaturopathy); 32-1663 !nursing); 32-1927 (pharmacists); 32-2042 (physical
therapy); 32-2081 (psychologists).

e
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(e) Lizpersenation of anothar licensed gractitioner.

(f) inowingly having professional connection with or lending one's
name to an illzzal practitioner.

(g) Maloractice.

(k) Aay conduct or practice, including incompetency, which
constitutes a danger to the health, welfare or safety of a patient or the
public.

The addition of the phrase "including incompetency” did, in our cpinion, brcaden the
board's authority to revoks or suspend a license under.Arizona Revised Statutes saction
32-1755. It is less clear what =ffect the deletion of the word "gross” has. We are unable
to discarn any significant difference between the phrases "gross malpractice” and
"malpractice”. It is extremely difficult to delineate the boundaries between "gross”
malpractice and "ecrdinary" malpractice. Such phrases as "great or excessive
malpractice”, the "abs=nce of slight care” and "extremely reckless" have been used to
describe gross malpractice. 18A Words and Phrases, "Gross Malpractice” and "Cross
Megligence” (1979). A leading commentator has noted that there is:

=l

. .. no generally accepted meaning /of the phrase gross negligence/; but the
probability is, when the phrase is used, that it signifies more than ordinary
inadvertence or Iinattention but less than conscious indifierence to
consequences; and that it is, in other words, merely an extreme departure
from the ordinary standard of care. W. Prosser, Torts 184 (4th Ed. 1971).

Tc the extent that the delstion of the term "gross” can be perceived as lessening the
standard by which malpractice actions become "unprofessicnal conduct”, the board's
authority to suspend or revoke licenses has been materially altered.

3. We believe that the Optometry Board could have defined unprofessional
ccnduct to include incompetency by promulgation of rules rather than by statute. As we
noted in an earlier memo (O-79-3, dated March 14, 1979) issued by this office:

. . . the constitutional power of the legislature to legislate cannot be
relinquished or delegated so as to permit an administrative agency to range
at large and determine for itself the conditions under which a law should
exist and pass the law it thinks appropriate. (citation omitted)

This does not mean that when authorized to do so by their enabling legislation
administrative agencies:

. . . may not make rules and regulations supplementing legislation for its
complete operation and enforcement if such rules and regulations are within
the standards set forth by the legislature. Haggard v. Industrial
Commission, 71 Ariz. 91, 223 P.2d 915 (1950).

The Optometry Board is clearly authorized to inake rules and regulations governing
the practice of optometry. Arizona Revised Statutes section 32-1705, subsection A.
While in Arizona Revised Statutes section 32-1701, paragraph 5, the legislature has
expressly defined "unprofsssional conduct”, subdivision (h) of that paragraph provides that
unpreofessional conduct shall consist of:
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. . . ‘alny conduct or practice, including inccmpsatency, which constitutes a
ar to the health, welfare or safety of a patiant or the public.

this statutory language provides standards under which the Optometry Board
L -~

TN
nd the m=aaring of the term "unprofsssional cenduct” through its rule-making
=

nde=d, in two instances the heard has already reiined the meaning of the
orofessional conduct”. In A.C.R.R. R4-21-02, subsection A, paragraph 2, the
prescribed that if an optometrist accepts 2 :Jloyr.:ent or places himself under
T
i 3

1
n

ric services for the oublic, "such ac\.eptﬁﬁc‘ﬂ shall bSe deemed to
itutz unprofessional conduct.” Additionally, the board has provided that:

ontrol, dirzctly or indirectly, of a corporation, tradiag parta=rship or layman and
=]

« « . (thhe failure, nsglect or --efvs*:l of any optometrist in the State of

rizona to ke2p a complete record of all patisnts examined by him, and/or
for whom he has adapted optical ac hhsscries, for a period of not less than
six {6) years shall be deemed to constitute "Unprofsssional Conduct”.
A.C.R.R. R4-21-04, subsection F.

Thus it would seem that the board by regulation could have declared incompetency to be
":nprcisssicnal conduct”. Incompetency cartainly falls within the legis latize standard of
"conduct or practice which constitutes a danger to the health, welfare or safety of a
patient or the public.”

+. Tke Cptometry Board could further refine the definition of unprofessional
conduct through rule promulgation so long as it falls within and doas not conflict with the
e

guidalines .\:, ressed in Arizona Revised Statutes section 32-1701, paragraph 5. See
discussion in point three of this memo.
CONCLUSIONS

1. Arizona Revised Statutes section 32-1735 is quite similar to other Title 32
statutory preovisions which prescribe grounds for derial, suspension or revocation of
licenses.

2. The Laws 1979, chapter 50 addition of "incompetency" to the definition of
unprofessional conduct materially improved the Optemetry Board's authority to revoke or
sucpend Licenses. It is less clear what effect the change in terminology of "gross
malgpractice” to "malpractice” has on the board's authority.

3. The Optometry Board could have defined unprofessional conduct to include
incompstency by promulgation of rules rather than by statutory change.

4. Th2 Cptometry Board could further refine the definition of unprofessional
conduct throuzh rule promulgation so long as it falls within and does not cenflict with
existing s:JtLtcry Juidelines.

cc: Gerald A. Silva
Perizrmance Audit Manager

|
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July 25, 1979

TO: Douglas R. Norton, Auditor General
FROM: Arizona Legislative Council
RE: Request for Research and Statutory Ihterpretation (©=79-52)

This is in response to a request made on your behalf by Gerald A.
Silva in @ memo dated July 20, 1979.

BACKGROUND:

Arizona Revised Statutes section 32-1755 states:

"After notice and hearing the board in its discretion may
suspend or revoke the certificate of a registered optometrist
for any of the following reasons: . . ."

However, Arizona Revised Statutes section 41-1009, subsection D states:
"Unless precluded by law, and except as to claims for
compensation and benefits under chapter 6 of Title 23,

informal disposition may be made of any contested case by
stipulation, agreed settlement, consent order or default."

QUESTION PRESENTED:

Can the Arizona State Board of Optometry impose intermediary
penalties such as: '

1. Public letter of reprimand.
2. Probation.
3. Regquire specific educational courses.

4. Periodic review or supervision of an optometrist's practice by the
Board.

DISCUSSION:

Since the Board of Cptometry is a state agency, it is clear that the
provisions of the Adrinistrative Procedure Act (Arizona Revised Statutes
section 41-1001 et seq.) apply to all proceedings of the Board. Arizona
Revised Statutes section 41-1001, paragraph 1; Didlo v. Talley 21 Ariz. App.
#46, 520 P.2d 540 (1974). Thus, unless precluded by law, the provisions of
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Arizona Revised Statutes section 4#1-1009, subsection D, which allows for an
informal disposition of a contested case, apply to actions by the Board of
Optometry in deciding the legal rights, duties or privileges of a registered
optometrist.

In conferring the power on the Board to suspend or revoke the
certificate of a licensed optometrist, the term "may" in Arizona Revised
Statutes section 32-1755 is used in the permissive, rather than a restrictive,
sense. The power conferred upon the Board could not be construed as a duty
since the statute explicitly states that the Board act "in its discretion". See
Dickerson, Legislative Drafting section 7.4. Therefore, the language of the
statute does not require that the Beard only suspend or revoke the
certificate. In addition, there is no proscription against imposing a lesser
penalty short of suspension or revocation. Because of this, the Roard would
not be prohibited from informally disposing of a case as allowed by Arizona
Revised Statutes section 41-1009, subsection D.

It should be noted that the informal dispesition can only be imposed
in a contested case. A contested case is defined in Arizona Revised
Statutes section #1-1001, paragraph 2 as a proceeding in which the legal
rights, duties or privileges of a party are required by law to be determined
by an agency after an opportunity for a hearing. Therefore, the informal
disposition could take place only after the Board of Optometry held a
hearing to decide whether or not the certificate of a registered optometrist
should be suspended or revoked.

The term "informal disposition" is not defined in Arizona Revised
Statutes or by case law. It appears that an agreement to or default
regarding the penalties listed in your letter would qualify as an "informal
disposition".

CONCLUSION:

Since the provisions of the Administrative Procedure Act apply to the
Board of Optometry, the Board may informally dispose of a contested case
by stipulation, agreed settlement, consent order or default.

ces Gerald A. Silva
Performance Audit Manager

Iv-2



Complaint

Number

1

I~

10

11

Description
of
Complaint

Contacts prescribed
caused great pain

Patient could not see
with glasses provided;
had to obtain proper
glasses from another
doctor

Patient could not see
with glasses provided;
had to obtain proper
glasses from another
doctor

Patient did not want
the type of glasses
that were prescribed

Patient wanted a copy
of the prescription
but the doctor would
not release it

No record of the
charges of this
complaint

Patient wanted a
refund for unaccept-
able contacts

No record of the
charges of this
complaint

No record of the
charges of this
complaint

Patient received
unacceptable glasses
and wanted a refund,
Board dropped com-

plaint because patient

did not appear at
Board meeting to dis-
cuss the complaint
Doctor refused to

release prescription,
subsequently released

CASE STUDIES OF CONSUMER COMPLAINTS
RECEIVED BY THE BOARD OF OPTOMETRY

FOR CALENDAR YEAR 1978

APPENDIX V

Disposition
No

Elapsed No Jurisdiction Settled By
Process Suspension Record and/or no Both Parties
Time or of Violation and Dropped
(Days) Revocation Disposition Of Optoms;Law By The Board

126 X

42 X

42 X

30 X

30 X

28 X

63 X
Unknown X

35 X

35 X

Gl X

v-1



Complaint
Number

12

13

14

15

16

17

18

19

20

21

CASE STUDIES OF CONSUMER COMPLAINTS
RECEIVED BY THE BOARD OF OPTOMETRY
FOR CALENDAR YEAR 1978

Disposition

No
Elapsed No Jurisdiction Settled By
Description Process Suspension Record and/or no Both Parties
of Time or of Violation and Dropped
Complaint (Days) Revocation Disposition Of Optom.Law By The Board
Patient billed for 91 X
contacts which
never arrived
Patient claimed 126 X.
glasses did not
correct his vision
Patient claimed 1 X
glasses were unusable
and wanted a refund
Patient claimed doctor 42 X
did not fill pre-
scription properly
Patient claimed pre- 42 X*
scription was wrong;
doctor said fit of
glasses was incorrect
Patient said glasses In pro-
were too heavy and cess
prescription is not
correct
Patient claimed he Unknown X
never received the
glasses after pay-
ing for them
Doctor refused to 1 X
release prescrip-
tion, subsequently
released
Records could not 91 X
be located when
doctor relocated
his office
Glasses cause In
patient headaches Process
and illness =
Totals ~0- 1 13 5

Complaint's disposition was '"'mo violation
parties and dropped by the Board."

of optometry law' and "settled by both



CASE STUDIES OF CONSUMER COMPLAINTS
RECEIVED BY THE BOARD OF OPTOMETRY
FOR CALENDAR YEAR 1977

CONSUMER

Complaint

Number

Elapsed
Process
of Time
(Days)

Description

Complaint

Suspension
or

Revocation

Disposition
No
No Jurisdiction
Record and/or no
of Violation

Disposition Of Optom. Law

Settled By
Both Parties
and Dropped
By The Board

Unacceptable pre- 49
scription which

was filled success-

fully by an ophthal-
mologist

Patient claimed 49
frames were loaned

to her by the doctor;

but the doctor charged

her for them

Patient received 202
an unacceptable

pair of glasses;

doctor subsequently

gave her a pair of

acceptable glasses

Patient wanted a L
copy of the pre-

scription, but the

doctor would not

release it.*

Doctor did not fit 336
lenses in the frames
properly, thereby

ruining patient's

frames, Doctor sub-
sequently provided

new frames

Doctor illegally 175
used eye drops on

the patient

The Rules and Regulations of the Board
the rules were changed to conform to the Optometry Act.

sequently,

V=3

X

and the Optometry Act conflicted.

Sub-



Description

Complaint of

Number

wlanta
w

7

ComElaint

Patient wanted a

copy of his prescrip-
tion but the doctor
would not release it.
Board stated "'since
you received the
refund you have
relieved the doctor

of his duty to provide
the prescription."”

Board received this
complaint from
Arizona State Uni-
versity Newspaper but
would not take action
until it received
complaint directly
from the complainant.

Two years later,
complainant com-
plained that glasses
were not acceptable,
Wanted to make Board
aware of poor services
received

Totals

CASE STUDIES OF CONSUMER COMPLAINTS
RECEIVED BY THE BOARD OF OPTOMETRY
FOR CALENDAR YEAR 1977

Disposition

Settled By
Both Parties
and Dropped
By The Board

No
Elapsed No Jurisdiction
Process Suspension Record and/or no
Time or of Violation
(Days) Revocation Disposition Of Optom.Law
1 ' Xkt
1 X
1 X
-0- ~0- 6

Complaints disposition was
parties and dropped by the Board."

V-4

"No violation of Optometry Law' and'Settled by both



CASE STUDIES OF CONSUMER COMPLAINTS
RECEIVED BY THE BOARD OF OPTOMETRY
FOR CALENDAR YEAR 1976

Disposition
No
Elapsed No Jurisdiction Settled By
Description Process Suspension Record and/or no Both Parties
Complaint of Time or of Violation and Dropped
Number Complaint (Days) Revocation Disposition Of Optom Law By The Board

1 No record of the Unknown . X
charges or dispo-
sition of this
complaint

2 Same as complaint Unknown X
#1

3 No record of the Unknown
charges on this
complaint. Com-
plaint was referred
to another entity

4 No record of the 155 X
charges of this
complaint

5 Same as complaint 1 X

i

6 Patient had trouble 63 X
wearing contact
lenses he was given
by his optometrist

7 Patient received 3 X
unacceptable glasses
and wanted a refund

| |
o
||

Totals ~0-

V=5



Complaint

Number

CASE STUDIES OF COMPLAINTS INITIATED
BY THE BOARD OF OPTOMETRY FOR CALENDAR

YEAR 1978

Disposition

Elapsed

Process
Time

(Days)

Suspension
or
Revocation

Description
of
Complaint

Cease
and
Desist
Order
Issued

Violator Referred
is to to

Review  Another
Ads Entity

No
Violation

of
Optometry

Law

No

Record
of
Dispositio

1

10

Doctor using 70
previous owner's

name beyond time
allowed

Doctor using 42
previous owner's

name beyond

time allowed

Computer admin- 30
istered eye exam

is not a com-

plete exam; mis-
representative
advertising

Misrepresenta- 1
tive advertis-

ing

Misrepresenta- 11
tive advertis-

ing in the yellow
pages of the phone
book

Dispensing op- 1
tician; adver-
tisement claim-

ing he was an
optometrist

Advertising as a 91
licensed optome-
trist when not
licensed

Corporation adver- 49
tising as an

optometrist

Doctor advertis- 157 X%
ing as a spe-

cialist

Misrepresentative 42
advertising

X



Complaint
Number

CASE STUDIES
BY THE BOARD

OF COMPLAINTS INITIATED
OF OPTOMETRY FOR CALENDAR
YEAR 1978

Disposition

Elapsed

Process
Time

(Davs)

Suspension
or
Revocation

Description
of
Complaint

No
Referred Violation
to of
Another Optometry
Entity Law

Cease
and
Desist
Order
Issued- . -

Violator
is to
Review
Ads

No
Record
of
Disposition

11

12

13

14

15

16

17

b

Failure to record 98
license with the
county doctor is
practicing in
Doctor advertis= 98
ing as a special-
ist; repeat vio-
lation by same
optometrist in
complaint #9

In
Process

Advertising as

a specialist;
outcome awaiting
appeal of com-
plaints 9 and 12

Doctor using 98
previous owner's
name beyond

time allowed

Related to case 98
#14; using re-

tired optome-

trist's name for

advertising

Doctor using 60
previous owner's
name beyond

time allowed

In
Process

Doctor is charged
with child
molesting, a
felony

-

Totals

Being appealed

| |
o
||

| |



CASE STUDIES OF COMPLAINTS INITTIATED

BY THE BOARD OF OPTOMETRY FOR CALENDAR
YEAR 1977

Disposition

Cease No
Elapsed and Violator Referred Violation No
Description Process Suspension Desist is to to of Record
Complaint of Time or Order - Review Another Optometry of
Number Complaint (Days) Revocation Issued Ads Entity Law Dispositio
1 Misrepresenta- 98 X
tive advertis-
ing
2 Advertising as 56 X
an optometrist
without a license
3 Doctor advertised 1 X
stating '"Satisfac-
tion Guaranteed";
Board wanted to
know the definition
of this claim . - - . - _
Totals fud = =il 2 - =0-



CASE STUDIES OF COMPLAINTS INITIATED
BY THE BOARD OF OPTOMETRY FOR CALENDAR

YEAR 1976
Disposition
Cease No
Elapsed and Violator Referred Violation No
Description Process Suspension Desist is to to of Record
Complaint of Time or Order . Review  Another Optometry of
Number Complaint (Days) Revocation Issued Ads Entity Law Dispositicn
1 Doctor got license 108 X
by reciprocity
but did not prac-
tice in Arizona
in 60 days of
licensure
2 Same as complaint 25 X
#
3 Same as complaint 108 X
#1
4 Same as complaint 115 X
#
5 No record of Unknown X
the charges
or disposition
of this complaint
6 No record of Unknown X
the charges or
disposition of
this complaint
7 Same as complaint 56 X
#
Totals 5 -0- -0- -0- -0- -2
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L

TO: Douglas R. Norton, Auditor General
FROM: Arizona Legislative Council
RE: Request for Research and Statutory Interpretation (O-79-51)
This is in response to a request submitted on your behalf by Gerald A. Silva in a
memo dated July 18, 1979. ’

FACT SITUATION:

The Arizona State Board of Optometry regulates the optometry profession. In
regulating the profession of optometry, the Arizona State Board of Optometry receives
and resolves complaints.

In the case of State Board of Technical Registration v. McDaniel, 84 Ariz. 223, 326
P.2d 348 (1958) the Arizona Supreme Court commented that:

Indeed the Board would be remiss in its duty if it did not investigate
complaints made to it to see if such acts constituted professional
misconduct sufficient upon which to predicate formal charges.

QUESTIONS PRESENTED:

1. Would the McDaniel case apply to the Arizona State Board of Optometry?
Would the Arizona State Board of Optometry be remiss in its duty if it did not investigate
complaints made to it to see if such acts constituted professional misconduct sufficient
upon which to predicate formal charges?

2. If the Board of Optometry does conduct investigations of complaints to see if
such acts constituted professional misconduct sufficient upon which to predicate formal
charges, what would a proper investigation consist of?

ANSWERS:

I. A review of the McDaniel case indicates that the Supreme Court's statement
would not be controlling in a case concerning the Optometry Board because the statement
was merely dictum. Any expression of opinion by a court on a question not up for decision
is purely dictum and is not precedential authority for later cases. Hernandez v. Yuma
County, 91 Ariz. 35, 369 P.2d 271 (1962). The court in the McDaniel case was not faced
with the question of the failure of the Technical Registration Board to investigate

complaints.

More important is that the Technical Registration statutes differ from the
optometry statutes in that the Technical Registration Board is specifically required by
statute to "hear and pass upon complaints or charges" (Arizona Revised Statutes section

32-106, subsection A, paragraph 4).

There are two arguments on the issue of whether the Optometry Board violates its
duties if it fails to investigate complaints presented to it; each reaching an opposite

VI-1



conclusion. First, Arizona Revised Statutes, Title 32, chapter 16 does not specifically
mandate that every complaint to the Optometry Board must be investigated. A general
rule of law is that the powers and duties of an administrative agency must be measured by
the statutes creating them. Pressley v. Industrial Commission, 73 Ariz. 22, 236 P.2d 1011
(1951). Under this rule a strict interpretation of chapter 16 would result in the conclusion
that the Optometry Board is not required to investigate every complaint submitted to it.

However, it can also be argued that the duty to investigate complaints is an
implied duty which is necessary to protect the public and to effectively regulate
optometrists. A more reasonable interpretation of chapter 16 results in the conclusion
that the statutory scheme makes little sense if the Board has no duty to investigate
complaints. The legislature has defined "unprofessional conduct" (Arizona Revised
Statutes section 32-1701, paragraph 5), has provided the Board with authority to hire
investigators to assist in investigations of unprofessional conduct (Arizona Revised
Statutes section 32-1705, subsection D) and has prescribed hearing procedures for
disciplinary action for unprofessional conduct (Arizona Revised Statutes section 32-1755).
A failure to investigate complaints of unprofessional conduct would render these statutory
provisions meaningless and would result in little protection for the public against
unprofessional conduct. Arguably this would defeat the legislative intent of these
sections.

We are unable to predict how an Arizona court would resolve these arguments.
You may wish to recommend that the statutes be amended to specifically require the
Optometry Board to investigate complaints presented to it.

2. There is no statute or regulation in Arizona which requires specific
investigatory procedures for the Board of Optometry. Additionally, it does not appear
that there are any such provisions which govern other professional and occupational
licensing boards. It is apparent that the legislature has left investigatory procedures to
the discretion of the particular board.

However, a proper investigation would seem to include, as a minimum, the
following procedures:

a. Interviewing the complainant, the optometrist who is the subject of the
complaint and any third person who might have knowledge of the facts of the
complaint.

b. Verifying any previous complaint against the optometrist and the disposition of
the complaint.

c. Checking for any previous complaints by the complainant.

d. Identifying the generally accepted practice in the profession for the act which
is the subject of the complaint.

Finally, Arizona Revised Statutes section 41-1010, relating to evidence at hearings
in a contested case, offers some insight into the kind of evidence which should be
gathered in an investigation: it must be "substantial, reliable and probative."

CONCLUSIONS:

I. The McDaniel case does not apply to the State Board of Optometry. A strict
interpretation of Title 32, chapter 16, Arizona Revised Statutes, results in the conclusion

P )
VI-2



that the Optometry Board has no randatory duty to investigate complaints. A more
reasonable interpretation of this chapter results in the conclusion that mandatory
investigation of complaints is necessarily implied from the statutory scheme. You may
wish to recommend that the statutes be amended to prescribe mandatory investigation of
complaints.

2. A proper investigation of a complaint against a licensed optometrist should
consist of obtaining relevant information so that the Board of Optometry could determine
whether to proceed with a formal hearing. :

cc: Gerald A. Silva
Performance Audit Manager
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THE UNIVERSITY OF ARIZONA

HEALTH SCIENCES CENTER
TUCSON., ARIZONA 85724

COLLEGE OF MEDICINE

DEPARTIMENT OF SURGERY

August 17, 1979

Blake Peterson

Performance Audit Division
Suite 600

112 North Central Avenue
Phoenix, Arizona 85004

Dear Mr. Peterson:

Your letter of August 10, 1979 to Dr. James Ganley regarding
his opinion on a consumer complaint has been turned over to
me as Dr. Ganley will not return to town until August 22, 1979

I have reviewed the materials submitted to Dr. Ganley together
with your letter. Basically, I would agree with the apparent
opinion that Dr. Ganley gave you on the phone. However, I
think the difference in the two prescriptions are highly
significant and cast out on the competency of the indi-

vidual who obtained the first prescription that the patient
was unhappy with. Nevertheless, I would emphasize that it

is difficult to judge competency based on a single episode

but would feel more comfortable with a pattern of such errors
before making a definitive judgement.

I believe that the consumer was justified in registering

his complaint. I further believe that additional investi-
gation is in order to determine if additional complaints of
perhaps a similar nature have been launched against the prac-
titioner responsible for the error. Should the results of
such an investigation be negative, I believe it would be
premature to pass any judgement on this episode regarding
professional competency.

I trust this is sufficient to answer your questions, but
should you wish additional discussion of this matter, please

feel free to contact me directly.

Sincerely,

Harold E. Cross, M.D., Ph.D.
Professor
Section of Ophthalmology

HEC:kds

Dictated but not read.
VII-1
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APPENDIX VIII
ARIZONA LEGISLATIVE COUNCIL

i}

T Douglas R. Norton, Auditor General

April 24, 1979

FROM: Arizona Legislative Council

RE: Request {or Research and Statutory Interpretation (0-79-25)

This is in response to a request submitted on your behalf by Gerald A.
Siiva in a memo dated April 13, 1979.

QUESTION PRESENTED:

Does the State Board of Optemetry have any jurisdiction over
matters where /a customer of an optomeirist is/ not satisfied with a service
or product? If so, what powers does the board have through Arizona Revised
Statutes sections 32-1705 and 32-1755 to investigaic and, if proved to be
valid, correct such complaints?

A review of Title 32, chapter 15, Arizona Revised Statutes, reveals
that no authority =xists enabling the State Board of Optometry to arbitrate
service or product disputes between optometrists and their clients., While
the board's characterization of a product or service complaint as a fee
dispute may be questicnable, the board clearly has no authority to require an
optometrist to remady defective services or materials.

The authority of the board is limited to a licensing function and a
disciplinary function. The board can hire investigators to assist in
investigations of violations of the chapter (Arizona Revised Statutes section
32-1705, subsection D). The disciplinary function of the board consists
solely of the ability to suspend or revoke a certificate after a notice and
hearing upon a finding of any of the following grounds as provided in Arizona _
Revised Statutes section 32-1755:

. Conviction of an offense involving rnoral turpitude.

[

2. Obtaining a certificate by fraud or deceit.
3. Conduct likely to deceive or defraud the public.

. Unproizssional conduct.

+

5. Employment of a solicitor to solicit business, or
soliciting frem house to house or person to person.
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6. Obtaining a fee or coinpensation by fraud or
misrepresentation.

7. Employment of a person to engage in the practice of
cptometry who does not hold & certificate to practice
aptometry.

8. Having a contagious or infectious disease.

9. Using any device to evade or defeat the provisions
of this chapter, such as a profit-sharing pian or partnership
with an optometrist not registered in this state.

10. Violation of any provisicn of this chaprer.

11. The practice of optometry under a false or assumed

name.

12. Vieolation of any of the rules and regulations adopted
by the board pursuant to its authority hereunder,

Arizona Revised Statutes section 32-1701, paragraph 5 as amended by
Laws 1975, chapter 50, eiffective April 17, 1979 cdefines "unprofessional
conduct" as meaning:

(a) Wilful disclosure of a professional confidence or
knowledge gained in a professional capacity.

(b) Final judgment of a conviction for an offense
involving moral turpitude, in which case the record of such
conviction shall be conclusive evidence.

(c) Giving or receiving rebates.

(d) Habitual intemperance in the use of alcohol or
narcotic drugs, or practicing or attempting to practice

optometry while under the influence of alcohol or narcotic
drugs.

(e) Impersonation of another licensed practitioner.

(f) Knowingly having professional connection with or
lending one's name to an iliegal practiticner.

(g) Malpractice.
(h) Any conduct or practice, including incompetency,

which constitutes a danger to the health, welfare or safety of
a patient or the public.
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The board has prescribed by regulation in A.C.R.R. R&-2]-04, subsection G,
thazt:

/f/or materials dispensed by an optometrist or any of his
agents, the failure, negiect or refusal to be sure prescriptions
are filled accurately and with quality workmanship in
ophthalmmic materials shall be deemed +to constitute
unprofessional conduct.

Additicnally an optometrist cannot misrepresent any ophthalmic material or
oprometric services (A.C.R.R. R2-21-03).

Thus, the board clearly has jurisdiction to receive a complaint that an
optometrist is guilty of unprofessicnal conduct as defined by statute and
regulation or that a violation of a statutory provision or regulation has
cccurred. However, the response of the board is limited to holding a hearing
cn whether the certificate of the optornetrist should be suspended or
revoked. No authority exists for the board to remedy unsatisfaciory
services or to require replacement of defective ophthalmic materials. A
dissatisfied patient must resort to other legal procedures to remedy these
perceived wrongs.

CONCLUSION

The State Board of Cptometry has no jurisdiction to arbitrate service
or product disputes between optometrists and their patients. However, the
board does have jurisdiction, for purposes of certificate suspension or
revocation, to determine if an optometrist has committed unprofessional
conduct by a {failure, neglect or refusal to ensure that prescriptions are
filled =accurately and with quality workmenship in materials or has
misrcpresented opthalmic materials or optornetric services.

You inay wish to recommend that the statutes be amended to provide
the board with the power to censure an optomeirist who has provided faulty
service or products.

Please contact this office if you have further questions.

ce: Gerald A. Silva,
Performance Audit Manager
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ARIZONA LEGISLATIVE COUNCIL

HEN

TOs: Douglas R. Norton, Auditor General

August 21, 1979

FROM: Arizona Legislative Council

RE: Request for Research and Statutory Interpretation (0-79-54)

This is in response to a request made on your behalf by Gerald A. Silva in a memo
dated August 17, 1979.

FACT SITUATION:

Arizona Revised Statutes section 32-1724, subsection A provides that applicants
for a certificate to practice optometry shall be given an examination, as follows:

"A. Applicants for a certificate shall be given an examination on the subject
matter currently being taught in the accredited universities or schools of

optometry."

The grading of the examination is defined in Arizona Revised Statutes section 32-1724,
subsection B as follows:

"B. A grade of not less than seventy-five per cent in each subject is required to
pass the examination successfully."

According to the board of optometry president, the board this year intends to grade
the written portion of the examination "on a curve" and intends to accept as passing all
scores that are within one standard deviation below the mean score for each subject. The
written examination is typically administered to approximately 50 persons at each sitting.

QUESTION PRESENTED:

Is the practice of "curving" the examination within the legal purview of the board?

DISCUSSION:

"There is no safer nor better settled canon of interpretation than that when
language is clear and unambiguous it must be held to mean what it plainly expresses."
DeWitt v. Magma Copper Company, 16 Ariz. App. 305, 492 P.2d 1243 (1972). Sutherland,
Statutory Construction, 4th Ed., section 46.04. The language of Arizona Revised Statutes
section 32-1724 plainly expresses that in order for an applicant to successfully pass the
optometry examination, the applicant must receive a grade of at least 75% in each tested

subject.
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The term "per cent" means "...as many parts in the hundred or so many
hundredths." Black's Law Dictionary, 1293 (4th Ed. 1951). If the optometry examination
consists of only a written examination and that examination is graded on a curve, the
board of optometry is not complying with the statutory mandate since the passing rate on
an exarnination graded on a curve would not necessarily be 75%.

In Laws 1979, Chapter 50, section 6, Arizona Revised Statutes section 32-1724 was
amended in part to remove the requirement of a written examination. It appears then
that the optometry examination could consist of an oral or practical examination as well
as a written examination. However, the requirement still remains that, in order to pass
the examination, an applicant must receive a grade of not less than 75% in each subject.

CONCLUSION:

Grading the optometry examination on a curve does not comply with the statutory
requirement that, to successfully pass the optometry examination, an applicant must
receive a grade of not less than 75% in each subject.

ey Gerald A. Silva
Performance Audit Manager
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STATE CAPITOL
Hhoenix, Arizona 85007

Robert B. Torhin

April 16, 1979

Martin Laderman, President
State Board of Optometry
Room 418

1645 West Jefferson
Phoenix, Arizona 85007

Re: Request for Certification of
Rules R4-21-03 and R4-21-04

Dear Dr. Laderman:

We have reviewed the above-referenced rules approved by the
Arizona Board of Optometry on January 22, 1979, and have
determined that the rules must be rejected for the following
reasons.

Subsection D of Rule R4-21-04 reads as follows: "No
optometrist shall violate the rules and regulations of the
Federal Trade Commission."™ This provision constitutes an
improper delegation of authority by the Board of Optometry to
the Federal Trade Commission. '

Rule R4-21-03 is not in proper form for the following
reasons. The use of the term "you must first be certified”
implies that, in addition to being certified by the American
Academy of Optometrists and/or the College of Optometrists,
there are additional requirements not specified in the rules.
The use of the phrase "or other means or methods recognized by
the Board" is not sufficiently specific to be valid.

Finally, subsection B.l conflicts with subsection B as
written. The following change in form is suggested:

B. No optometrist shall in any manner
advertise or hold out to the public that his
services or abilities are superior to those of
any other licensed optometrist except that an
optometrist may advertise as a specialist if he
has been certified by the American Academy of
Optometry as a diplomat in that specialty or as a
fellow in the College of Optometrists in vision
development.

XI-1
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In reviewing the rules submitted, it has come to our
attention that there may be additional problems with Rule
R4-21-04.B. due to the requirement of Rule R4-21.04.B that
every optometrist perform a complete minimum examination which
includes 13 different findings on every patient. The require-
ment may be in violation of state and federal antitrust laws.
Moreover, as your legal adviser, we feel it is our duty to
advise you that, under recent court decision, the Rule may be
invalid as an unreascnable restraint of trade.

Under Arizona law, the practice of optometry involves a
broad range of services, including

[t]he examination and refraction of the human
eye and its appendages, and the employment of
any objective or subjective means or methods
other than the use of drugs, medicine or
surgery, for the purpose of determining any
visual, muscular, neurological or anatomical
anomalies of the eye, the use of any
instrument or device to train the wvisual
system or correct any abnormal condition of
the eye or eyes and the prescribing, fitting
or employment of any lens, prism, frame or
mountings for the correction or relief of or
aid to the visual function.

Ariz. Rev. Stat. Ann. § 32-1701.3.

An individual patient might require one or more of those
services at any given time. But in order to obtain any
optometric service from a licensed optometrist in the State of
Arizona, a patient must undergo and pay for the complete
minimum examination required under Rule R4-21-04.B. On its
face, the Rule therefore appears to interfere with the
patient's ability to purchase needed services at the lowest
possible price, and to further inflate the spiraling cost of
health care by requiring the public to pay for optometric
services that may be unnecessary. For example, a patient who
wants only a prescription for eyeglasses consisting of the four
findings detailed in Rule R4-21-04.Cl js required under

1. Rule R4-21-04.C, as amended, provides:

Any prescription by any optometrist in the state of Arizona
shall contain these minimum findings:

i Refractive power of lenses desired.

2, Reading addition and type of bifocal prescribed.
3. Inner-pupelary distance (far and near).

4. Signature of refractionist and date of refraction.

XI-2
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subsection B to pay for additional findings regarding
ophthalmoscopic factors, color vision and numerous other
procedures.2 In addition, the Rule appears to present an
unnecessary cost barrier to a patient who wishes to change
optometrists or to purchase selected services from an
ophthalmologist, since it requires the patient to pay the
optometrist for a "complete minimum examination™ even if the
required findings have recently been made by another fully
qualified eye care provider.

Because the "complete minimum examination” bundles together
a number of procedures which might otherwise be purchased
separately, the Rule requiring their purchase on the patient's
initial visit to an optometrist may constitute a "tylng
arrangement.” The courts have long held that it is unlawful
for a seller of goods or services to condition the sale of one
product or service (the "tying" product or service on the sale
of another product or service (the "tied" product or service).
E.g., Northern Pacific R. Co. v. United States, 456 U.S. 1
(1958) . When the seller has control over the tying product, a
tying arrangement is a per se violation of § 1 of the Sherman
Act, 15 U.S.C. § 1, and the Uniform State Antitrust Act. Ariz.
Rev. Stat. Ann. § 44-1402. E.g., International Salt Co. v.
United States, 332 U.S. 392 (1947). 1In this case, Rule
R4-21-04.B controls all optometrists in the State of Arizona

2. Rule R4-41-04.B, as amended, would provide:

Any optometrist in the State of Arizona shall make a
complete minimum examination and shall keep a record of the
following conditions of every patient examined:

1. Case history.

2. Aided and unaided visual acuity.

3. External examination.

4, Ophthalmoscopic examination.

5. Corneal curvature measurements.

6. Retinoscopy.

7. Amplitude of convergence and accommodation.

8. Phoria and duction findings.
9. Subjective findings.
10. Fusion.
11. Color vision (initial examination).
12. Visual fields.
13. Prescription given and visual acuity attained.

The current rule lists 15 required findings.

XI-3



Martin Laderman
April 16, 1979
Page 4

and, by forcing consumers to purchase a "complete minimum
examination" in order to obtain any optometric service, it has
a substantial anticompetitive effect.

The sale of distinct products or services as a single unit
ls a recognized form of tying arrangement. See, e.qg., United
States v. Loew's, Inc., 371 U.S. 38 (1962). For example, the
practice of furnishing copying machines and paper only as a
package for a package price was held to be an unlawful tying
arrangement in Advance Business Systems and Supply Co. v. SCM
Corp., 415 F.2d 55 (4th Cir. 1969), cert. den. 397 U.S. 920
(1970) . Recently, the United States Supreme Court held that a
public utility's program of giving free light bulbs to its
residential electric users was an unlawful tying arrangement
which in effect forced electric users to get their bulbs from
the utility. Cantor v. Detroit Edison Co., 428 U.S. 479
(1976) .3 The requirement that every patient has a "complete
minimum examination" on his or her initial visit to an
optometrist has an equally coercive and anti-competitive effect
because it forces the patient to purchase the thirteen required
findings from the optometrist.

According to recent decisions of the Supreme Court, e.g.,
City of Lafayette v. Louisiana Power & Light Co., 98 S.Ct. 1123
(1978) , the fact that Rule R4-21-04.B was adopted by the Board
rather than by private individuals does not make it immune from
antitrust scrutiny. While the Arizona Legislature has
delegated authority to the Board to make and amend rules and
regulations governing the practice of optometry, Ariz. Rev.
Stat. Ann. § 32-1705.A, that delegation of authority does not
exempt the Board from the antitrust laws. To fall within the
"state action®™ exemption from the federal antitrust laws, Rule
R4-21-04.B would have to be mandated by the Legislature, ]
Goldfarb v. Virginia State Bar, 421 U.S. 733 (1975), and the
statute which grants rule-making -authority to the Board gives
no indication that the Legislature expected the Board to
require every optometrist to perform a "complete minimum
examination" on every patient. Ariz. Rev. Stat. Ann. §
32-1705.A. To the contrary, the express limitations which that

3. A similar practice called "bundling" once prevailed in the
computer industry. Under that practice, a manufacturer of
computer hardware provided computer software programs and other
services to its hardware customers at no additional charge,
thereby limiting the competitive market for the software
programs and other services. See, generally, Control Data
Corp. v. International Business Machines Corp., 1970 CCH Trade
Cas., Para. 73,297 (E.D. Minn. 1970).
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statute places on the Board's rule-making authority clearly
reflect the Legislature's intention to preserve competition in
the field of optometry, for the statute specifically forbids
the Board to adopt any rule that would regulate optometrists'
prices, location, billing or advertising (other than the false
or deceptive advertising proscribed by A.R.S. § 44-1481). Id.

Moreover, Arizona's Uniform State Antitrust Act was enacted
in 1974 without any exception for Rule R4-21-04.B or any other
regulation of the State Board of Optometry. Ariz. Rev. Stat.
Ann. §§ 44-1401 et seg. Consequently, the Rule is subject to
both federal and state antitrust laws. (See Arizona Attorney
General Rule No. 132 dated September 8, 1978, and Opinion of
the Arizona Attorney General to Arizona State Board of
Accountancy dated September 19, 1975, 1975-2 CCH Trade Cas.,
Para. 60,529.)

In order for this office to certify Rule R4-21-04, we would
request that the Board provide us with information substantiat-
ing the need for all 13 findings contained in the Rule and an
explanation of why an optometrist cannot rely on part or all of
such findings made recently by another individual qualified to
make such findings.

Sincerely,

BOB CORBIN

Attorney General

BC/mm
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ARIZONA LEGISLATIVE COUNCIL

e

May 21, 1979

TO: Douglas Norton, Auditor General
FROM: Arizona Legislative Council

RE: Request for Research and Statutory Interpretation (O-79-34)

This is in response to a request submitted on your behalf in a memo by Gerald A.
Silva dated April 26, 1979.

QUESTIONS PRESENTED:

Are any of the following rules promulgated by the Board of Optometry in coniflict
with state or federal antitrust provisions?

1. R4-21-02.A.1 - prohibiting an optometrist from paying or rewarding a person
for services in securing, soliciting or steering patients or patronage to himself.

2. R4-21-03 - prohibiting an optometrist from using certain advertising.

3. R4-21-04.B - requiring an optometrist to perform a complete minimum
examination of every patient.

DISCUSSION:

1. Question 1 presents a difficult issue to analyze. The Board of Optometry has
promulgated A.C.R.R. R4-21-02, which reads in part:

A. It shall be grounds for suspension or revocation of license for an
optometrist in the State of Arizona to:

1. Employ or agree to employ, to pay or promise to pay, or reward or
promise to reward in any manner to any person, firm, association,
partnership, or corporation for services in securing, soliciting or steering
patients or patronage to himself or any other optometrist.

The rule prohibits a practice known as "fee referrals". According to the current
president of the Board of Optometry, the rule was promulgated to combat what the Board
apparently viewed as an unethical practice among optometrists.

Stephanie W. Kanwit, director of the Chicago regional office of the Federal Trade
Commission (FTC), noted in her address before the American Bar Association's Antitrust
Law Section that "It is a difficult task to try to judge when professional regulations (such
as codes of ethics) . . . do prevent harm to the public, and when . . . they merely restrain
competition between practitioners and ultimately increase the cost of services." (See
Kanwit, FTC Enforcement Efforts Involving Trade and Professional Associations, 46
Antitrust Law Journal, 640, 641 (1978)).
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Without more factual evidence this rule would seem to have as its basis an ethical
consideration as well as an optometrist's pecuniary interest. The circumstances and
manner of client solicitation are of important concern as will be noted in later discussion
of this point.

For purposes of our analysis, an analogy may be drawn to a somewhat similar
practice known as "fee splitting" which exists within the legal profession. Banned by the
American Bar Association since 1928, the practice involves the payment of money by one
lawyer who has handled a legal matter for a client to another lawyer who initially
referred the client. Usually the amount paid to the lawyer who has done nothing more
than refer a client to the second lawyer is a portion of the fee the second lawyer received
from the client for handling the legal matter. According to a recent story in-The National
Law Journal, February 26, 1979, at 1, col. 1, many lawyers favor the ban against fee
splitting because they consider the practice to be nothing more than a kickback which
inflates the price of legal services to consumers and results in payment to a lawyer who
has done no work. It is reported that fee splitting between lawyers is very common and
despite the ban few disciplinary actions are ever brought.

It is for several reasons that some states are modifying the rule banning fee
splitting between attorneys under certain circumstances. In Florida, Massachusetts and
Texas one of the circumstances is client consent. According to The National Law Journal,
April 2, 1979, at 3, col. 1, California has also proposed a change in its Rules of
Professional Conduct for Lawyers which would permit fee splitting if the client consents
in writing and the total fee charged the client is reasonable.

A related point involves client solicitation. According to The National Law
Journal, March 19, 1979, at 3, col. 1, Illinois is considering the adoption of a code of
ethics for its lawyers which would not only permit fee splitting (though the referring
lawyer would remain responsible for the quality of services delivered) but which would
permit client solicitation. However, solicitation would not be permitted when "coercion,
duress, compulsion, intimidation, threats, over-persuasion, overreaching or vexatious or
harrassing (sic) conduct" is involved.

In California, the State Bar has proposed revised rules for lawyer advertising which
include retaining the present ban on client solicitation in "a specific or particular case or
matter" /July 31, 1978/ 344 Trade Reg. Rep. (CCH) 5.

The U.S. Department of Justice, in presenting its comments on the rules to the
Board of Bar Governors of the State Bar of California on July 26, 1978, objected to the
ban on solicitation. As reported in the previously cited Trade Regulation Reports:

The Department said this type of solicitation helps assure that individuals
will not have access to the courts because of ignorance of the law. Such
solicitation often helps people receive information necessary to select a
lawyer at the right time, the Department said. The Department urged the
fashioning of a narrowly drawn rule that would prohibit solicitation only in
those circumstances likely to lead to undue influence or something similar.

The Board's rule could be construed to be as broad as California's proposed rule
banning solicitation and thus objectionable.

I
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It is apparent that the same ethical concerns are present for the profession of
optometry as for the legal profession.

Despite the fact that enforcement of the Board's rule prohibiting fee referrals may
restrict the right of an optometrist to conduct his business and solicit clients as he wishes,
it is clear that the consumer derives a benefit from enforcement of the rule. Even Illinois
acknowledged that fee splitting between lawyers may drive up legal fees because the
referral fee is included as part of the cost of doing business. Therefore, by prohibiting a
scheme of referral fees the costs of professional services are more likely to remain
uninflated and the consumer is less likely to be harassed by solicitation efforts.

As noted by a staff member of the Federal Trade Commission, it is possible that
under various fact situations a number of antitrust theories could be successfully argued
to defeat the rule in question. These could be drawn from the limitations and prohibitions
included in this state's antitrust law, Title 44, chapter 10, article 1, Arizona Revised
Statutes, federal antitrust laws including the Sherman Act, 15 U.S.C.A. sections 1-7 or
the Federal Trade Commission Act, 15 U.S.C.A. sections 41-58. In addition, a First
Amendment challenge could possibly be upheld as in the recent case of Bates v. State Bar
of Arizona, 433 U.S. 350 (1977). (The Bates case is often cited for the proposition that
the First Amendment's commerical speech doctrine protects the consuming public's "right
to know". See Meyer and Smith, Attorney Advertising: Bates and A Beginning, 20
Arizona Law Review 427 (1978) for a discussion of this issue. However, the rule in
question does not appear to involve the public's right to know except when a less
restrictive alternative to the rule is involved, which is discussed later in this memo.)

We believe that it is unnecessary to reach the issue of whether enforcement of the
Board's rule prohibiting referral fees violates state or federal antitrust law. Without
additional facts and much economic data to determine the impact the rule has, it is not
possible for us to determine whether enforcement of the rule restrains trade or is an
anticompetitive practice. However, it is our opinion that even if the rule was found to
restrain trade or to be anticompetitive, the rule would fall within the "public service
aspect" specified in Goldfarb v. Virginia State Bar, 421 U.S. 772 (1975).

The Goldfarb case first applied federal antitrust laws to the legal profession. The
U.S. Supreme Court held that minimum fee schedules mandated by the Virginia State Bar
were anticompetitive. However, the court left open the question of whether professionals
could ever be treated differently from other trades for purposes of applying antitrust
laws.

The court noted:

The fact that a restraint operates upon a profession as distinguished from a
business is, of course, relevant in determining whether that particular
restraint violates the Sherman Act. It would be unrealistic to view the
practice of professions as interchangeable with other business activities, and
automatically to apply to the professions antitrust concepts which
originated in other areas. The public service aspect, and other features of
the profession, may require that a particular practice, which could properly
be viewed as a violation of the Sherman Act in another context, be treated
differently. Id. at 788-89 n.17.
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In addition, in Boddicker v. Arizona State Dental Association, 549 F.2d 626 (9th
Cir. 1977), cert. denied, 434 U.S. 825 (1977), this same factor was described as one which
"contributes directly to improving service to the public.”

The Boddicker case involved appellate review of an antitrust complaint which had
been dismissed on grounds that the antitrust laws did not apply to a "learned profession".
In this case the profession was dentistry.

Here the circuit court could not find that the arrangements complained of
(requiring membership in the American Dental Association prior to membership in the
Arizona State Dental Association) were so obviously designed to promote public service
that antitrust laws would not apply because of the "learned profession" exemption. In its
analysis, the circuit court declared: '

As we interpret the Court [U.S. Supreme/, to survive a Sherman Act
challenge a particular practice, rule, or regulation of a profession, whether
rooted in tradition or the pronouncements of its organizations, must serve
the purpose for which the profession exists, viz. to serve the public. Id. at
632.

The circuit court in Boddicker cited an exhaustive study of the legislative intent of
the Sherman Act conducted by Robert H. Bork, U.S. Solicitor General at that time, as
"no . . .other than the maximization of consumer welfare." Id. at 632 n.10.

Even if a case could be made that the Board's rule prohibiting referral fees does
restrain competitive activity or restricts an optometrist's right to freely engage in
conducting his business and soliciting clients, enforcement of the rule is consistent with
the purpose of antitrust legislation which is to protect the consumer from harm by
practices which increase costs and restrict consumer choices.

When viewed from this perspective the Board's rule prohibiting the referral fee
schemes appears to benefit the consumer by helping to maintain prices at a level
commensurate with the cost of services actually performed. In addition, the potentially
abusive circumstances of solicitation are minimized. :

There is a less restrictive alternative to the rule's blanket prohibition. That is
exemplified by the fee splitting rules promulgated for attorneys which require client
consent to the fee splitting arrangement. This protects the consumer's "right to know'".
In addition, the rule could require that the client's fee remain reasonable. This protects
the public from high costs and permits consumers to make the choice for their own
professional services.

Additionally, we urge the Board of Optometry to review its rule prohibiting
referral fees in light of the comments the U.S. Department of Justice made with regard
to California's proposed rules for lawyer advertising. It is possible that the Board's fee
referral rule could be more narrowly drawn. In that case, appropriate action should be
taken.

2. Question 2 asks whether A.C.R.R. R#%-21-03 promulgated by the Board of
Optometry violates antitrust laws.
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That rule provides that:

A. No optometrist in the State of Arizona shall use advertising of any kind
or nature which is misleading, false, deceptive or inaccurate in any material
particular, nor shall an optometrist misrepresent any ophthalmic material,
optometric services, credit terms, or values or the nature or form of the
practice conducted by that optometrist or group of optometrists. No
ophthalmic material shall be advertised unless it is described fully and
truthfully in all of its component parts.

B. No optometrist shall in any manner advertise or hold out to the public
that his services or abilities are superior to those of any other licensed
optometrist. ’

C. Every optometrist whose name and address appears in any advertisement
or directory shall be personally responsible to have knowledge of the
contents of that advertisement or directory.

This rule must be analyzed in light of the following information. Section 202 of the
Magnuson-Moss Act, P.L. 93-637, 88 Stat. 2183 (1975) authorizes the Federal Trade
Commission to prescribe trade regulation rules which specifically define acts or practices
which are unfair or deceptive in or affecting commerce. The FTC trade regulation rules
can preempt state law (See Kanwit, FTC Enforcement Efforts Involving Trade and
Professional Associations, 46 Antitrust Law Journal 640, 646 n.23 (1978)).

The FTC trade regulation rule relating to advertising of ophthalmic goods and
services (43 Fed. Reg. 23992 (1978) (to be codified in 16 C.F.R. Part 456)) has been in
effect since July 13, 1978. The trade regulation rule specifically applies to optometrists.

A.C.R.R. R4-21-03, subsection A prohibits the false advertising of materials or
services offered by an optometrist. Since this rule clearly restricts advertising it must be
interpreted in light of the FTC trade regulation rule relating to advertising of ophthalmic
goods and services.

The trade regulation rule, in section 456.3, specifies certain public restraints and
provides in pertinent part:

It is an unfair act or practice . . . for any state or local government entitfy
or any subdivision thereof, state instrumentality, or state or local
governmental official to enforce any:

(a) prohibition, limitation or burden on the dissemination of information
concerning ophthalmic goods and services by any seller or group of sellers,
or

(b) prohibition, limitation or burden on the dissemination of information
concerning eye examinations by any refractionist. PROVIDED: Nothing in
subpart (b) shall be construed to prohibit the enforcement of a state or local
law which permits the dissemination of information concerning eye
examinations, including information on the cost and availability of those

e
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examinations, but requires that specified affirmative disclosure also be
included.

In addition, section 456.5(b) of the trade regulation rule prescribes certain
permissible state limitations on advertising.

Where a state or local law, rule or regulation applies to all retail
advertisements of consumer goods and services (including a law, rule, or
regulation which requires the affirmative disclosure of information or
imposes reasonable time, place and manner restrictions), such a law, rule, or
regulation shall not be considered to prohibit, limit, or burden the
dissemination of information. i

This state has enacted Arizona Revised Statutes section 44-1481 which prohibits
fraudulent advertising practices in general. Strictly construing the language of the trade
regulation rule, it is arguable that the Board of Optometry may not promulgate and
enforce its own rule prohibiting fraudulent advertising of ophthalmic materials and
optometric services. However, this seems unduly restrictive.

It is more appropriate that the Board of Optometry should revise its current rule to
follow the language of Arizona Revised Statutes section 44-1481 as it relates to the
advertising of ophthalmic goods and services and should use the definitions of the latter
terms prescribed in the trade regulation rule. This result would eliminate any question
that the Board was attempting to be generally more restrictive in permitting advertising
than the state.

A.C.R.R. R4-21-03, subsection B prohibits an optometrist from advertising that he
is a specialist. The Board's rule does limit the dissemination of information concerning an
optometrist's services in such a manner that it would conflict with the previously cited
trade regulation rule.

However, this does not mean that the rule could not be revised so it would comply
with the trade regulation rule. The Board is not precluded from promulgating a rule which
requires that "specified affirmative disclosure" also be included in advertising. The Board
of Optometry could revise its rule to require certain additional information if an
optometrist chooses to advertise that he is a specialist. For example, the optometrist
could be required to include in his advertising that he is a specialist certified by the
American Academy of Optometry or other organization which certifies specialists in
optometry. Revising the rule would promote increased consumer information, would help
prevent possible deception in advertising and would seem to implement the purposes of
this state in regulating the optometry profession, as well as public advertising, to benefit
the public and the purposes of the FTC to promote consumer information and prevent
anticompetitive practices.

A.C.R.R. R4-21-03, subsection C would not seem to conflict with the letter or the
spirit of the trade regulation rule.

3. Question 3 asks whether A.C.R.R. R4-21-04, subsection B, which requires that
an optometrist perform a complete minimum examination of every patient, conflicts with
antitrust laws.
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We concur in the reasoning of the Attorney General in a letter dated April 16, 1979
to Dr. Martin Laderman, current president of the Board of Optometry. For the reasons
discussed in that advisory opinion (of which you have a copy), we believe that the Board
rule conflicts with antitrust laws.

Finally, it should be noted that the rules of the Board of Optometry which you
question predate the trade regulation rule. The Board should be encouraged to review its
rules in light of the trade regulation rule. In addition, the federal trade regulation rule
has been appealed to the U.S. Court of Appeals in Washington, D.C. It is important to
remember that this is a rapidly developing area of the law. We suggest that the Board of
Optometry continue to consult with the Attorney General on matters relating to antitrust.

L ak) Gerald A. Silva
Performance Audit Manager
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APPENDLX X111

ARIZONA LEGISLATIVE COUNCIL

L

TO: Douglas R. Norton, Auditor General

June 18, 1979

FROM: Arizona Legislative Council

v -

RE: Request for Research and Statutory Interpretation (0-79-42)

This is in response to a request made on your behalf by Gerald A. Silva in a memo
dated May 12, 1979 and by Jim Sexton in a conversation on June 7, 1979.

BACKGROUND:

According to Arizona Revised Statutes section 32-1705, subsection B, the Arizona
State Board of Optometry:

...shall meet at least once each year at the capitol and at such other times
and places as its president or the governor may designate by call. The board
shall keep a record of its acts, receipts and disbursements, and of
examinations held, with the names and addresses of the applicants and the
results thereof, the names of all persons to whom certificates have been
issued, the date of issuance and all renewals. All such records shall be
public.

QUESTIONS PRESENTED:

1. Does the pass/fail decision of the Board constitute a legal action which must be
conducted at a formal Board meeting and included in the Board minutes?

2. Does the disposition of a complaint by the public against a registered
optometrist constitute a legal action by the Board?

3. If contested, could a pass/fail decision be declared null or void if it was not
conducted at a formal Board meeting and included in the minutes? What other legal
ramifications could result from the improper handling of such decisions?

DISCUSSION:

. The basic rule of the Arizona open meeting law prescribes that "All meetings of
any public body shall be public meetings and all persons so desiring shall be permitted to
attend and listen to the deliberations and proceedings." Arizona Revised Statutes section
38-431.01, subsection A. A "meeting" according to Arizona Revised Statutes section
38-431, paragraph 3 is "...the gathering of a quorum of members of a public body to
propose or take legal action, including any deliberations with respect to such action.":*In
this context, "legal action" is "a collective decision...made by a majority of the members
of a public body pursuant to the...specified scope of appointment or authority, and the
laws of this state." Arizona Revised Statutes section 38-431, paragraph 2.
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Clearly, the Arizona open meeting law (Arizona Revised Statutes section 38-431 et
seq.), which is designed to expose to public view all meetings of any public body, applies
to the Board of Optometry. Op. Atty. Gen. No. 75-7 p. 4%, 1975-1976. This conclusion is
given greater weight by the fact that the legislature recently amended the open meeting
law to inake it clear that meetings of all boards and commissions which are supported in
whale or in part by tax revenues or which expend tax revenues are subject to the law.
Arizona Revised Statutes section 33-431, Laws 1978, chapter 36, section 1.

Moreover, although the open mecting law contains certain exceptions and
limitations, (Arizona Revised Statutes section 38-431.08), none of these exceptions and
lirmitations apply to the fact situation presented to us.

Whether the law applies if the Board meets to consider whether an applicant should
be issued or denied a certificate to practice optometry in this state, or when the Board
disposes of a complaint against a registered optometrist, turns on the question of whether
the Board is meeting to take legal action. As used in the open meeting law, the term
legal action should be construed broadly and is not only the mere formal act of voting but
includes discussions and deliberations by members of the public body prior to the final
decision. Op. Atty. Gen. No. 75-8 p. 55, 1975-1976. The Board is empowered to issue
certificates of registration to practice optometry in this state to qualified applicants.
One prerequisite to the granting of a certificate is the successful passage by the applicant
of an examination conducted by the Board. Arizona Revised Statutes sections 32-1705
and 32-1724. Therefore, any meeting by a majority of the Board to make a collective
decision pursuant to such statutes would be legal action by the Board. The meeting must
therefore be open to the public and the Board must maintain written minutes which
include an accurate description of all'legal action taken. Arizona Revised Statutes
section 38-431.01, subsection B.

In addition, Arizona Revised Statutes section 32-1705, subsection B specifically
requires the Board to keep a record of its acts. It would appear that a pass/fail decision
of the Board is an "act" which requires the maintenance of adequate records.

2. Arizona Revised Statutes section 32-1755 authorizes the Board of Optometry,
after notice and a hearing, to suspend or revoke the certificate of a registered
optometrist for certain reasons. Arizona Revised Statutes section 32-1756, subsection A
requires the Board to hold a public hearing for the purpose of determining if it should
suspend or revoke the certificate of a registered optometrist. Read together, these
statutes require the Board to hold a public hearing after receiving a complaint against a
registered optometrist to decide if the optometrist's certificate should be suspended or
revoked. Therefore, any decision made by a majority of the Board pursuant to these
statutes would fall within the definition of legal action by the Board.

3. Arizona Revised Statutes section 38-431.05 requires that "All business
transacted by any public body during a meeting held in violation of the provisions of this
article shall be null and void." A strict reading of this statute suggests that any desision
by the Board of Optometry at an informal meeting to determine whether an applicant
should be issued a certificate to practice optometry without including the decision in the
minutes would be null and void. The Arizona Court of Appeals recently held that if a
meeting complies with the intent of the legislature in passing the open meeting law, "a

-3,
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technical violation having no demonstrated prejudicial effect on a complaining party
would not nullify all the business in a public meeting if to conclude otherwise would be
inequitable”. Karol et al. v. Board of Education Trustees, Florence Unified School
District No. 1 of Pinal County C.A.No. 2 CA-Civ 2838 _ Ariz. __ (App. March 19,
1979). The court stated that in order to arrive at the intent of the legislature, the
provisions of the open meeting law must be read as a whole. The court went on to state
that the intent of the legislature, in passing the open meeting law, was to open the
conduct of the business of government to the scrutiny of the public and to ban
decision-making in secret.

Thus, under the given fact situation, if the effect of the Board's action was to ban
fromn the public view the decision-making process in approving or denying a person's
application to practice optometry in this state, it would appear that the decision would be
nuil and void. In order to avoid this situation, it would be advisable that when the Board

takes any legal action, it:

...be preceded both by disclosure of that amount of information sufficient to
apprise the public in attendance of the basic subject matter of the action so
that the public may scrutinize the action taken during the meeting, and by
an indication of what information will be available in the minutes pursuant
to A.R.S. section 38-431.01 (B) so that the public may, if it desires, discover
and investigate further the background or specific facts of the decision.
Karol et al. at _ (footnote omitted) »

Finally, a meeting held by the Board of Optometry in violation of the open meeting
Jlaw would cause a member of the Board to be guilty of a class 3 misdemeanor. Arizona
Revised Statutes section 38-431.06.

CONCLUSION:

1. A pass/fail decision of the Board of Optometry is a legal action which requires a
formal Board meeting and must be included in the Board minutes.

2. The disposition of a complaint against a registered optometrist by a member of
the public is a legal action by the Board.

3. A pass/fail decision could be declared null and void if the effect of the decision
is to hide the Board's actions from public examination. In addition, a violation of the open
meeting law could subject the Board members to a criminal penalty.
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TO: All State Agencies
FRCX: Eruce E. Babbitt, Attorney General

FEr: The Public Notice and Minute Taking
Reguizements Under Arizona's Open
Meetino Act, as ame deq Laws 1975

as to the. specific

.~ Several cuestions have arisen

recuirements imposed by Arizona's Open Meeting Act with
respect te the giving of notice of public meetings. In
eddition, the Legislature, in its last regular session,
exended the Cpen Meeting Act by including specific re-
¢uircments with respect to the taking of minutes of
puklic moctings. This memorandum is designed to clarify
tiwe pablic notlicve reculrerents irposed under the Act zng
to inforrs all state agéncies of the rec ently enacted
pifcie takine peoguiresaonis.

this memcrandum,
Counsel of the

nmeeting" i1s open
P

it has been stated that an "open

ouniy in theory if the puillic has no krowledge of the -
time and place at which it is to be held. 75 Harv.L.
Rev. 1182 (19£2). The right to attend and participate
in an open mecting is contingent upon sufficient notice
le“J given., Like other acts, Arizona'ls Open heetln .
hot alfords fow statutory requ:rcnarts"or the mechgnécv
_of giving nptice of meotings of governi nv bodies.

A.R.S. § 38-431.02, addcd Laws 1374, which sets
forth the public notice requiremernts, provides as follows:

A, Public notice cf all regular
mcetirgs of governing bedies
shall be given an fellour:

3. cecncies, boards

end cor stagbopeat with
the oz g T P, ald

XV-1



Memorandum

All State Agencies
August 19, 1975
Pag e Two

notices of their meetings and the neetcings

of their committess and subcommitteas will

be posted and shall give such-public notice
as is reasonable and practicable as to the

time and place of all regular meetings.

2. The countiss and their agencies,
boards and commissions, school districts,
and cother special districts shall file a
statem2nt with the clerk of the board of
Supervisors stating where all notices of
their meetings and the meetings of their
committees and subcommittees will be posted
and shall give such public notice as is
r2asonable and practicable as to the time
and place of all regular meetings.

3 The cities and towns and their
agencies, boards and commissions shall file
a statement with the city clerk or mayor's
office stating where all notices of their
n2etings and the meetings of their com-
nittees and subcommittees will be posted
and shall give such public notice as is
reasonable and practicable as to the tinme
and place of all regular meetings.

B, If an executive session only will
be held, the notice shall be given to the
members of the governing body, and to the
general public, stating the specific pro-
visicn of law authorizing the executive
session. '

Cs Meetings other than regularly
scheduled meetings shall not be held with-
out at least twenty-four hours' notice to
the members of the governing body and the
general public. 1In case of an actual emer-
gency, a meeting may be held upon such notice

- as is appropriate to the circumstances.,

D. A meeting can be recessed and held

with shorter notice if public notice is given
as required in pParagraph A of this section.
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n leeting Act when originally enacted in 1932

) 2
made no spec

pecific provision for the giving of notice. Whjile
the requirements set forth in the 1974 amendments provida
some guidelines, the particular méchanics of giving notics
hawva not been seot forth. Moreover, the language used in
the 1974 amendments relating to notice is ambiguous, con-
tusing and often contradictory. Without engaging in a long
liscussion of the many proslems involved, we offar tha 5o -
lewing guidelines to »a followed in complyirg with the noziz-:
reguirements of A.R.S. § 38-431.02, Althoush an Bgency ia
following thesa guidelines will in some cases do rore fhan
rag¢iiired bv the Act, it sheould naver fall ehort o< the fetts
racuiredeats, Being ovar-zauntious is cfftainly justificd,
however, in view of tha sericus consequnaces for wviolating
the Actk. For 2Xanple, a decision made in a meeting fcr which
d2rfective notice was given may likely be declared null and
void by reason of A.R.S. § 38-431.05.:

As Statement to Secretary of State

Eéch state agency which is a governing bedy as defined
1n A.R.S. 5 32-431 nmust file a statement with the Secretary
of State stating where notices of all its meetings and the
meatings of its comrittees or subcormittess will be posted.
See Appendix A for a seample statement. The purpose of the
statement 1is to provide information to the public regarding
the place where it can find notices of the governing body's
meetings.  Generally, a governing body will post notices of
i%5 meetings directly outside the door to its offices or con
a bulletin board in the lobby of the building in which the
governing body's offices are located. Governing bodies which
hcld regular meetings on the same day of each month may post
notices of such meetings by providing the information under
the body's name in the building directory. For example, the
directory listing in the lobby of the building might look as
follows:

Arizona Accountancy Board Room 202
(Regqular meetings every 2nd Monday of each month)

B. Reqular Meetings

Regular meetings are generally those required to be
conducted on a regular basis by statute and the dates of
which are set by statute, rule, ordinance, r2solution or
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custem.  For each regular neeting, the goverring body must
POSt a Notice of Regular Meeting at the nlace deseribed in
the stateqent filed with ths Secretary of Stata as deseripag
above. S§ee Apperdix B for a sample tlotice oFf Regular Maet-
ing. The Posting of thig notice must be dons as far in ag-
vance of the regular R2eting as ig zeasonable 2nd in no
event less than 24 'hours Prior to the m2eting, in additicn,
the governing body mus+ give additional netice asg i3 raason-
able undsr the circumstanc95. everal types of acditional
notices whigh might be given ars described ip Paragragh 7

below.

C Special Meetings Other Than Emargency rigetings
_____ﬁ_____*_li_ﬁ*__h__h______‘ﬁi___ﬁ__““___ﬁ_

Special meetings are alj meetings other than regular
neatings, For €ach special meeting, the governing bedy
IJUSt post a Notice Of Special Heeting at the Place described
in the statement filed with the Secretary of State, Sece
Appendix C for 4 Sample Notice of Special Me=*ting. Tha-
govarning bocdiy shoulq also give sucn additioral notice as
is reasouzble under the circumstances. Son Paragraph F
below, mhig Zdditional notice MUSt inclide notica both to
the general pPublic ang €ach menbar of the governing bedy.
The several notices given, including the Notica of Spacial
Meeting posteq as described above, must be accomplished at
least 24 hours Prior to the time of the special meeting,
€Xcept in the Case of an emergency Teeting covered under
Paragraph p below.

D Emergengx Meetings .

Emergency meetings are those special meetings in which

the doverning body ig unable to give the regquired 24 hours
notice. 1In the case of an actual €mergency, the special

o]

analysis and cannot be specifieqd by gereral rules, However,
any relaxation or deviation ip the normal manner of providg-
ing notice of meetings, either to the general public or to
members of the governing body, must be carefully scrutinized
and can be justifieq only for Compelling practical limita-
tions on the ability of the governing body to follow its
normal notice Procedures,
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B Zxecutive Sessions

An executive session is nothing more than a meecing
(ragular or special) wherein the governing body is allowad
uacder the Opan Meating Act to discuss and deliberate on
matters in secret.  See A.R.S. §.38-431.03. Separate
notice ne=d not be given of an executive sessiocn if it is
held in conjunczion with a properly noticed regular or
special maeting. However, where only an executive sessicn
will e held, all notices of +he meeting must state the
spacific provision of law authorizing the execuziva ses-
sion, inciuding a reference to the appropriate paragraph
of Subsection A of A.R.S. § 38-431.03, Seao Appendix D for
a sample Notice of Executive Session.

P Additional YNotice

In d=ciding what types of notice shall be given in
addition to posting, governing bhodies should consider the
following:

1.  Newspaper Publications

In many cases, notice of meetings can be
disserinated by providing press ralea=es to
newspzd :rs publiched in the area in which
nctice Is to be given. In additicn, paid
lejal notices in such newspzapers may ke pur-
chased by tine governing body.

s Mailing List

Some bodies may wish to provide a
mailing list whereby persons desiring to
obtain notices of meetings may ask to be
pi2ced on a railing list. 21l notices of
mectings iseued will then be mailed to those

Fpearing on the current mailing list.

3. Articles or Notices in Professional
Or Business vtublications

In addition, the governing body may ob-
tain publication of articles or notices in
those professional and business publications
relating to the agency's field of regulation.
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HIOoGNULA AVL

QUANTITATIVE RESULTS OF THE OFFICE
OF THE AUDITOR GENERAL SURVEYS
OF THE ARIZONA OPTOMETRY AND
OPHTHALMOLOGY PROFESS IONS

These surveys were conducted to obtain general information regarding the
optometric profession and the Board of Optometry. Surveys were sent to
all optometrists licensed by the Board of Optometry as of April 10, 1979,
and to all ophthalmologists maintaining a membership in the Arizona
Oophthalmological Society. The number of surveys sent and returned are

scheduled below.

Number Number Percentage
Sent Returned Returned
Optometrists 463 231 50%
Ophthalmologists 120 68 57
Total 583 299 51%
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STATE OF ARIZONA
OFFICE OF THE AUDITOR GENERAL
GENERAL SURVEY OF OPTOMETRISTS

1, Do you believe that the absence of the licensure and regulation of optome-
trists would significantly harm, affect, or endanger the public health
and welfare?

223 ves
6 no
2 ' no opinion
2. Do you believe that there is a less restrictive method of regulation which
would adequately protect the public? -
23 yes
202 no
3. Have you ever been involved in the board's complaint review process?
19 yes
213 no
If yes, Yes No
A) Was the matter resolved in a timely fashion? 18 2
B) Was the resolution equitable? 16 3
C) Was a formal hearing involved? 5 14
D) Did you appeal the board's decision? 2 13
If yes, did you win the appeal? 2 0
4, If you were the subject of a complaint, how would you rate the manner in which
your case was handled?
9 excellent
7 satisfactory
2 poor
0 unacceptable
5 Have you had any contact with the board's administrative office?
76 yes
149 no
If yes,
A) Was your request dealt with in a timely manner?
70 yes
7 no

B) The quality of the response was:

45 excellent
27 adequate
4 substandard
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State of Arizona
Office of the Auditor General
General Survey of Optometrists

Page Two

6. Have you had any contact with similar boards in other states?
104 ves
122 no

If yes, how would you rate Arizona's Board?

27 superior
69 equal
10 inferior
T Do you believe that continuing education is necessary for optometrists?
202 yes |
24 no
8. Do you believe that continuing education provides assurance of continued
proficiency?
123 yes
96 no
9. Could you suggest any other alternatives that would promote continued pro-
ficiency besides continued education?
52 yes
146 no
10. Are you aware of: s No.
A) Scheduled board meetings? 45 177 -
B) Rules and regulations of the board? 148 63
C) Actions taken by the board? 61 147
D) Other proposed actions of the board? 42 160
11, In your opinion, has the board through its licensing function properly pro-
tected the profession from incompetent practitioners?
144 yes
53 no
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State of Arizona
Office of the Auditor General
General Survey of Optometrists

Page Three
12, By which of the following methods were you licensed in Arizona?
219 examination
0 grandfather clause
11 reciprocity

If licensed by reciprocity,
A. Rate the timeliness of licensure by the Board.
_14  Good
__ 2 Average
0 Poor

B. The requirements of licensure are:
0 Too strict
33 Adequate

2 Too lenient

13, If you took the board examination for licensure, please evaluate the examina-
tion.
_119  Good
__70  Average
18  Poor
14, What percent of the year do you practice optometry in the State of Arizona?
94 100%
3 75%
2 50%
2 25%

129 0%

Please return this questionnaire to:
Blake Peterson

Auditor General's Office
112 N. Central - Suite 600
Phoenix, Arizona 85004
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Please return this questionnaire to:

STATE OF ARIZONA
OFFICE OF THE AUDITOR GENERAL
GENERAL SURVEY OF OPHTHALMOLOGISTS

Do you believe that the absence of the licensure and regulation of optome-
trists would significantly harm, affect or endanger the public health and
welfare?

60 ' vyes
8 no

Do you believe that there is a less restrictive method of regulatibn which
would adequately protect the public?

7 yes

58 no
In your opinion, has the optometry board, through its licensing function
properly protected the profession from incompetent practitioners?

15 yes

43 no
Do you believe that there is a duplication of duties between ophthalmolo-
gists, optometrists and dispensing opticians?

46 yes

21 no
Presentiy, ophthalmologists, optometrists and dispensing opticians are

licensed through separate agencies: which do you think could be consolidated
into one agency?

56 All three should remain separated

3 Oophthalmologists consolidated with dispensing opticians
0 Oophthalmologists consolidated with optometrists

4 Optometrists consolidated with dispensing opticians

5 Other

Optometrists claim that they can discover eye disease while conducting an eye
examination. Have you received any patients with eye disease by referral
from an optometrist?

60 yes

7 no
If yes, how many referrals do you receive in a year? See Page 94
llow manv of these referrals were correctly diagnosed? Unusable

Blake Peterson

Auditor General's Office
112 N. Central - Suite 600
Phoenix, Arizona 85004
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